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LAW FACULTIES AND LAW SCHOOLS. A COMPARISON 
OF LEGAL EDUCATION IN THE UNITED 
STATES AND GERMANY! 


Max RHEINSTEIN 


If a man who has been a member of a German law faculty has, 
like the writer of this article, the thrilling experience of being ap- 
pointed to the staff of an American law school, he is struck by the 
similarity of his new and his old surroundings. He finds an im- 
pressive illustration of the essential unity of Western civilization and 
its institutions. He moves in a familiar atmosphere; he has little 
difficulty in feeling himself at home. There are differences, of course, 
and they will be emphasized in the following, as in any comparison. 
We should not forget, however, that they are less important than 
the essential basic unity of common traditions, common aims, com- 
mon social functions, and a common spirit. 

All German law faculties are parts of universities, and German 
universities, as European universities in general, look back on long 
centuries of tradition. Many tendencies were at work in their 
development. Their present shape is the result of tensions and 
adaptations to changing circumstances, a compromise between conflict- 
ing tendencies delicately balanced. 


I. 


Continental universities have two functions, which are not always 
easily reconciled. They are communities of scholars as well as teach- 
ing institutions? They have not only the task of handing down 
from generation to generation the learning and wisdom of the past, 
and of increasing it through new creative thought and exploration, 
but also of preparing young men for practical professions. This 
double task reflects their double origin from mediaeval communities 
of scholars, such as the Universities of Paris, Bologna, Salerno, and 
Cambridge, and from such younger institutions as the Universities of 





*The recent publication of Dr. Stefan Riesenfeld’s article, A Comparison of 
Continental and American Legal Education (1937) 36 Mich. L. Rev. 31, relieves 
this author of the task of giving a detailed description, and affords him an 
opportunity to emphasize differences in aims and spirit. 

*On the meaning of scholarship in law, see Max Radin’s delightful article, 
Legal Scholarship (1937) 46 Yale L. J. 1124, especially 1135 et seg. 
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Prague,? Heidelberg,* Budapest,5 which were established by princes 
as schools for such public administrators as they needed for the es- 
tablishment of their absolutistic regimes.* These younger univer- 
sities were modelled after the pattern of the older ones as self-gov- 
erning communities of scholars.’ The professors of all universities 
were inclined to regard themselves primarily as learned men, and only 
secondarily as teachers. 

Law professors in particular were influenced in this respect by 
various circumstances which were responsible for some of the most 
essential differences, not only between continental and Anglo-Ameri- 
can legal education, but also between continental and Anglo-American 
law. While the common law of England and America was essentially 
shaped by judges, the civil law of the Continent of Europe was 
built by university professors. The Curia Regis of the English king 
was the centralizing agency, which, out of innumerable customs of 
cities, manors, counties, guilds, forests, stannaries, of the Church and 
of the navy, of the constables’ courts and of the law merchant, molded 
the common law of England. No royal, papal, or imperial court at- 
tained such a role on the Continent. The elaboration of a common 
law on the basis of the law of ancient Rome was the work of the 
universities, of the scholars of Pavia, Bologna, and Padua, of Paris 
and Bordeaux, of Leyden, of Prague, Vienna, Budapest, Cracow, of 
Copenhagen, of Leipzig, Heidelberg, Ingolstadt, and Halle, of Berne, 
Zurich, and Geneva. In the fourteenth century, a young man who 
aspired to a career in the service of his prince, or who intended to 
practice before the prince’s boards and tribunals as an advocate, or 
as a notary, went to the Italian seats of learning. In later times, the 
princes provided their young men with universities in their own 
territories, but in all universities the same Corpus Juris was taught 
by the professors. The Corpus Juris, the work of the sixth century, 
was to be adapted to the needs of new times. This task was fulfilled 
by the professors, who were creative men of great learning and 
authority. No court had a territory sufficiently large to obtain the 





* Founded in 1347. 

*Founded in 1385. 

* Founded in 1475. 

*Cf. the analagous effort of the Tudor kings in England, which, due to the 
peculiar political structure and developments of England, had no lasting effects on 
English law and English universities; see, thereon, 4 Holdsworth, History of 
English Law (1924) 54, 217, 232. 

*On the history of universities in general, see Rashdall, Universities of Europe 
in the Middle Ages (1936) ; Paulsorn. Geschichte des gelehrten Unterrichts (Sadler’s 
trans. 1906); D’Irsay, Histoire des Universités Frangaises et Etrangéres (1933-35). 
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same authority as a unifying agency as the universities. The pro- 
fessors’ influence and authority is illustrated by the fact that the 
judges, who had been their pupils, became accustomed to ask the 
professors’ opinions in difficult cases. Finally, the faculties of law 
attained, even formally, the position of appellate courts to which 
parties could appeal from the supreme courts of the territories. The 
“transmission of the docket” of a case from a court of “ultimate” 
appeal to a law faculty became a fixed institution ; professors became 
the highest judges.* Even where their jurisdiction was limited to the 
territory of a single prince, the law professors would migrate from 
one faculty to another and uphold a common tradition and a com- 
mon law. 

The importance of the institution of Actenversendung can hardly 
be overestimated. It brought the law professors into continuous con- 
tact with the facts of life and the actual problems of legal practice ; 
it was a consequence as well as a cause of their enormous influence on 
the development of the law. Its memory still lingers on in the habit 
of attorneys of laying before the courts professors’ learned opinions 
on difficult questions of law, a practice which not only provides 
leading professors with considerable fees, but which also makes them 
influential amici curiae. 

For centuries, even officially, teaching was only part of the law 
professors’ manifold activities. They were also judges, legal advisers, 
scholars, and as scholars they primarily felt themselves. Their prin- 
cipal ambition was, and still is, to be known as authors of influential 
books, to be quoted as authorities, to elaborate theories, to adapt the 
law to the changing needs of time and place. The students might 
listen to the words of truth the professor would reveal to them in 
his lecture. Occasionally, a young man would be used by a professor 
as a “famulus”, or a professor would condescend to a formal dis- 
putation. 

In America, legal education originated in the office of the attor- 
ney who would explain to his apprentice legal questions as they hap- 
pened to arise in his practice, or who would occasionally discuss with 
him a chapter from Blackstone. If one of these practitioners had 
more pedagogic talents than others, apprentices would prefer to “read 
law” with him. In the course of time some lawyers discovered that 
pupils provided a welcome supplementary source of income. They 
specialized in this line. There finally emerged small schools, such as 





*Cf. 1 Stintzing, Geschichte der deutschen Rechtswissenschaft (1880) 65; 
Stoelzel, Entwicklung des gelehrten Richtertums (1872) 187. 
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the Litchfield School, conducted by practitioners for practitioners, 
trade schools where young men could learn the techniques of prac- 
tice and pleading, the arts of drafting instruments and of winning 
law suits. Such is still the spirit of the modern night schools, and 
such also was the spirit of the first successful American university 
law school, Harvard, before Story, Langdell and his colleagues recog- 
nized the law professor’s responsibility as a scholar. Under the lead- 
ership of these men and such others as Chancellor Kent at Columbia, 
American law professors began to criticize, to refine, and to over- 
haul the law of the United States.® An imposing array of learned 
treatises and several hundred volumes of law reviews bear visible 
testimony to the extent of their scholarly activities. It is still true 
today, however, that American law professors regard it as their 
primary duty to devote themselves to teaching, in the classroom, in 
their offices, in advising the staff of the law review, in examinations, 
in moot courts, and finally even in finding jobs for their students, a 
task hardly dreamed of by a German law professor. Teaching meth- 
ods have been elaborated in this country to a high degree of per- 
fection. Law teachers are imbued with a spirit of responsibility 
toward their pupils not equalled on the other side of the Atlantic. 
But it seems that American law teachers have not yet become 
fully conscious of the causes and consequences of the scholarly side of 
their activities and of the fact that the dominant role in the develop- 
ment of American law seems to be passing from the judges to the 
professors. If a country with about fifty courts of ultimate appellate 
jurisdiction desires to maintain the unity of its law, it can no longer 
rely on its judges. The group which emerges as the unifying force 
in the United States of today is the same to which the analogous 
task devolved in the Europe of the fourteenth century, the university 
professors. Just as the European law schools of pre-code days were 
not teaching the law of any particular state or territory, the leading 
American law schools of today pride themselves to be “national”, to 
teach the common law. This change of domination from judges to 
professors is bound to influence American law in its innermost core. 





* The Standard work on the history of legal education in the United States is 
Alfred Z. Reed, Training for the Public Profession of the Law (1921) (Carnegie 
Foundation for the Advancement of Teaching, Bul. no. 15). See also Centennial 
History of the Harvard Law School, 1817-1917 (1918); Redlich, The Common 
Law ard the Case Method in American University Law Schools (1914) (Carnegie 
Foundation for the Advancement of Teaching. Bul. no. 8). On the issue between the 
vocational and the scientific ideal, see especially Reed at pp. 134-150, 152 n. 1, 156, 
158 n. 3, 288-295, and Redlich at pp. 41 et seg. On night schools, see Reed at 
pp. 394 et seg., 415-418; and Redlich at pp. 67, 69-71.- 
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Max Weber has demonstrated that the technique and the spirit of a 
legal system depend on what group of honoratiories exert the domin- 
ating influence in its development.’° He has shown that it matters 
whether a legal system is dominated by priests, or, like classical 
Roman law, by private gentlemen, or by judges, or by professors. 
Judges are interested in deciding individual cases. A law dominated 
by them will be casuistic, near to life, sound and practical, but fre- 
quently illogical and unsystematic. Professors are interested in 
grouping the rules of law in a memorizable arrangement and, there- 
fore, in classification, logic, concepts, systematization, and coherence. 
For the reason already indicated, American law seems to be in- 
creasingly becoming a professors’ law. Learned treatises and law 
review articles are gaining influence.” In constitutional law, where 
one court speaks the ultimate word for the country, Marshall, Taney, 
Holmes, Hughes, and Brandeis are still great names. In ordinary 
private law, names of professors or learned writers, such as Wig- 
more, Williston, Beale, are becoming conspicuous. Story’s and Kent’s 
influence is founded rather on their work at the writing desk than 
on that on the bench. The Restatement of the American Law Insti- 
tute, the official attempt of the American legal profession to unify 
and clarify American law, is not only written by professors but also 
shows the typical marks of professordom. An epochal task has de- 
volved upon the American law teachers. They cannot help becoming 
scholars in the old continental sense. Hence, the unrest in American 
law schools, and hence, the growing interest in continental law fac- 
ulties, their organization, and their work. 

The continental faculties, on the other hand, no longer present 
the old picture. European law professors found themselves compelled 
to devote more and more time and attention to teaching. Practically 
all continental law faculties are divisions of state universities,’ 
which are supported by the taxpayers, not for the mere purpose of 
enabling professors to write books or to pass their time in con- 
templation, but for getting results in the form of able public officials, 





* Wirtschaft und Gesellschaft (1925) 408; see also Ehrlich, Sociology of Law 
(1936) 271 et seq. 

™ See Mr. Justice Cardozo’s remark in the introduction to Selected Readings 
on the Law of Contracts (1931) at p. ix: “Judges and advocates may not relish 
the admission, but the sobering truth is that leadership in the march of legai 
thought has been passing in our day from the benches of the courts to the 
chairs of the universities.” 
(Belgium), Fribourg, (Switzerland), and Milan (Italy). All German universities 
(Belgium), Fribourg (Switzerland), and Milan (Italy). All German universities 
are state universities. 
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judges, and advocates. Besides, only part of a university professor’s 
income is earned as a fixed salary; to a considerable extent, it is 
derived from fees paid to him by his students. For the younger 
university men, the so-called Privatdozenten, these fees are even the 
only source of income. The more students a professor is able to at- 
ract, the more money he makes. This system, though it constitutes 
the source of many petty jealousies and intrigues, has stimulated the 
professors’ interest in the teaching phase of their activities, especially 
since the students can freely migrate from university to university 
during the course of their studies. But even in the same university, 
the same field is usually taught by two or even more professors, 
affording no small stimulus for catering to the students and their 
needs. 

The increasing attention paid to teaching has been accompanied 
by a decline of the professors’ influence on the development of the 
law, which was caused by more profound reasons. The unity of the 
Christian world, as it was represented in the mediaeval idea of the 
supremacy of pope and emperor over all Christendom, was gradu- 
ally lost with the emergence of the great national states. Their laws 
were unified and codified, first in Prussia in 1791, then in France 
(1804), Austria (1811) and other countries, finally in Germany 
(1900), and in Switzerland (1912). The law faculties were no longer 
needed as unifying centers. Their appellate jurisdiction was abolished 
and the application of the codes was entrusted to central supreme 
courts of nation wide jurisdiction. Professors still play an important 
role in the exegesis of the codes and in their adaptation to the needs 
of changing times. Professors’ names are still conspicuous, espe- 
cially in France, among the authors of leading treatises, law review 
articles, and critical case notes. However, they have to compete with 
lawyers, supreme court judges, and ministerial councillors, who con- 
tribute an increasing share in the production of textbooks, statutory 
annotations, and law review articles. That judicial precedents are 
about to surpass all theoretical writings is an inevitable result of the 
existence of central courts; and legislation increases the influence of 
the draftsmen in the central ministries.‘* Only in social prestige 
and income are law professors still pre-eminent." 





* Editions of statutes annotated and explained by the ministerial councillor 
who is responsible for the draft of the statute in question (so-called Referenten- 
kommentare) form the most influential group of German law books of the 
post-war period. 

“The number of law professors is comparatively small. There are relatively 
fewer universities in Germany than in the United States. While there are in the 
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II. 


The double task of preserving and promoting scholarship, and of 
preparing young men for practical vocations, especially in the public 
service, found its expression in the organization of the German uni- 
versities and their law faculties. Learning, by its very nature, must 
be free. Yet, thought is creative force acting upon the community 
whose rulers are and must properly be vitally interested in keeping 
it under control. The history of universities is the history of perpetual 
changes of emphasis between the two poles of freedom of thought and 
government (or church) control of ideas and teaching. In the course 
of the nineteenth century, Germany succeeded in working out an 
admirable compromise, too complicated to be described here. No 
more than a few points can be mentioned here for the sake of illus- 
tration.1® Academic policies, and especially questions of personnel, 
were determined in a process of collaboration between the Ministry of 
Education, representing the state, and the academic faculties, repre- 
sented by their organs: senate, dean, and rector. Most of the powers 
vested in the board of trustees and the president of an American 
endowed university rested in Germany with the Minister of Educa- 
tion who used to exercise them through his Hochschulreferent (Head 
of the Department of Institutions of Higher Learning). The repre- 
sentative heads of the universities (rectors) and of the several fac- 





entire Reich only 23 universities for a population of circa 67 millions, the Asso- 
ciation of American Law Schools alone has 82 member schools (1936-37). In 1932, 
the number of instructors in the 23 German law faculties was 274, of whom 198 
had the rank of full professor, while 16 were extraordinary professors with, and 
21 extraordinary professors without, a budgetary salary, and 39 Privatdosenten. 
In addition, 58 practitioners (high government officials, judges, and a few lawyers) 
were engaged in teaching university law courses, 40 of whom were entitled to the 
rank of honorary professor. The Directory of the Association of American Law 
Schools lists 947 names (1936-37). 

The income of a German law professor is relatively higher than that of his 
American colleagues, and considerably higher than that of a German judge. The 
professional emoluments of a leading professor at a big law faculty were, at 
least down to the National-Socialist regime, two to three times as high as those 
of a Supreme Court judge. They were supplemented by considerable additional 
amounts derived from fees for legal opinions and from royalties for law books 
and articles. (Law review articles are paid for in Germany!). 

“The interested reader may be referred to Mr. Abraham Flexner’s book, 
Universities, American English and German (1930). 

“When speaking in the present tense, the author has in mind mainly the 
state of the German law faculties immediately before their “co-ordination” through 
the National-Socialist regime. The more important ones of the recent changes will 
be mentioned, however. The picture of the German universities of the pre- 
National-Socialist period still holds good in the main for the universities of Switz- 
erland, Austria, and Czechoslovakia. 
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ulties*™ were no permanent officials, but elected for one year by 
their colleagues. The dean of a German law faculty did, therefore, 
not hold the same position as the dean of an American law school. 
He was no more than a temporary chairman of a collegiate board, the 
faculty of law.” 

The faculties alone decided whether a man should be admitted to 
the community of academic scholars, and it is significant that their 
requirements of admission tested primarily the applicant’s scholarly 
ability and achievement. In order to obtain the venia legendi, one had 
first to be a Doctor, and in order to obtain the Doctor’s degree, one 
had to write a dissertation. In addition, an applicant for the venia 
legendi had to write another learned treatise, preferably a sizable 
book, which was to be “a scholarly contribution of creative learning”. 
A teacher thus admitted by a faculty as one of its members was a 
Privatdozent. He was allowed to lecture on his particular field, but 
he did not receive a salary. His income was derived solely from the 
lecture fees of the students he was able to attract. In order to be- 
come a salaried professor one was to be appointed by the Minister of 
Education, who, whenever an appointment was to be made, was to 
consult with the faculty. Although having in most states the formal 
power of making appointments even in contradiction to the wishes of 
the faculty, he was reluctant to use it. Nevertheless, there are in- 
stances where outstanding innovators were appointed against the 
opposition of a clannish faculty, and even cases where the appointee 
came from outside the academic world, As a general rule, how- 
ever, no man would be appointed to a chair who was not already a 
Privatdozent, that is, approved as a scholar by a faculty.’® 





*7.e., departments or schools. Traditionally, the continental universities con- 
sist of the four faculties of theology, law, medicine, and philosophy (i.e. the liberal 
arts and sciences); since the middle of the nineteenth century, new faculties of 
economics, veterinary surgery, etc. were added in some universities, while in others 
the new fields were incorporated in one or the other of the old faculties. Economics 
was thus incorporated in the faculty of philosophy (e.g. in Berlin), or of law 
(Wuerzburg). In France, law and economics were united throughout in faculties of 
law and political science (Ecoles de droit et des sciences politiques). Engineering 
and agriculture remained outside the universities and are taught in special institu- 
tions, sharing with the universities the rank and name of “Institutions of Higher 
Learning” (Hochschulen). The German Schools of Business (Handelshochschulen) 
were incorporated in the universities by the National-Socialist government. 

“This was changed by the National-Socialist regime. Rector and deans 
are now permanent government appointees. The rector is the “leader” of the uni- 
versity, the dean the “leader” of his faculty. Senate and faculties no longer decide 
but have consultative functions only. 

* Under the National-Socialist regime, no one is any longer admitted to 
teaching without being appointed by the government. A Doszent is now simply 
@ younger teacher with a lower salary, corresponding to an American assistant 
professor. The government ordinarily but not necessarily appoints the Dozenten 





LSC DPA 





Jan.) GERMAN AND AMERICAN LEGAL EDUCATION 13 


While questions of personnel and academic administration were 
determined by the collaboration of a government official and the 
autonomous academic bodies, the substance of teaching of each pro- 
fesor or Privatdozent was absolutely free. There were no other 
limits to the freedom of academic teaching than self-imposed ones. 
Some degree of elimination of politically or otherwise “undesirable” 
elements could be and actually was exercised by the faculties in 
the process of admission; and for a Privatdogent aspiring, as was 
natural for him, some day to become a professor, it was advisable 
not to express unorthodox views too outspokenly. However, once 
a man was appointed an “ordinary professor”, almost nothing could 
stop him from voicing any opinion he liked, provided he kept within 
the limits of academic dignity. Academic caste spirit and other 
social influences were quite successful,. of course, in preventing a 
man of less than unusual firmness of character from straying be- 
yond the limits of what was generally held respectable and socially 
approved. Under the monarchical regime the desire for being finally 
appointed a privy councillor, or even to be ennobled, or at least to be 
decorated with an order, was an additional stimulus not to incur the 
disapproval of the princely court and the government. Yet, it was 
always possible for an independent character to speak his mind, to 
go in new ways, and to become a leader of an intellectual opposition. 
That the system left room for creative opposition and innovation, was 
the very basis of the brilliant position of the German universities in 
the world of scholarship and learning.2° That their position was 
less brilliant in legal science than in other fields of learning was cer- 
tainly connected with the fact that legal scholars, as a body, were 
more complaisant, more conservative in every respect than their 
brethren of the other faculties. 

Freedom of teaching has a still wider meaning: in the German 
universities. Once a man is appointed ordinary professor, he is free 
to teach whatever topic he likes. There is assigned to him some 





from the number of the newly created category of doctores habilitati, i.e., of those 
persons whom a faculty has found to be able to become aca teachers. 
Habilitation by the faculty alone no longer confers the venia legendi. The ancient 
Privatdozent has disappeared from the academic scene of the Reich. 

* It is with respect to the freedom of teaching that the most momentous im- 
pacts were made on German academic traditions by the National-Socialist regime. 
Nonconforming professors were eliminated at the outset. The idea of learning and 
science as realms of the freely creative intellect is spurned. Science is not recog- 
nized as an end in itself but only as a means toward the glorification and pro- 
motion of the German race and the National-Socialist raison d’état. The first ‘and 
principal task of every German teacher, in the kindergarten as well as in the 
university, is to educate “National-Socialist fighters”. 
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particular field which he is obliged to teach. He is not prevented, 
however, from teaching in addition whatever other course he may 
choose. Theoretically the professor of botany may teach contracts or 
ancient history. Every German professor may be a “roving pro- 
fessor”. Actually, not many avail themselves of this opportunity. 
Occasionally, however, a professor appointed for one field did venture 
into a neighboring field, and fruitful new ideas sprang from such 
combinations. Some of the very greatest names in the history of the 
German universities belong to such men. More frequent are the cases 
where a professor is teaching some special course or seminar, not pro- 
vided for in the official curriculum, or where he announces a course 
featuring some new teaching method. The innovating spirit is en- 
couraged by this special type of freedom, and even the man who 
teaches no more than his “own” field has the feeling that he is do- 
ing so out of his own free choice and not only because it is assigned 
to him by the dean or the curriculum. American law schools ap- 
point professors to suit their curriculum ; a German professor, within 
limits, may create the courses suiting him. 


III. 


The counterpart of the freedom of teaching is freedom of learn- 
ing. Foremost it means that class attendance is not required. The 
students may come to class or they may loaf, as they please. They 
are not treated as boys, but as men. Besides, there are examinations 
to be passed. 


There are students who use their “freedom of loafing” extensively 
during their first university years and who try afterwards to make 
up their deficiencies through “cram-courses”, taught by enterprising 
lawyers outside the university. The majority of the students avail 
themselves of the opportunities offered by the university and take 
cram-courses in addition. 

Freedom of learning also means freedom of choice. In the South 
German states, no law courses whatever were prescribed for law stu- 
dents. In Prussia, on the other hand, certain law courses were pre- 
scribed. The National-Socialist reform legislation of 1934-35 is 
self-contradictory. While the Maxims for the Study of Law, which 
are issued by the Reichs-Ministry of Education, emphatically adopt 
the system of complete freedom of selection,24 the Ordinance on 
Training for the Legal Profession, which emanates from the Min- 





™See infra, Annex, I, B, 4. 
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istry of Justice, makes it a preliminary to admission to the examin- 
ation that the candidate has registered for university courses on cer- 
tain subjects.22 The examination is a comprehensive one, to be 
passed at the end of the university curriculum. No student is allowed 
to take it earlier than at the end of his third year at the university.** 
Course examinations or annual examinations do not exist. 

While no law courses whatsoever were prescribed in the South 
German states, these states did require law students to register for no 
less than eight nonvocational courses. This requirement was the 
substitute for the American college, for which no exact parallel exists 
in Germany. From the gymnasium,”* the two top classes of which 
roughly correspond to the American junior college, the young man 
enters immediately upon his professional university study. Thus, the 
situation is much as it would be in this country if the A.B. degree 
were granted at the end of a combined high school and junior college 
curriculum. Under the recent reforms, the requirement of a min- 
imum number of nonvocational courses has been abolished. The 
law curriculum itself is, and always has been, broader than in this 
country. It includes political science, economics, and history.”5 
Whether or not a student will take any nonprofessional courses is 





™See infra, Annex, III, §§ 3, 5; IV, $ 5. 

* The first Juridical Examination, which entitled the successful candidate to 
enter the “preparatory service” and to the title of “Court Referendar”, is a state 
examination, regulated by the government, and taken before a government board. 
The doctorate, on the other hand, is purely a university examination, officially 
designed to test a candidate’s scholarly attainments. It consists of an oral part 
and its main feature, a “dissertation”, which must be fit to print and which 
must represent an original contribution to legal science. While it once marked a 
man’s acceptance into the community of academic scholars, the German legal doc- 
torate has been grossly inflated in numbers and belittled in value. While some 
universities, e.g., Munich or Berlin, still try to uphold some vestige of the ancient 
meaning of the doctorate and do not confer the degree on more than about ten 
candidates a year, other faculties have degraded it almost to a matter of course 
and a source of fees. Although it is not a necessary requirement to the bar or to 
government service on the bench or in administration, the doctor’s degree has 
social significance. 

Even where the requirements are not severe, the dissertation must at least 
be a complete survey of legal doctrines and decisions dealing with a particular 
problem, and the candidate is compelled to devote considerable time and energy 
to autonomous research and writing. The dissertation is mostly written during 
the first years of the preparatory service. The candidate need not be in residence 
at the university, although he may follow one or another course or seminar. Organ- 
ized graduate courses do not exist. The American graduate degree resembles the 
German habilitation more than it does the doctorate, which has no counterpart in 
this country. 

“Or from one of the newer schools of equal rank where science or modern 
languages are more featured than in the old “humanistic”? gymnasium with its 
classical curriculum. 

“See infra, Annex, IT. 
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now entirely left to him in the whole Reich, as it already was in Prus- 
sia before the recent reform of the curriculum. 

Seriously minded students always availed themselves of the oppor- 
tunity of following courses on outside topics, of roaming freely 
through the university, of taking up the subjects of their individual 
likings, and, quite particularly, of listening to the great men of their 
university in whatever field they happen to be. The author of this 
article can testify to the stimulus he received from listening to such 
men as Woelfflin, the historian of art, Kraepelin, the psychiatrist, and 
most of all, Max Weber, the sociologist. In other universities, the 
“grand old man” might perhaps be in physics, or philosophy, or 
theology. Students of all faculties would flock to him to receive some 
impression of the spirit of scholarship, of the charm and inspiration 
of a great personality, and of the fundamental unity of human 
learning and wisdom as expressed in the universitas litterarum. Of 
what use is a university law school, if it is a mere vocational school 
which is loosely attached to other vocational schools and a college of 
liberal arts through a set of common administrative officers and a 
common budget (in which science laboratories are fed with the tuition 
fees of the law school) ? An American visitor to a German university 
will not find even a law school building. All faculties are under the 
same roof, the same classroom may be used one hour for a law course 
and the next for a course on history or mathematics or theory of art. 
Students of all faculties constantly meet each other in the hallways 
and dining rooms. On the other hand, it is true, there is no faculty 
club, and dormitories are a recent innovation. 

A third aspect of the students’ freedom of learning is the freedom 
of moving from one university to another. Unless compelled to stay 
at one place by external reasons, law students, just as those of other 
faculties, will spread the three to four years of their studies over 
several universities. Thus a student may spend his first winter se- 
mester at Munich and enjoy winter sports in the Alps, good music, 
and the joys of the carnival. The following summer may find him 
perhaps at one of the seacoast universities, where he can enjoy sail- 
ing, swimming, and hiking in the forests and on the moors. And so he 
transfers next to a university in a big city, perhaps Berlin, and from 
there to one of the charming little “academic villages” like Marburg 
or Tuebingen, to spend at last his final semesters at the university 
of his home state or province. Determining his choice, however, are 
not only external factors, but also the fame and reputation of great 
teachers and scholars in the student’s own vocational field, as well as 
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in others. The system prevents the growth of such feelings of attach- 
ment as an American alumnus feels toward his university; alumni 
associations do not exist in Germany. This system promotes the 
feeling of freedom among the students, competition among faculties, 
and the sense of unity of the academic world. 


IV. 


Closely related to the tension created by the fact that universities 
are communities of scholars as well as teaching institutions, is that 
other apparent paradox that universities should be places of scholarly 
education as well as of training for practical vocations. In the be- 
ginning, American law schools were clearly schools of vocational 
training. The leading ones are now striving for a combination of 
this task with that of giving their students a broader education, es- 
pecially of giving them an understanding of the functions, the meth- 
ods, and the structure of the law, and an insight into the social and 
moral significance of the lawyers’ activities. 

Continental legal educators have struggled with this problem for 
centuries. They finally worked out a partition of the law curriculum 
into two divisions, a theoretical and a practical one. The theoretical 
bases are to be provided by the law faculties of the universities, the 
practical training is to be developed under a system of apprenticeship 
following graduation from the law school. 

The three or four years of this “preparatory service” are spent by 
the Referendar, as the law school graduate is called, in various courts, 
where he has to act as assistant to a judge, in a public prosecutor’s 
office, in various offices of state and municipal administration, and 
finally in an attorney’s office. In these various stages, he becomes 
acquainted with the practical aspects of the law, the routine work, 
and the tricks of the trade.** The long time spent particularly in 
state agencies not only gives him an insight into the working of the 
complicated machinery of modern government, but also makes him 
live in the peculiar atmosphere of the German judiciary and civil 
service, with its deep-rooted traditions of responsibility, honesty and 
servility. Such a training has obvious influences on the ethics and out- 
Jook of the bar. 

The long years of “preparatory service” conclude with a compre- 
hensive examination, designed to test the candidate’s knowledge of 
positive law and his ability to cope with practical problems.27 Having 





*See infra, Annex, III. 
* See infra, Annex, III, § 39. 
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passed this extremely difficult examination, he is entitled to call him- 
self assessor and he is qualified to enter the public service, or the 
judicial career, or the bar. 

Formal school training and practical apprenticeship are the two 
forms of preparation for the law to be found in history. American 
legal education has developed from the latter to the former. In 
German legal education, both forms are combined. This combina- 
tion relieves the German law faculties from the responsibility of turn- 
ing out men for immediately practicing their art upon the public. To 
fulfill such a task adequately was felt to be impossible, especially be- 
fore the unification of German law when there were four different 
major systems of law in force in different parts of the country, these 
systems themselves being modified by several hundreds of different 
territorial and local customs.7* What positive law could the univer- 
sities have possibly taught under such a state of affairs? They had 
no choice other than to teach a “common law”, which was nowhere 
in force as such, but still was the common basis of all the different 
laws of the country. Because there was no common law in force 
anywhere, basic problems, historical developments, methods of legal 
thought, concepts and a terminology common to all the local laws 
could be emphasized. Roman law, the accumulated legal wisdom and 
experience of the centuries and the common source of all the local 
laws, was thus used as a training ground for the understanding of 
legal problems, for sharpening the legal acumen, and for developing 
legal terms. 

The inevitable result was that, down to the end of the nineteenth 
century, university law teaching had a preponderantly theoretical 
character. The main teaching method was the systematic lecture 
course, where a large field of the law would be treated as a coherent, 
logically structured whole with elaborate, clearcut concepts. For a 
small number of selected students, the lecture would be supplemented 
by seminars, where a professor would let them partake in his own 
research work and direct them toward doing scholarly research of 
their own. 

Taught by a great personality, a lecture course can be an inspir- 
ing experience. A field of law is presented to the student in a syste- 
matic survey, where he is introduced to the problems and conflicts 
of life and the legal rules by which they are adjusted. He is made 
familiar with the legal concepts and institutions, their interplay, and 





*See Dé4k and Rheinstein, The Development of French and German Law 
(1936) 24 Geo. L. J. 551, 568. 
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their connections with each other. At least in the good lecture, a 
field of law is presented to the students not as a dry collection of 
unconnected rules, but as a living whole, designed for making possible 
human life in a complicated society. The lecture is based on the 
authoritative provisions of the codes and statutes. From the very be- 
ginning, however, the student is shown that the text has little mean- 
ing in itself, that it is brought to life by scientific exegesis and by the 
work of the courts. The instructor will explain the rules in their 
historic origins and their present functions; he will criticize them 
freely and illustrate them constantly through problem cases. Rarely, 
it is true, do the students come into the classroom as well prepared as 
their American colleagues. There are, however, no assignments to be 
worked and no cases to be digested. Only occasionally will the in- 
structor recommend readings. As a consequence, the students can at- 
tend more classes, and it is easier to present to them within three to 
four years a comprehensive survey of the law in all its branches. 

Not all lectures live up to such a standard. There are lectures 
which are dull and dry. It is rumored that there are even some 
professors who worked out their courses years ago and read them, 
literally, year after year, to their students, who eagerly write down 
in shorthand what they could just as well, or probably better, find in 
a book. Such professors, however, are becoming rare specimens of a 
vanishing species. 

More frequently the theoretical teaching of the law faculties 
is in danger of becoming overdogmatic, of losing touch with the facts 
of life. Especially at the turn of the nineteenth century, law pro- 
fessors were blamed for revelling more in subtle distinctions than in 
basic principles, for paying more attention to historical details of anti- 
quarian interest than to the living flow of legal developments as part 
of social life, for enjoying concepts for their own sake instead of 
using them as tools in the orderly direction of society. It was about 
the same time that German law was unified and codified whereby it 
was made impossible for the law faculties to center their efforts upon 
a “common law” which had lost its actual significance. The positive 
law of the new codes became the object of academic teaching and 
also of the learned efforts of the law professors. Similar develop- 
ments had taken place a century before in France, when French law 
had been unified and codified by Napoleon, at which time a prominent 
French law teacher said: “I do not teach Civil Law, I teach the 
Civil Code”. 
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The tendency to turn from basic principles received increased im- 
petus from the positivistic spirit of the early twentieth century, which 
was contented, aphilosophical, and interested in factual research— 
without asking to what use all the facts and data might be put. 
Besides, courts became so overburdened with business that the judges 
no longer regarded their Referendars as pupils or apprentices but as 
assistants; they expected the universities to turn out young men 
who were already able to do actual court work. 

The effect of these various influences was that the law faculties 
saw their task to be less in providing their students with a solid gen- 
eral foundation upon which the “preparatory service” was to build 
the training in practical law, and more in furnishing this training 
themselves. The curriculum was consequently enlarged so as to pro- 
vide instruction in all possible fields of future practice. Whenever a 
new branch of law was developed in the increasing scope of activity of 
the modern state, a new course was added to the curriculum until the 
emphasis finally shifted from the ancient basic fields of history and 
private law to a conglomerate of divers subjects of latest legislative 
development. 

The increased burden of teaching finally led even to the idea 
of separating legal research from teaching. Shortly before the War, 
the Kaiser Wilhelm Society for the Promotion of Science established 
a number of institutes for research in the natural sciences. They 
should work apart from the universities, their members should de- 
vote all their time and energy to research, unhampered by any tasks 
of teaching. In 1926 the Kaiser Wilhelm Society established two 
similar institutes for legal research especially in the field of com- 
parative law.” These institutes have already been able to exert a 
considerable influence on German legal science and on the practice of 
the courts*® The intended separation from all academic connections 
was not carried out, however. The directors as well as several mem- 
bers of the research staff were members of the law faculty of the 
University of Berlin. 

The post-war period brought an intensification of the positivistic 
tendencies as well as a reaction. The great upheavals of the war, the 
defeat, the revolution of 1918, and the depression led to new activ- 
ities of the government and an enormous increase of legislation; but 





* Institute of Foreign Private Law and Conflict of Laws, and Institute of 
Foreign Public Law and Law of Nations, both in Berlin. 

” Cf. Rheinstein, Comparative Law and Conflict of Laws in Germany (1935) 
2 U. of Chi. L. Rev. 232, 244. See also the emphasis on Comparative Law in the 
Study Plan of 1935 (infra, Annex, II). 











CNR ASIA 


Jan.) GERMAN AND AMERICAN LEGAL EDUCATION 21 


they also created the necessity of rethinking the basic problems of the 
law, the state, and society. Souls were stirred up; there was a revival 
of philosophy, political science, and passionate discussions of basic 
problems of methodology.* There was a new life in all fields of 
learning, a deep unrest. It made itself felt in the law as well as in 
legal education. Innumerable projects of reform were published and 
discussed, the best of which were aiming at a return to basic prin- 
ciples and methods, to the old idea that the university should lay the 
foundations, while training for actual practice should be left to the 
“preparatory service”. Minor reforms were carried into effect in the 
various states, especially in Prussia. A more important step was made 
in 1935 under the National-Socialist regime. Courses were con- 
densed and reorganized with emphasis upon the functional aspects of 
the law and upon its political bases, stressing, of course, the political 
tenets of the racially pure and totalitarian state.®? 


The results, however, of the positivistic wave were not altogether 
undesirable. The intensified treatment of the positive law actually in 
force resulted in a greater nearness to life in academic teaching. 
Lectures became less theoretical and abstract; the professors became 
accustomed to pay more attention to the decisions of the courts 
whose role had become so important when a central supreme court 
had been established. In post-war years especially, younger teachers 
gave room in their lectures to discussions and argumentation. They 
became more accessible to their students, more human and less digni- 
fied than the proverbial German professor of the old school. 

There is one achievement in particular of the positivistic wave, 
which resulted in such a great improvement in legal education that 
no one has or is thinking of abandoning it, the problem-case method. 
It was developed in Vienna by the great Rudolph von Jhering, almost 
contemporaneously with Langdell’s revolutionary invention of the 
case method. It has since become an integral part of legal education 
in German-speaking countries, and is now also making its place in 
France. It does not replace the systematic lecture but rather sup- 
plements it. Whenever a field of law has been systematically surveyed 
in a lecture course, it is regularly worked over again in a different 
method in the following semester.** The students have to apply what 





™ Cf. Rheinstein, Comparative Law and Conflict of Laws in Germany (1935) 
2 U. of Chi. L. Rev. 232, 238. 

™ The reader should compare the titles of the new courses with those of the 
old ones, as indicated in the “Study Plan” (infra, Annex, II). 

* Under the new Study Plan, the problem course is taught in the same se- 
mester as the lecture course. 
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they have learned before theoretically. They have to solve problem 
cases in classroom discussion as well as in term papers, which are 
to be worked out in the library, usually within two weeks. In work- 
ing on these problems, the students have to consult all the materials 
available, i.e., reports, textbooks, search books, and law review 
articles. They are expected to discuss conflicting opinions and to 
write an exhaustive statement in clear language and good style. 
Usually, their elaborations will be about twenty to thirty pages long, 
but sometimes, when the problem is involved or particularly inter- 
esting, they may be considerably longer. The papers are handed in 
to the instructor, graded by him in such a way as to indicate to each 
student the mistakes he made, and finally discussed in class. Usually, 
the professor will first develop the solution he believes to be the cor- 
rect one, and thereupon, a discussion will take place, the students 
often fervently defending their own opinions. In a class of 150 or 
more students—in Berlin, law classes in the last pre-National-Social- 
ist years were sometimes attended by as many as 500*4—grading 
four or five such term papers a semester is no easy task for a pro- 
fessor. Scholarly work is easily impaired by such a burden. When in 
the post-war years the number of law students increased by leaps 
and bounds, the ministries of education provided each professor 
with one or more assistants to grade the papers for him and upon 
his responsibility. These assistants, young graduates of exceptional 
ability, soon formed a new class within the organization of the Ger- 
man law faculties, which was similar to the instructors in American 
medical schools and became a reservoir for future Privatdozenten 
and professors. 

During each semester a student usually takes two or three prob- 
lem courses each having two classroom hours a week, in addition to 
sixteen or twenty hours of lecture courses. Besides working over 
his classroom notes of the lecture courses, he has to write six to nine 
term papers a semester, no small amount of work. Yet, the problem- 
case courses are popular with the students; they are even the best 
liked part of the curriculum. The students are eager to do work 
which bears the same features as that which they will be called upon 





“In 1929, the largest law faculty (Berlin) was visited by as many as 3542 
students, the smallest German law faculty (Erlangen) had 370. There was one 
professor for every 104.2 students in Berlin, and one professor for every 52.9 
students in Erlangen; the average was one professor for every 69.27 students. 
The National-Socialist regime has restricted the access to the universities and 
reduced the number of law students from 16,175 in winter 1933-34 to 7,851 in 
winter 1935-36. In the summer 1929, the total number of law students was 22,990. 
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to do in their future careers. They are zealous to apply so soon the 
theoretical information fed them in the lecture courses. The grades, 
though they have no influence on their graduation, give them a 
constant means of knowing their standing. The feeling that they 
really understand those topics over which they had to ponder is of 
still greater significance. The material covered by the articles and 
cases is retained better by students who read them for a purpose than 
by those who read them mechanically, as it happens so frequently in 
the American case method. It is the strength of the problem-case 
method that it combines study with creative work. The combination 
in each field of a lecture course with a problem-case course gives 
to the student the much needed systematic survey together with 
casuistic application. It teaches him judicial thought and method 
together with insight into the functions of the law as a whole and 
the interplay of all its parts and branches. 

It is the writer’s belief that the problem-case method is one of the 
most valuable tools ever developed in legal education, and that it 
could and should find a place in American law schools. Of course, it 
cannot replace the case method, which still is the most adequate tool 
for teaching a case law. But the case method could well be supple- 
mented by problem cases and lectures. The difficulty of providing the 
reading room with sufficient copies of textbooks, statute books, law 
reviews, and especially reports, a task considerably less expensive in 
Germany than here, is more apparent than real. The writer has ex- 
perimented with problem-case papers in the University of Chicago 
Law School whose library facilities have proved themselves to be 
quite adequate for a class of seventy-five students. The problem 
cases were not relegated, as in Germany, to a separate course, but 
were interspersed into courses taught in all other respects by the 
case method.*® They were even used as a timesaving device when 
a case was assigned from a field not previously covered by class- 
room discussion. Examinations proved that the students were well 
acquainted with such topics. The reaction of the students was at first 
that of bewildered astonishment, followed by grumbling over the 
great burden of work.8® Soon, however, the students admitted that 
they received much training and satisfaction from the papers. In 
subsequent quarters, the writer was even told by students that they 
were anxious to have the opportunity to write problem-case papers. 





* The courses were those on Wills and on Family Relations. 
* Three papers are being given during a quarter, each student being required to 
write at least two papers. 
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There was also a marked improvement in quality of legal argumen- 
tation and in thoroughness, as well as in style. This improvement 
could be observed not only within the same course, but also from 
quarter to quarter. New students learned from term paper veterans 
what kind of papers they were expected to write, that they had to be 
careful not only to exhaust all the materials available and to refer 
continuously to all their references in the approved way of legal 
quotation, but also to arrange their ideas clearly and to express them 
in good English. Again and again it was found how little the students 
were accustomed to expressing themselves in good writing, and how 
hard they had to struggle with the language, with style, and even 
with grammar and spelling. The papers are an excellent way of im- 
pressing them with the simple truth that it is impossible to have 
clear thoughts when one is writing in a sloppy style. Even if students 
were to obtain no more from the term papers than a much needed 
lesson in writing good legal English, it would be no small gain. I do 
believe, however, that they also obtain from the papers new insights 
into the functions of the law, a thorough training in judicial thought, 
and, last, but not least, the joy of creative work. 

It appeared advisable to express the problems as concretely and 
near to actual judicial and office practice as possible. Persons were 
not introduced as A and B, but as Patrick O’Connor, or Evelyn 
Young. They should appear as living beings who bring their needs 
and difficulties to a trusted lawyer, asking for help and advice, or who 
appear as litigating parties whose conflicting interests a human 
judge is called upon to adjust in the best interest of society and in 
accordance with the law of the land. Human interests should be 
aroused. When a lawyer’s work is required in the form of an opinion, 
or a brief, or an office memorandum, the students are exhorted to 
stress all their ingenuity to find the legal approach which might be 
most helpful to their client, especially in a case which might look 
desperate at first sight. They should also learn, however, that it is 
neither good law nor good advocacy to resort to devious devices. 
The case should be arranged so as to impress the student with the 
necessity of considerations of forensic tactics, e.g., whether it is ad- 
visable to follow one line of argument or another, whether or not 
eventual counter arguments of the other party should be anticipated. 
Such realism will not only be of practical value in the students’ prep- 
aration for their future work, but it will stimulate their creative im- 
agination and show them that law is dramatic life. In order to pre- 
serve the concreteness of the case, it is also advisable that it should 
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be answered not under the imaginary rules of an abstract common 
law, but with respect to the rules applied in a concrete court, a court 
of a given state, or a federal court sitting in a given state. The latter 
may especially be used to advantage where questions of “federal com- 
mon law” (Swift v. Tyson) are involved. Or, the case could be so 
arranged that the students could be asked to consider whether it is 
to the client’s interest to bring suit in the state court or in the federal 
court, or in the court of one of several states. The easiest way for 
the instructor is to lay the scene in a court of the seat of the law 
school. Students often prefer to be permitted to consider the case 
under the law of the jurisdiction where they intend to practice. The 
instructor may learn much from reading such papers, though it may 
sometimes be impossible for him to grade them. 

To formulate good cases is no easy task. In Germany, collections 
of problem cases form an important category of law books, which 
occupy there the place of the American case book. Problem cases 
are already contained in some American case books. These are not 
very well suited, however, for term paper assignments because they 
almost always indicate the actual case from which they are taken, 
and thus deprive the students of the pedagogical benefit of the search 
for the first lead. It must be admitted, though, that where no such 
lead is given, not all students will go through the search for the 
“leading case”. Some lazy ones will depend on the fruits of the 
efforts of their more industrious colleagues. Collaboration of several 
students, incidentally, should not be discouraged. Term papers should 
not be examination papers. When the students realize that they 
write them for the benefit of their own training and experience, they 
will not feel tempted to copy a fellow student’s paper. The grades of 
the term papers should serve the purpose of telling the students 
their mistakes and their standing, and only incidentally should they 
facilitate the task of the instructor in giving the final grades for 
the course. 

I have dwelt upon the problem-case method at some length be- 
cause I believe that wider use thereof could and should be made in 
American law schools. It is probable, as the modern case books in- 
dicate, that some use is already being made here and there. It has 
not yet been developed, however, into a fully recognized teaching 
method, and little exchange of experiences has taken place among 
American law teachers. 
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V. 


To find the compromises, proper to time and space, between the 
poles of scholarship and teaching, of academic freedom and govern- 
mental authority, of teaching basic principles and furnishing vo- 
cational training, is the task which faces German as well as American 
university law schools. It seems that American law schools will 
shortly have to cope with a fourth problem which is an old one to 
German law faculties. The almost exclusive aim of American law 
schools has been and still is to train good lawyers, while the task of 
a German law faculty was and is to prepare young men not only for 
the bar and the bench, but also, perhaps even primarily, for public 
service in a broader sense. When the German princes founded their 
universities, they did so for the very purpose of providing themselves 
with trained servants in the fields of public administration, public 
finance, diplomacy, and administration of justice. 

The schools which trained the public administrators and judges, 
also trained the advocates who had to practice before them. This 
double purpose still determines the scope of continental “legal” edu- 
cation. The legal profession is still regarded as consisting of three 
branches: the civil service, the bench, and the bar. Each of these 
represents a separate career, but the common avenue to all of them 
is the study of the /aw.** It is the training ground for public careers 
in an even broader sense, for the leading positions in business and 
finance, in diplomacy, and in politics. Particularly in France, the law 
degree is still the mark of the educated man aspiring to a political 
career or to a leading position anywhere in public life. In Germany, 
special curricula were designed in recent times leading to such new 
degrees as Doctor of Economics** and Doctor of Business Science.®® 
Yet, the Doctor Juris has not completely lost its old glamor and law 





**In the South German states training for attorneys, judges, and administrative 
officials was identical not only at the university but also at the subsequent stage 
of the preparatory service; the fina] examination was the same for all and cov- 
ered the entire field of law and public administration. In Prussia, preparatory 
service and final examination were different for the “legal profession” (judges, 
public prosecutors, attorneys) on the one hand, and government officials on the 
other. This system has now been extended over the whole Reich. See Annex, VI. 

Judges are not elected or appointed in Germany from the number of attor- 
neys, as in the United States. The bench is a separate career, which a candidate 
enters immediately after the Great State Examination. See Ploscowe, The Career of 
Judges and Prosecutors in Continental Countries (1935) 44 Yale L. J. 268. 
This examination tests the candidate’s qualifications for the bench. He who has 
been found to be able to be a judge is also qualified to join the bar. See Annex, V. 

“Dr. rer. pol. (Doctor rerum politicarum) or Dr. oec. publ. (Doctor 
oeconomiae publicae). 

*Dr. rer. com. (Doctor rerum commercialium). 
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schools still have to provide the common educational basis for judges, 
state and municipal administrators, consuls, diplomats, lawyers, 
notaries, politicians, bankers, businessmen, labor leaders, etc. Their 
curriculum has to be broader than that of an American law school 
with its single track aim. The topics of a “legal” character in the 
strict American sense appear only as parts of a larger, more compre- 
hensive field—society, its machinery and its regulation. Since this 
whole field is taught by a faculty which calls itself “faculty of law’, 
the emphasis is on the aspect of regulation, in other words, on law. 

Political science is merged with the science of law and has thus 
assumed a peculiarly legalistic slant. In post-war years only, a “po- 
litical” science emerged, or perhaps re-emerged, within the law facul- 
ties, which lent greater emphasis to the sociological aspects of state 
and government. “International Relations” is divided into Interna- 
tional Law, regarded as an indispensable part of the law curriculum, 
and Political History, cultivated and taught by the historians. Eco- 
nomics is a field of learning of its own. Sociology had to fight for 
recognition and academic standing until the post-war years. Social 
science, so industriously developed in the United States where it is 
regarded as such a basic means of education in democracy that it is 
taught in high schools and even grammar schools, practically does 
not exist in Germany. One is induced to speculate on the connections 
of this phenomenon with the political temper of the German people, 
whether it is one of the consequences of the lack of a developed 
democratic spirit, or maybe even among its causes. Or is it per- 
haps solely due to a conviction that practical social problems, being 
essentially problems of evaluation, cannot be solved with statistics and 
the methods of the natural sciences? 

For the education of future lawyers and judges, at any rate, the 
system was an undoubted advantage. It makes the law constantly ap- 
pear as a means of social control and regulation instead of a body 
of rules bearing its own ends within itself. It also tends toward 
sharpening the eyes of lawyers and judges for the political implica- 
tions of their activities, toward enabling them to better recognize 
the public interest with which all litigation, even between private in- 
dividuals, is affected. The future public administrators, on the other 
hand, recognize that their powers are not only limited by, but are alse 
based upon, rules of law by which they are bound—no small guaranty 
of individual rights against administrative arbitrariness. Lawyers 
and judges will finally not look upon administrative officials as en- 
emies against whom they have to protect the public, but as brethren 
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of the same profession, as co-workers in the common task of orderly 
administering the life of society. 

Not quite so complete as the amalgamation of law and political 
science is that between law and economics. Since economics is one 
of the topics of the final examination, every law student will follow 
those economic courses which are recommended to him by the official 
plan of law studies. Even where the professors of economics are 
united in the same faculty with the professors of law, as is the case 
in some universities, the two fields are felt to be separate, and their 
intimate connection is not always obvious to the students.*° Yet, the 
mere fact that economics is a required part of legal education pro- 
vides every law student with a stock of information about the eco- 
nomic facts of social life and the problems it presents for solution to 
lawgivers and courts. The fact, that the economic courses are taken 
not before, but contemporaneously with, the law courses also tends to 
bring the two fields into closer contact. 

Before long, law schools in this country will have to make up their 
minds whether they will leave the training of public servants to new 
vocational “schools of public administration”, or whether they will 
open new careers to their own graduates and thus widen the scope of 
education of future attorneys and judges. Already now, the task of 
becoming the leading honoratiores in the development of the law 
of the New World has devolved upon the American law professors. 
A look at their European sister institutions may reveal to the Ameri- 
can law teachers the picture their own institutions are likely to pres- 
ent when this new task is fully recognized. 





“On the analagous situation in France, see Robert Valeur, L’enseignement du 
droit en France et aux Etats-Unis (1928) 77. 











ANNEX 


The principal passages of the German statutes on legal education 
are translated here in the form in which they were re-enacted by the 
National-Socialist Government. The principal purpose of the re- 
enactment was the unification of such details as were formerly differ- 
ent in the different states. Substantive changes were made in the 
following two respects: 

(1) To carry out older suggestions the number of courses was 
reduced, and the subject-matter of the university curriculum was 
condensed into a relatively small number of comprehensive courses, 
where the problems of life and the rules of law are presented in a 
functional approach. 

(2) Great care was taken to organize legal education in such 
a way as to thoroughly imbue the candidate for the bench, the civil 
service, and the bar with the racial spirit of National-Socialism, and 
as to eliminate candidates who are not fully imbued with this spirit. 

The basic principles of German legal education, as they were de- 
veloped throughout the centuries, have not been affected by the recent 
changes, and still form the essential substance of the following 
provisions. 


I. 
MAXIMS FOR THE STUDY OF LEGAL SCIENCE* 


A. Basic IDEAS 


Teachers and students of the law: 

German legal science is to become National-Socialist. National- 
Socialism is not a confession to be given lip service, but a philosophic 
system. You shall never forget that it is not slogans that count but 
substance! He who is a National-Socialist at heart does not have to 
say much about it; he acts accordingly. 

German legal science is still living within the framework of ideas 
of Roman common law. In a good many details, it is true, our own 
racial law, the old one as well as the new, has found expression; the 
intellectual bases, however, are still determined by the system of the 
Pandects. This system is the object of our struggle. 





“Issued by the Reichs and Prussian Minister of Education, January 18, 1935. 
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Do not allow yourselves to be overlooked in the renovation of our 
law! There is no better arena in the struggle for intellectual values 
than the university. Legislation must not be the beginning but the 
crowning . . . of our strife. Do not be satisfied with interpreting 
or memorizing existing statutes! Be fighters to overcome them with 
a truly German law! 


B. ORGANIZATION OF STUDIES 


(1) The study plan is organized upon a curriculum of six se- 
mesters at least. Since it will hardly be possible, however, to master 
the field without adding another semester, it is urgently recommended 
to devote seven or eight semesters to the study of law. 


(2) In his two initial semesters, the student shall become ac- 
quainted with the racial bases of science. Courses on Race and Sib, 
Folklore and Pre-history, on the political history of the German peo- 
ple, especially during the last hundred years, have their place at the 
beginning of the study of every ideologic science. At the same time, 
the student of law is being introduced into the special historical and 
political tasks of his field. 


(3) The third, fourth, and fifth semesters are reserved for de- 
tailed professicnal studies. The sixth semester, already being over- 
shadowed by the impending final examination, is kept free, as far 
as possible, from ordinary lecture courses. Problem-case sources for 
advanced students, discussion classes and seminars are to be em- 
phasized, just as in any eventual additional semesters. 


(4) Prescribed courses exist no longer. There is no compulsion 
to register for any course. The principal courses are indicated by 
an asterisk, or, in case of special importance, by two asterisks. The 
students are absolutely free, however, even in their selection or re- 
jection of those courses. 


(5) The principal courses are listed in a fixed plan of studies, 
wherein each is ascribed to a certain semester. No course can be 
taken earlier ; each course may be taken later or repeatedly. 


(6) Every principal course is given once a year only. A student 
who starts his studies in the ordinary course, viz. with a winter se- 
mester, and organizes his work in accordance with the Study plan, 
will find the courses provided by the Plan at the proper time in every 
German university. The students’ freedom of migration is thus 
guaranteed. 
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C. MAXIMS FOR THE FACULTIES 


(1) The faculties have to take care that all principal courses are 
taught at the proper time. The principal courses provided for the 
first, third, and fifth semesters are to be taught in the winter only, 
those provided for the second, fourth, and sixth semesters are to be 
taught in the summer only. 

(2) A professor, in announcing a course, has to indicate the se- 
mester in which, in his opinion, it should be taken. He may leave open 
a choice between two semesters. No elective courses are to be an- 
nounced for the first two semesters. 

(3) It is not only permissible but highly desirable that more 
than one course on the same principal subject be taught in the same 
semester by different professors. In such a case, the junior professor 
is not bound by the hour and length of the course chosen by the 
senior professor, but by the Study Plan only. 

(4) A principal course may be divided into several courses; sev- 
eral courses to be taught in the same semester may be combined to 
form a single course. 

(5) Problem-case courses provided in the Study Plan are to be 
given in the same semester as the principal course to which they be- 
long and as far as possible, should be taught by the same professor. 

(6) [Instructions for the technical arrangement of the faculty 
programs]. 

D. MAxIMs FOR THE STUDENTS 


(1) Go to the university, not to cram courses! You shall not 
accumulate information for the examination, but you shall become 
guardians of the German law! 

(2) The renovation of the universities cannot be achieved within 
a day or two. At the first, the law faculties of Kiel, Breslau, and 
Koenigsberg have been chosen to become political shock-battalions. 
They should be preferred by you! 

(3) Do not register for a course which you do not really intend 
to follow! Your attainments will be decisive in the examination, not 
the list of courses registered for. 

(4) The asterisks in the program are no more than sign posts. 
A student following them exclusively is acting like a tourist follow- 
ing the guide book blindly. You may safely leave out even a princi- 
pal course, if it does not attract you. Take a few more elective 
courses in which you are interested. 
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(5) Be sure to form co-operative work communities! Voluntary 
work of your own choosing is the best stimulus; your comrades are 
your best teachers. 


II. 
SEMESTER PLAN* 


A. First SEMESTER 


Weekly hours of: 
Lecture Problems 


German Law: replaces the course on Introduction to Law; it 
shall not give, however, a mere condensed survey but 
elaborate the great lines and principles 

PEOPLE AND STATE: replaces the course on “General Theory 
of the State” insofar as it was concerned with politics; 
History and Comparative Law are better treated in the 
course on “Modern Constitutional History” 

Pre-History: not yet taught everywhere but most highly 
desirable 

Teutonic Lecat History: may also be announced as “Ger- 
man Legal History”, depending upon what aspects are 
emphasized; to elaborate the course as one on Teutonic 
Legal History must be the goal; the development of 
the several legal institutions [sc. of Teutonic origin] 
ought to be treated in this course; it concludes with the 
fourteenth century 

Sis Scrence:“ There are not yet enough teachers for this 
field; its better cultivation is highly desirable 

Famity: includes the law of natural persons, esp. capacity, 
the law of the family with the exception of the law 
of matrimonial property, and also the leading principles 
of the law of succession upon death 

GerrMAN Economic Lire: replaces the course on “Introduc- 
tion to the Economic and Social Understanding of the 
Present Age”; it shall familiarize the students with the 
important facts of economic life 














B. SEconD SEMESTER 


People AND Race: The course shall, without discussing de- 

bated questions of anthropology, demonstrate to the stu- 

dents the implications of the race in all aspects of the 

life of the people 1-2 

“Compiled by C. A. Eckhardt (Das Studium der R<catswissenschaft (1935) 
12) on the basis of the Study Plan issued by the Reichs and Prussian Minister of 
Education on January 18, 1935. 

“The word Sippenforschung in the German original sounds just as strange 
as the English phrase Sib Science. 
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PgasaNT: deals with the importance of peasantry for the 
preservation of the race and the people, with the struc- 
ture of the “Reichs Food Estate” and with the law of 
“Inheritable Farms”; replaces the course on “Law of 
Agriculture” 

FoLKLorE: can be taught at present at a few universities 
only; greater emphasis desirable 

Potrticat History: Appropriate courses in the Faculty of 
Philosophy, especially on the developments of the last 
hundred years, on history of political parties, on the 
National-Socialist movement, etc. shall be pointed out to 
students; it is also desirable to take a course on older 
German history 

Mopern ConstiTuTIONAL History: includes the development 
of so-called public law from the end of the Middle Ages 
to the present age; may also include the history of crim- 
inal law and procedure, and then be announced as “Mod- 
ern Legal History”; comparative law is most highly 
desirable 

Contracts AND Torts: basic course on contractual and de- 
lictual liability; includes the contractual doctrines of the 
former course on “The General Part” [sc. of Private 
Law] and replaces the course on “General Doctrines of 
Obligations”; includes also quasi CONtrACts .......s.cccsessessssese 

Economic THeorres: replaces the course on “General” or 
“Theoretical Economics”; historical emphasis is desir- 
able 

















C. Turrp SEMESTER 


ConstiTuTion: replaces the course on “Constitutional Law” 
Came AND PUNISHMENT: replaces the courses on “Criminal 
Law, General Doctrines” and “Criminal Law, Special 
Part”; emphasis on the special part is desirable ........... ies 
Som: deals with land other than Inheritable Farms, includ- 
ing contractual rights, property rights and procedural 
aspects 
MERCHANDISE AND MonEYy 
Economic PoLicies 











D. FourtH SEMESTER 


Pustic ADMINISTRATION: replaces “Administrative Law” .... 
CrmanaL PROCEDURE 
Famaty INHERITANCE: includes matrimonial property and 

succession upon death 
INTELLECTUAL CREATION: deals with copyrights, rights of 
inventors, and the relations between author and pub- 
lisher 
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Weekly hours of: 
Lecture Problems 
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Commerce AND Inpustry: deals with the legal position of 
merchants and of industrial enterprises, furthermore 
with unfair competition, the register of merchants, and 
commercial courts 

COMPANIES AND PARTNERSHIPS 

Busrness Science: A choice may be left open between sev- 
eral different courses on business science 








E. FirtaH SEMESTER 


Lecat History or ANTIQUITY: may also be announced as 
“Roman Legal History”; broadening of the course to 
the scope of “Legal History of Antiquity” is desirable. 
This course includes the principles of “Roman Private 
Law and Procedure”; it concludes with Justinian 

Litigation: replaces “Civil Procedure” 

NEGOTIABLE INSTRUMENTS 

Worker: replaces the several courses on “Labor Law”; it 
goes without saying that special courses, ¢.g., on “Social 
Insurance”, may still be announced 

ENTERPRISE: The Organization of the Economic Estates is 


to be emphasized; the course may be combined with the 
course on “Worker” as a four hour course 











INTERNATIONAL LAw: additional elective courses highly de- 
sirable 





Law or Pustic Frvance: replaces “Law of Taxation” 


ScrENCcE oF PusBLic FINANCE 





F. Srxtu SEMESTER 


History or Mopern Private Law: replaces and combines 
the courses on “Germanic Private Law” and “Roman 
Private Law”, as far as they dealt with legal develop- 
ments since the end of the Middle Ages 


Execution: Bankruptcy may be included or may be an- 
nounced as a special elective course 





EccLesiasTicaL Law 





APPLICATION OF ForeIGN Law: replaces “Private Interna- 
tional Law” [Conflict of Laws] and is not to be limited 
to Private Law 





PuiosopHy or LAw AND GOVERNMENT: may also be an- 
nounced as “System of the Law” if it gives a systematic 
vision of the law in its totality instead of dealing with 
its philosophical bases 
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Weekly hours of: 
Lecture Problems 





GERMAN AND AMERICAN LEGAL EDUCATION 


ITI. 


ORDINANCE ON TRAINING FOR THE LEGAL 
PROFESSION“ 


A. END oF THE TRAINING 


The end of the training for the legal profession is the thoroughly 
trained servant of the law, who is of an impeccable character, who 
lives in and with his people, and who is willing and able to be to his 
people a firm and incorruptible helper and leader in the legal for- 
mation of its lives. 

Legal education, to attain this end, must seize the entire per- 
sonality, bring into harmony spirit and body, fortify the character, 
strengthen the will, imbue the young man forever with the conscious- 
ness of the national community, convey to him a comprehensive 
erudition, and build upon this basis a solid professional capability. 


B. First Part. First JuripicaL STATE EXAMINATION 
(Requirements, Procedure, Decisions) 


§1. Course of Training in General 


(1) The training, which is under the direction of the Reichsmin- 
ister of Justice, begins with the practical preparatory service. 

(2) Appointment as “court referendar” is required as prelimin- 
ary to entering this service. 

(3) Nobody can be appointed court referendar without having 
passed the first Juridical State Examination. 


§2. Requirements for Admission—Education in Community 


(1) On applying for admission to the first juridical state exam- 
ination, the applicant must prove that he has lived in close association 
with racial comrades of all classes and professions, has acquainted 
himself with and learned to appreciate physical labor, has practiced 
discipline and subordination, and prepared himself physically as it 
befits a young German man. For this purpose he must have worked 
satisfactorily in the labor service and prove it by his labor passport. 
The length of the labor service is determined by the competent 
authority. 





= 
“Issued by the Reichs and Prussian Minister of Justice, July 22, 1934 
(Justizansbildungsordnung RGBI. 1934 I 727). 
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(2) The requirement of the labor service cannot be dispensed 
with unless the applicant establishes by an official medical certi- 
ficate that he has been unable to serve for reasons of health. 

(3) Since only he who has learned to obey is able to command, 
and since character is formed in no way other than in association with 
others, the applicant shall show furthermore how he practiced his 
physical training and his association with other groups of the people 
after the completion of his labor service. 


§3. University Study 


(1) The applicant has to prove an orderly university study of law 
for at least six and at most ten semesters. This requires documentary 
proof that the applicant has registered for lecture courses on all sub- 
jects which are covered by the first juridical state examination and 
has participated diligently in the problem-case courses on these sub- 
jects. 

(2) Proof of active participation in at least one co-operative study 
group is recommended. 

(3) It is finally desirable that the applicant, during his study, 
has been an active member of at least one seminar. 


84. 


(1) The central task of the study shall be a thorough and con- 
scientious professional training. 

(2) It is required, however, that the study be not thus confined. 
The applicant shall acquire during his study a survey of the entire 
intellectual life of the nation, as it is expected of an educated Ger- 
man man. This includes a knowledge of German history and of the 
history of the peoples who have favorably influenced the development 
of the German people, as particularly the Greeks and the Romans. 
It includes, furthermore, a serious occupation with National-Socialism 
and its ideological fundaments, with the idea of the ties between 
blood and soil, and between race and culture, with German commun- 
ity life, and with the great men of the German people. 


(3) Based on this general racial knowledge, the student shall 
develop by serious and profound work, his professional knowledge, 
understanding, and ability; being continuously aware that legal 
science, legal practice, and the creation of new law are justified only 
by the functions which they have to perform in the life of the people. 
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The student shall perceive the meaning of these functions and thereby 
become conscious of the responsibility of his future profession. 

(4) Solid and appropriate knowledge is the necessary basis of 
the training; its aim, however, is to have a vision of the law as a 
whole, a capability to practically view the phenomena of life, a trained 
sense of justice and equity and on such a basis, the ability of applying 
the law rightly. 


§5. Subject-matter of Legal Studies and Examinations 
(1) The professional study of the applicant must include: 


1. the law of the German state and its development, including 
the principles of public administration ; 
2. the law of the German family, including the principles of 
the law of succession; 
. the law of intellectual and artistic creation; 
. the law of dominion over things; 
. the law of contractual relations ; 
. the law of the German peasant ; 
. the law of labor and the principles of industrial law; 
. the German criminal law; 
. the principles of procedural law. 


(2) These fields are covered by the first juridical examination. 
(3) On application the applicant may be examined in other fields 
of law. 


$6. Occupation at Courts 


(1) It is expected that the student work diligently at a county 
court [Amtsgericht] for six to eight weeks during his university va- 
cations immediately following the third semester, but before taking 
courses on procedure. 

(2) The work is to be done mainly in the clerk’s office; it shall 
acquaint the student with the routine of the office, the land records, 
the files and registers, and give him an opportunity to attend trials 
as an auditor. 


C. Seconp Part. THe PrepaARaTory SERVICE 


§25. Entrance into the Preparatory Service 


(1) A law candidate who has passed the first juridical state ex- 
amination can be admitted on application to the preparatory service. 
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(2) The application is decided upon after inspection of the 
examination records. 

(3) The application is to be declined if the applicant is in ad- 
vance deemed unfit for the preparatory service or not worthy of ad- 
mission. The rejection is marked on the examination records. 

(4) The preparatory service begins on the day the candidate takes 
the official oath. 


§26. End of the Preparatory Service 


The preparatory service shall enable the law candidate, by virtue 
of a thorough knowledge of the law, to decide cases correctly and in 
a popular manner, to combat enemies of the people, to advise the 
law seeking populace, and to promote the labor peace through all such 
activities. 


§27. General Principles 


(1) To attain this end the referendar shall be ordered to do pro- 
fessional work, the independent character of which shall be increased 
in the course of his training. He shall be instructed and trained for 
the tasks of: judge, public prosecutor, attorney, and he shall be in- 
troduced to the routine of public administration. 


(2) In addition, the preparatory service shall further the devel- 
opment of his general education and the firmness of his character. 

(3) He shall finally be afforded an opportunity to review his en- 
tire legal learning before the completion of his preparatory service. 

(4) The referendar is expected to discipline himself and to con- 


tribute the most important part of his education himself, and to im- 
prove his professional knowledge through conscientious home study. 


§28. 


(1) The extent and the kind of work to be assigned to the re- 
ferendar must not be determined by a desire to profit from his 
work, but by the end of the training. 


(2) The nearer the referendar approaches the completion of his 
training, the better will the end of his training be served by his taking 
an active part in the work of the authority to which he is attached. 
The contribution he makes thereto will also be a measure of the suc- 
cess of his training. 
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§29. Length and Division of the Preparatory Service 


(1) The preparatory service lasts at least three years. 


(2) The referendar receives his training, for at least eight months 
at a County Court [Amtsgericht] with a staff of not more than four 
judges; for at least eight months at a District Court [Landgericht] ; 
of this time four months each are devoted to the training in private 
law and criminal law respectively ; at least three months of the train- 
ing in criminal law are to be spent in the office of the public prose- 
cutor. . . . (During the training in criminal law the referendar is 
also to be made acquainted with penal execution) ; for at least five 
months at an attorney’s office; for at least four months at a District 
Court of Appeal [Oberlandesgericht]. 


(3) In addition, there are at least four months to be spent in a 
County Court [Amtsgericht] with a staff of more than four judges, 
including work in a Labor Court, and at least seven months of work 
in the state or municipal administration. 


§34. Group Training 


(1) The practical individual training of the referendars is to be 
supplemented by group training. .. . 


(2) The training groups to be formed for this purpose shall not 
only intensify the vocational knowledge of the referendars and 
broaden their professional outlook, but, quite particularly, educate the 
referendars in the spirit of the National-Socialist conception of the 
state. 


(3) It is recommendable to organize the referendars in co-oper- 
ative groups of about twenty, at most twenty-five, under the leader- 
ship of a specially appropriate judge or state attorney. Under the 
guidance of this leader, who shall be equally teacher, adviser and 
symbol, the referendars shall educate each other in the spirit of vol- 
untary coordination and active comradeship. 


§35. 


During the final training period, the referendars are to be given 
an opportunity to review in appropriate courses all subject matters of 
the examination. 
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D. Turrp Part. THe Great STATE EXAMINATION 


§39. End of the Examination 


The object of the great state examination is to determine whether 
the referendar is capable of performing the functions of a judge, 
considering his whole personality with regard to his professional and 
general learning, his practical ability to manage affairs, as well as 
his character and other personal qualities. 


IV. 


DECREE NUMBER ONE FOR THE EXECUTION OF THE 
ORDINANCE ON TRAINING FOR THE LEGAL 
PROFESSION* 


§5. 


Candidates who apply for admission to the first juridical state 
examination after March 31, 1935, have to prove that they have par- 
ticipated in at least five problem-case courses at a university, among 
which there must be a problem-case course on German constitutional 
and administrative law. 


§42. 


(1) The applicant is expected to be able to write and read the 
German shorthand system. . . . 


V. 
ATTORNEY’S ACT* 
§1. 


To be admitted as an attorney, one must have acquired, by passing 
the Great State Examination, the qualification for being appointed a 


judge. 





“September 13, 1934 (RGBI. 1934 I 831). 
“ Rechtsanwaltsordnung, July 1, 1878 (RGBI. 1878 177), republished as 
Reichsrechtsanwaltsordnung of February 25, 1936 (RGBI. 1936 I 107). 
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VI. 


DECREE REGARDING THE TRAINING FOR THE HIGHER 
SERVICE IN THE GENERAL AND INTERIOR 
ADMINISTRATION* 


§1. 


(1) The training for office in the higher service in the general 
and interior administration consists of a university study and a pre- 
paratory service. The university study ends with the first, the pre- 
paratory service with the second examination. 


(2) As for the university study the provisions of the Ordinance 


on Training for the Legal Profession, July 22, 1934 (RGBI1. I. p. 
727), are applicable. 


(3) The first examination is the first juridical state examination 


in accordance with the provisions of the Ordinance on Training for 
the Legal Profession. 


§2. 


Between the first and the second examination there must be a 
preparatory service of at least three years. 


§3. 


The preparatory service begins with an occupation for seven 
months as a court referendar in a County Court. 


84. 


(1) The application for transfer to the preparatory service of the 
administration can be made after five months of preparatory service 
as court referendar to the Reichsminister of the Interior or the ad- 
ministrative agency appointed by him. 

(2) After completion of the preparatory service as provided for 
in Section three, the court referendar can be transferred to further 
preparatory service as a government referendar. 

(3) The total number of government referendars to be admitted 
is determined by the Reichsminister of the Interior. 





“Issued by the Reichsminister of the Interior and the Reichsminister of 
Justice, June 29, 1937 (RGBI. 1937 I 666). 
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§5. 


(1) The preparatory service as government referendar extends 
over at least two years and five months. It begins on the day of 
entrance into the service. 

(2) The occupation during the preparatory service is determined 
by the Reichsminister of the Interior. 

(3) The administrative agency to be appointed by the Reichs- 
minister of the Interior can charge government referendars with 
temporary attendance of offices in a municipal administration. 


§7. 


(1) The Great State Examination consists of a written and an 
oral part. 

(2) It covers the principles of the National-Socialist state; the 
history of the German people; the law of nation and state, including 
racial theory; the constitutional and administrative law and its his- 
torical development; the science of public finance; the law of the 
German peasant; the law of German labor and industry, including 
economics ; the law of German culture ; and the principles of civil and 
criminal law. 


§8. 
|) a 
(2) Assessors who have passed the Great State Examination in 
accordance with the provisions of the Ordinance on Training for the 
Legal Profession can be appointed government assessors according 
to the needs of the administration, if they have successfully served 
in the administration for at least one year. 





The foregoing article is the first of a series of three studies relating to 
legal education in other countries, prepared under the auspices of the 
Association of American Law Schools (subcommittee on comparative legal 
education, Professor James J. Hayden of the Catholic University of America 
Law School, chairman). It will be followed in subsequent numbers of the 
Review by an article on English legal education by Carl Newton of the 
New York bar and one on French legal education by Professor Francis Déak 
of Columbia University Law School. As soon as the remaining articles are 
in type, the three, assembled in pamphlet, will be distributed by the Asso- 
ciation to its member schools. 














THE WORK OF THE Sa SUPREME COURT 
T 
AUGUST 1936 AND JANUARY 1937 TERMS 


I. 


STATISTICAL SURVEY* 
Hivsert P. ZARKY 


The calendar of the Wisconsin Supreme Court for the August 
1936 and January 1937 terms included a total of 482 cases.1 

The amount of litigation during these terms in the supreme 
court showed a slight decrease from the 1933-34, 1934-35, 1935-36 
terms. During the 1933-34 terms the court disposed of 504 cases ;? 
during the 1934-35 terms 493 cases were brought before the court ;? 
and 503 cases were on the 1935-36 calendars.* 

In table I is shown the disposition of cases for the August 1935 
and January 1936 terms. Of the cases determined 49.1% were 
affirmed on hearing, while 25.7% were reversed or modified. The 
remainder of the cases were continued, dismissed or otherwise dis- 
posed of. 

The average number of opinions written by each justice was 
37.7.5 The average for each justice for the 1933-34 terms was 
53.8,° for the 1934-35 terms, 42.6,7 and for the 1935-36 terms, 
41.4.8. The average number of dissenting opinions for 1936-37 was 
2.4. Including dissents by concurrence in such opinions and dissents 
without opinion, the average number of dissents per justice was 
5.3.8 During the 1935-36 terms the average number of dissenting 
opinions per justice was 2.4, while the average number of dissents 
was 6,3.1° 


* The author acknowledges the assistance of Mr. Arthur A. McLeod, Clerk 
of the Wisconsin Supreme Court, in compiling this material. 

*For statistical surveys of the work of the Wisconsin Supreme Court for 
1933, 1934, 1935, and 1936, see (1933) 9 Wis. L. Rev. 5; (1934) 10 Wis. L. Rev. 5; 
(1935) 11 Wis. L. Rev. 5; (1936) 12 Wis. L. Rev. 5. 

7 (1934) 10 Wis. L. Rev. 7. 

* (1935) 11 Wis. L. Rev. 7. 

* (1936) 12 Wis. L. Rev. 6. 

*See Table IV. This does not include dissenting opinions or opinions written 
on motions for rehearing. 

*(1934) 10 Wis. L. Rev. 5. This compilation included dissenting opinions 
and opinions on 

* (1935) 11 Wis. L. Rev. 5. 

* (1936) 12 Wis. L. Rev. S. 

*See Table V. 

* (1936) 12 Wis. L. Rev. 5. 
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Of the decisions rendered, there were 46 cases under the classifi- 
cation of negligence in automobile accidents; this represented 12.5% 
of the total number of cases decided. Under the classification of 
“Master and Servant” there were 43 cases decided; this represented 
11.6% of the total number of cases decided.1 Of the cases decided 
under the classification of “Master and Servant”, all but three were 
cases arising under the Workmen’s Compensation Act. 


TABLE I 


Disrostrion or LiricaTION* 
Affirmed on hearing” 
Affirmed in part and reversed in part 
Continued 
Dismissed by stipulation 
Modified, and as modified, affirmed 
Reversed on hearing 
Dismissed for non-appearance of parties* 
Judgment reversed on motion of appelant‘* 
Judgment affirmed on motion of respondent* 
dismissed for want of prosecution‘ 
Appeal or dismissed 
Appeal 



































proceeding 
dismissed on motion of appellant 
col penne 
Record remanded for purpose of settlement as per stipulation 
ee en ee ae ee Ce 


per stipulation 
Sutenash tp GE cone on anton 


Total 


"This table shows the disposition of the 482 cases comprising the A 
1936 and January 1937 terms. Opinions on rehearing or on motions for aie 
are not included in this table. 

— cases affirmed without opinion under rule 64. 

“Rule 32. 

* Rule 33. 

* Rule 31. 


™ See Table III. 
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TABLE I 


DiIsPOsITION UPON REVERSAL OR PARTIAL REVERSAL 

Miscellaneous reversals, which for practical purposes terminated 
the litigation 
Modified, and as modified, affirmed 
Remanded with directions for / to* 
Confirm order of Industrial Commission 
Vacate award of Industrial Commission 
Further proceedings by the Industrial Commission 
Dismiss complaint on the merits 




















_ 
orahre hw > 


be 








Enter judgment for plaintiff 
Further proceedings in accordance with opinion 
Further proceedings according to law 

New trial 
New trial on question of damages only 
Overrule demurrer to complaint or answer 
Sustain demurrer to complaint or answer 
Dismiss petition 



































Enter judgment according to opinion 
Quash alternative writ 


Deny defendant’s motion to quash 

Enter judgment in accordance with appellant’s petition 
Admit probate of will 
Enter judgment affirming judgment of civil court 
Enter judgment reversing judgment of civil court 
Grant petition 


Optional remitittur 
Grant defendant’s motion to vacate judgment 
Determine issues raised by complaint 

Enter judgment on verdict 
Grant permanent injunction 
Set aside verdict 


Total 


"In some instances more than one direction is given in a case. For example, 
there may be a direction to vacate an order of the Industrial Commission and also 
to send it back to the commission for further proceedings. Every direction has 
been included in this compilation. 
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TABLE Ill 


TortcaL ANaLysis oF Dxcisions* 
Decisions Memorandum 
With Decisions and 
Opinions Connected Cases 





Animals 

Banks and Banking 
Bills and Notes 
Conflict of Laws 

Constitutional Law 
Contracts 
Corporations 

Criminal Law 
Creditors’ Rights 


Damages 
Eminent Domain 
Equity 
Evidence 
Insane Persons 
Insurance 
Limitations 
Master and Servant‘ 
Mortgages 

Municipal Corporations  ..........0sserssseseesses 
Negligence (Automobiles) 

Other Negligence 
Partnership 
Paupers 
Personal Property 
Persons 
Practice and Procedure 
Principal and Agent 
Probate 
Public Officers 
Real Property 
Statutory Construction 
Suretyship and Guaranty 
Taxation 
Torts 
Trade Marks and Trade Names 
Trusts 
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Totals 368 


*In making this classification, each case is listed only once. As far as possi- 
ble cases have been placed under the topics which were given major attention by 
the court. In some instances where problems have received almost the same em- 
phasis the selection, of necessity, was somewhat arbitrary. 

i » Cases in which there has been a rehearing or motion for rehearing are listed 
it once. 

* With three exceptions, these cases arise under the Workmen’s Compen- 
sation Act. 
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TABLE IV 
ToricaL ANALYsIs oF Oprvions* 


* 


Animals 

Banks and Banking 
Bills and Notes 
Conflict of Laws 
Constitutional Law 
Contracts 
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Master and Servant 

Mortgages 

Municipal Corporations 

Negligence (Automobiles) 

Other Negligence 

Partnership 

Paupers 

Personal Property 

Practice and Procedure 

Probate 

Principal and Agent 

Real Property 

Public Officers 

Statutory Construction 

Suretyship and Guaranty 

Taxation 

Torts 

Trade Marks and Trade 
Names oid lie aces i 

Trusts 1 Pen iia 1 
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Totals 42 43 35 40 38 43 23 


“This analysis does not include dissenting opinions, nor opinions on rehear- 
ing or on motion for rehearing. 
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TABLE V 


DissENTS 
Concurrence in 
Dissenting Opin- 
ion Written by 
Other Justice Total 
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TABLE VI 


D1sPosiITrION OF APPLICATIONS FOR REHEARING 

Motion for rehearing 
Denied with costs 
Denied without costs 
Denied, but clarification made 


Total 














II 
BANKING AND NEGOTIABLE INSTRUMENTS 
JoserH P. Brazy 
A. BANKS AND BANKING 


Stockholders’ liability was the subject matter of four decisions 
of our supreme court during the August 1936 and January 1937 
terms. 

In Sadlier v. Lay’ it was held that the date of the appointment of 
a conservator for a national bank marks the date of the failure of 
such bank to meet its obligations within the meaning of the federal 
statute? declaring that stockholders of national banks transferring 
their shares “within sixty days next before the failure of such asso- 
ciation to meet its obligations” shall be liable for assessment to the 
same extent as if no transfer had been made. 

An agreement between stockholders of a state bank, wherein they 
agreed to pay a voluntary assessment or in the event of non-payment, 
to sell their stock to trustees for nominal consideration was con- 
strued to impose no personal liability for payment of the voluntary 





*222 Wis. 641, 269 N.W. 555 (1936). 
*38 Stat. 273 (1913), 12 US.C. §273 (1936). 
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assessment upon the stockholders, since it was apparent that the 
agreement contemplated imposing no greater burdens than those im- 
posed by Section 220.07.° 

Voluntary assessments, paid prior to the enactment of Section 
220.07 (20) (effective on February 28th, 1933) which, among other 
things, relieves bank stockholders of liability on surrender of their 
stock and payment of a voluntary assessment, were not within the 
statute as it was held that the statute was not retrospective in its 
operation.* 

Cleary v. Brokaw’ presents an interesting constitutional ques- 
tion. The defendant’s husband acquired stock in a state bank in 1892. 
This stock was transferred to the defendant in 1914 under her 
husband’s will. In 1933 the bank had financial difficulties and after 
a stabilization agreement suit was brought against the defendant to 
enforce the superadded liability provided for in Sections 220.07 (20) 
and 221.42. The defendant asserted that her liability as a stockholder 
must be determined as of 1892, and that the 1933 statutes impaired 
the obligation of her stock contract. The court, however, held that 
her liability as a stockholder would be determined as of 1914; that 
in 1914 there was in effect a statute imposing a superadded liability 
substantially the same as that imposed by the 1933 acts; that since 
no new burdens were imposed by the later acts the obligation of the 
defendant’s stock contract was not impaired. 

On the whole, depositors fared better than stockholders during 
the last two terms. Our court held that the right of a depositor- 
debtor of a bank to offset his deposit against his indebtedness was 
a vested right which was not affected by legislation passed subse- 
quent to the date of closing; hence a stabilization agreement under 
which the bank reopened granting depositors 60% of their deposits 
did not have the effect of reducing the amount of the offset to which 
the depgsitor-debtor was entitled.® 

In Kelly v. Paul Clothing & Shoe Co." the receiver of a closed 
national bank sought to recover a preference alleged to have been 
paid to the defendant corporation. On the day that the bank closed 
the defendant withdrew the bulk of the money which it had on 
deposit. It made this withdrawal upon suggestion of one of its 
stockholders who was a director of another bank which was con- 





* Estate of White, 223 Wis. 270, 270 N.W. 34 (1936). 

“Banking Commission v. Wiemann, 223 Wis. 494, 271 .N.W. 30 (1937). 
*272 N.W. 831 (Wis. 1937). 
* Shawano Oil Co. v. Citizens State Bank, 223 vis, 106; 259 NW. 675" (1936). 
*271 N.W. 6 (Wis. 1937). 
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sidering a merger with the closed bank on the eve of insolvency. If 
the withdrawal had been prompted by inside information as to the 
condition of the bank, it would probably be held voidable even though 
made in the ordinary course of business. The court did not deem 
the suggestion in the instant case to come within the range of 
“inside” information as to the condition of the bank and held that 
the payment was not a preference. 

A cashier’s check purchased from a bank insured in the Federal 
Deposit Insurance Corporation is within the protection of federal 
deposit insurance when the check was not purchased for the pur- 
pose of transmitting funds. The cashier’s check was treated as simi- 
lar to a certificate of deposit.® 

Riley v. State Bank of De Pere® gives warning to bankers who 
normally rely upon court orders in the disposition of funds tied up 
in garnishment without searching the records in the cause to verify 
jurisdiction of the court. Here an order to the garnishee bank re- 
quiring it to pay over was held void because of failure to obtain 
proper service on the principal defendant. 

The corporate veil of a bank was pierced and it was held liable 
for the obligations of a defunct investment company which had 
the same officers and which was used as an agency of the bank to 
get rid of slow or worthless paper. The paper was sold over the 
bank’s counter by the bank’s officers to its customers and it appeared 
that the officers represented to the plaintiff that the bank was 
behind the security sold. Recovery could be predicated on either 
the ground of estoppel or unjust enrichment.?° 


B. NEGOTIABLE INSTRUMENTS 


The fact that a note is payable at the office of the payee does 
not make the payee an agent of his assignee and as such authorized 
to receive payment. Authority in the payee to receive payment may 
only be implied where the payee has possession of the note except 
where the payee is a trust company. The trust company exception 
is based upon business custom and the normal function of such 
an organization.‘ However, where the instrument is transferred 
without endorsement, negotiability is destroyed and a payment to 
an agent of the payee after such transfer is effective as against the 





* Lerson vy. Reskivg, Commission, 271 N.W. 912 (Wis. 1937). 


*223- Wis. 16, 269 NW. 722 (1936). 
* Lindsley v. Pararers*E&thange Inv. Co., 223 Wis. 565, 271 N.W. 364 (1937). 
“Estate of Boyle, 223 Wis. 39, 269 N.W. 533 (1936). 
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assignee where the maker has no actual notice of the assignment.'* 
The principles announced appear to be consistent with the prior hold- 
ings of our court. 

Under Section 330.47 payment by one joint maker of a negotiable 
instrument does not toll the statute of limitations as to another maker 
unless the latter consents to or acquiesces in such payment."® 

That cancellation or reformation of a negotiable instrument re- 
quires proof of a high order and that these equitable remedies will 
not be granted as a matter of course are illustrated by Estate of 
Flierl'* and Kegel v. McCormack.® The former case was a pro- 
ceding in a county court by the maker of a note to strike the 
instrument from the inventory of an estate on the ground that it 
was given to the testatrix without a consideration. The court treated 
the proceeding as an equivalent to an equitable action to cancel the 
note and because the maker failed to impeach the instrument by clear, 
convincing, and satisfactory evidence the application was denied. 
In the latter case the defendants, officers of a corporation, neglected 
to place the name of the corporation above their signatures as officers 
on a promissory note. Only their official titles appeared after their 
signatures. However, the name of the corporation appeared in a 
real estate mortgage which accompanied the note. The court held 
that under Section 116.23** the defendant officers could not, without 
reforming the note, assert that it was the corporation’s obligation 
and not their own personal obligation. It appears that there is a split 
of authority on the question, some courts holding such negotiable 
instrument to be ambiguous and admitting evidence to show the true 
intention in a controversy between the original parties. In the instant 
rase the court denied reformation on equitable grounds and because 
of the abserce of the corporate principal as a party to the cause. 

Under Section 270.69 judgment by confession can be entered only 
on a “note or bond”. An instrument evidencing a conditional sale 
and authorizing judgment by confession was held outside the scope of 
the statute even though it was signed by the purchaser alone.’* The 
decision follows prior Wisconsin cases.’® 





™ Rosecky v. Tomaszewski, 274 N.W. 259 (Wis. 1937). 

* Accola v. Giese, 223 Wis. 431, 271 N.W. 19 (1937). 

274 N.W. 422 (Wis. 1937). 

*272 N.W. 650 (Wis. 1937). 

*N. I. L., $20. 
‘eens Wisconsin Sales Corporation v. McDougal, 223 Wis. 485, 271 N.W. 25 

* United Finance Corporation v. Peterson, 208 Wis. 104, 241 N.W. 337 
ow Shawano Finance Corporation v. Julius, 214 Wis. 637, 254 N.W. 355 
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Section 117.37 (5) discharging a note when it comes into the 
possession of a principal debtor at or after maturity does not defeat 
the debtor’s right to subrogation if he is otherwise entitled thereto 
by reason of his having discharged more than his equitable share of 
the debt.2® This construction of the Negotiable Instrument Act 
is consistent with prior decisions of our court. However, it will 
be noted that in the instant case the court looks more favorably upon 
the right of subrogation than it did in First Wisconsin National Bank 
v. Strelitz.™ 


III 
BUSINESS ASSOCIATIONS 
Matcotm K. Wuyte 
A. Domestic CorPorATIONS 


The cases decided with respect to domestic corporations were 
not of unusual importance. In Lindsley v. Farmers Exchange Inv. 
Co. the court reaffirmed a rule announced in West Park Realty Co. 
v. Porth,? that where a corporation has failed to file its annual re- 


port as is required by Section 180.08 (2) the corporation does not 
forfeit its corporate rights and benefits ipso facto, but such failure 
merely creates a situation where a forfeiture can thereafter be en- 
forced in a proper action brought by the attorney general or by any 
private party in the name of the state under the provisions of Sec- 
tion 286.36. The result is rather surprising in view of the categorical 
language of the statute which reads: 


“In case said report is not filed by the following January, the 
corporate rights and privileges granted to such corporation shall 
be declared forfeited by the secretary of state, and he shall enter 
such forfeiture on the records of his department.” 

The reasoning of the court which arrives at the conclusion that the 
charter is not in fact ipso facto forfeited as the statute seems to 
imply, is based on subsection six of the statute relating to rescission 
of the forfeiture on the payment of the penalty and the presentation 
of an affidavit. The case is illustrative of the effort that a court will 





“Hare v. Reddy, 222 Wis. 508, 269 N.W. 295 (1936). 

* Moeller v. Jagerson Fuel Co., 203 Wis. 453, 233 N.W. 633 (1931); State 
Bank of La Crosse v. Michel, 152 Wis. 88, 139 N.W. 748, 139 N.W. 1131 (1913). 

™ 220 Wis. 443, 264 N.W. 649 (1936). 

*223 Wis. 565, 271 N.W. 364 (1937). 

*192 Wis. 307, 212 N.W. 651 (1927). 
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make to construe statutory language so as not to work a forfeiture of 
property rights if there is any conceivable way of so doing. 

In Wisconsin Town Mut. Reinsurance Co. v. Calumet County 
Mut. Fire Ins. Co.® the court held that where a matter had been 
delegated to a committee of directors under circumstances where a 
majority of the committee was sufficient for action, and where notice 
of meetings had been given, and a fair course of conduct had been 
pursued, the acts would bind both the committee and the corporation. 
It is possible that the case might be considered as something of a 
wedge for boards of directors to establish executive committees to 
execute certain powers and functions of the board between its 
meetings. 

In Bank of Verona v. Stewart* the court expressly overrules the 
doctrine of Kaestner v. Kuechle® which had held that a corporation 
was not completely organized until 50% ot the stock had been sub- 
scribed and 20% paid in, and which had also held that a creditor 
was estopped from suing stockholders individually upon their statu- 
tory liability on transactions had with the corporation before 20% 
was paid in or 50% subscribed. It would seem that the court was 
entirely correct in reversing the Kaestner case as the statutes very 
definitely seem to give the corporation life on the recording of the 
articles of incorporation with the Register of Deeds rather than 
on completion of the stock subscriptions, and on the second point 
it certainly. would seem that if creditors are to be estopped to pur- 
sue the stockholders of defectively organized corporations by having 
dealt with the corporation as such, Section 108.06 (4), imposing 
personal liability on the subscribers of stock, would become meaning- 
less. 

The case of Weco Products Company v. Reed Drug Company® 
deserves to be mentioned, although not clearly in the field of techni- 
cal corporation law, for the reason that it sustains the constitution- 
ality of the Wisconsin Fair Trade Act which was enacted as Chap- 
ter 52 of the Laws of 1935, Sections. 133.25 to 133.27. This statute 
legalizes price fixing by agreement between the wholesaler and re- 
tailer. 





*271 N.W. 51 (Wis. 1937). 

*223 Wis. 577, 270 N.W. 534 (1936). 
*194 Wis. 72, 216 N.W. 141 (1927). 
*274 N.W. 426 (Wis. 1937). 
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B. Fore1icGN CorPoraTIONS 


Our court has had the usual number of decisions in which the 
* rather immoral defense that the plaintiff foreign corporation had 
not been licensed in Wisconsin was raised. In Muldowney v. McCoy 
Hotel Co." an assignee of a chattel mortgage who purchased the 
same outside of Wisconsin was permitted to enforce the obligation 
in Wisconsin courts. A foreign successor trustee under a real estate 
trust mortgage who had not filed the statement required under Sec- 
tion 226.02 (2) of the Wisconsin statutes, but whose predecessor 
had, was held authorized to bring a foreclosure action.® 

A case where the defendant was able to escape his contract obli- 
gation by using the shield of the statute was Florida Realty Finance 
& Security Co. v. Chris. Schroeder & Sons Co.® The court found 
that an agreement given by Chris. Schroeder & Sons in selling bonds 
to a foreign corporation (the sale apparently taking place in Milwau- 
kee) to repurchase the bonds on demand involved a transaction 
concerning property owned in Wisconsin, and hence was under 
the ban of the statute. The court expressly declined to countenance 
the suggestion that Wisconsin might well follow the majority doc- 
trine that a single, isolated or casual act or transaction of a foreign 
corporation, not evidencing a purpose to carry on its ordinary busi- 
ness in the state, is not within the operation of regulative laws re- 
lating to the transaction of business by a foreign corporation within 
the state.1° If the Wisconsin corporation statute is redrafted it is 
hoped that the language of the foreign corporation statute will be 
so modified that our court hereafter may follow the isolated transac- 
tion doctrine and thereby put a lesser premium on contract repudi- 
ation by its citizens, and inflict a lesser injury upon innocent and 
conscientious people dealing with them. 

The case of Morris v. Sampsel™ involves an interpretation of the 
Delaware statute under which the personal liability of defendant di- 
rectors for dividends paid out of capital was sought to be enforced. 
The court held that the right had to be enforced for an insolvent 
corporation by creditors’ action and not by a trustee in bankruptcy. 
Both the majority opinion written by Justice Fritz and the minority 





7223 Wis. 62, 269 N.W. 655 (1936). 

* American Nat. Bank & Trust Co. of Chicago v. Edith Rockefeller Mc- 
Cormick Trust, 223 Wis. 590, 270 N.W. 345 (1936). 

°272 N.W. 38 (Wis. 1937). 

17 Fletcher, Cyc. of Corporations (rev. ed. 1933) §8469. 

™ 272 N.W. 53 (Wis. 1937). 
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opinion written by Justice Fowler are such excellent examples of 
legal reasoning as to encourage the belief that our present court is 
well sustaining its traditions for ability and industry. 


C. PARTNERSHIPS 


In Blumer Brewing Corporation v. Mayer’ the court decided that 
under the Uniform Partnership Act a partnership in fact existed 
between the estate of the deceased partner and the surviving partner 
under circumstances where the heir of the surviving partner had 
permitted the partnership business to continue. The announced doc- 
trine not only seems entirely sound and consistent with the language 
of the Uniform Partnership Act, but should do much to eliminate the 
confusion which arises between various sets of partnership creditors 
where a partnership business has continued after the death of one 
partner. 

The case of York v. Industrial Commission™ is most unusual. 
The silicosis compensation rates had risen so high that a monu- 
ment concern discontinued employing monument workers. A solu- 
tion was arrived at whereby four erstwhile employees formed a part- 
nership which rented the plant, bought the raw material from and 
sold the finished product to the company. The majority of the 
court held that the partnership agreement was real, that it was 
made in good faith and could not be disregarded. Justice Fairchild in 
a strong dissenting opinion, Justice Martin concurring, pointed out 
that the partnership agreement and the contract with the company 
were so worked out that the earnings of each partner were sub- 
stantially identical to the wages theretofore received. The dissenting 
judges felt that the whole transaction was a shadow and a sham. 
The question is not unlike that which arises in tax cases where tran- 
sactions are carried out in exact accord with statutory provisions but 
are entered into for the sole purpose of avoiding income taxation. 
The court is then likewise confronted with the question whether the 
transaction constitutes an avoidance or an evasion. Which it is must 
be determined by what seems to the court to be the degree of arti- 
ficiality employed in the plan to avoid the burden, whether it be of 
taxation or of some other nature. 





2223 Wis. 540, 269 N.W. 693 (1936). 
* 223 Wis. 140, 269 N.W. 726 (1936). See Comment (1937) 12 Wis. L. Rev. 
219 for a criticism of this case. 
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D. Co-OPERATIVES 


In Wesemann v. Watertown Milk Co-operative Association™ 
the court held that a farmer who had joined a co-operative could sell 
his farm to his wife and his cattle to his son and the son would 
not be bound to deliver milk to the co-operative if the transaction 
was found to be real and in good faith. The opinion contains a note 
of apology for deciding the case against the co-operative, pointing out 
that the court had decided all previous major cases involving co- 
operatives in their favor. 

The case of Neillsville Shipping Ass'n. v. Lastofka® demonstrates 
what a favored child of the law a co-operative can be. The co-oper- 
ative agreement with the farmer was improperly recorded and hence 
did not give constructive notice. The court, however, held that when 
the defendant was told by the farmer that his membership in the 
association had terminated, the defendant was thereby put on actual 
notice that the farmer had once been a member of the association, 
and if defendant had then begun to investigate he would have dis- 
covered that the membership had not in fact terminated. The lower 
court’s finding in favor of the defendant, which necessarily implied 
that defendant had in good faith believed that the membership had 
terminated, was brushed aside. The court seemed to take it as a 
matter of common knowledge that a statement by a farmer that he 
no longer belongs to a co-operative should be treated with the same 
skepticism as an assertion by a Southern Senator that he no longer 
belongs to the Ku Klux Klan. 

It is a remarkable rule that a statement by an informant that 
he no longer is a member of an association must operate as a matter 
of law to put his auditor on actual notice that the informant may 
still be a member and that the auditor is lacking in diligence as a 
matter of law if he does not doubt his informant to the point of mak- 
ing sufficient investigation to prove his informant to be a falsifier. 
The cases cited in the opinion do not compel any such result. 


IV. 
CONTRACTS AND QUASI CONTRACTS 
EpwiIn ConrAD 


Quasi Contracts. Following the rule of the Restatement of Resti- 
tution and Unjust Enrichment our court held that where A by mis- 





#222 Wis. 475, 269 N.W. 246 (1936). 
“274 N.W. 280 (Wis. 1937). 
*(Tent. Draft No. 1, 1935) §38. 
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take pays taxes on Blackacre, owned by B, when as a matter of fact 
he really intended to pay them on Whiteacre, on which he has a 
mortgage and which is also owned by B, A, on the theory of unjust 
enrichment, may assert a tax lien on Blackacre as against B.? In the 
opinion of the court A cannot be considered a volunteer for the 
reason that he believed that he was discharging his own duty. It is 
suggested that A is really a volunteer, but that the court should dis- 
regard this as immaterial, and decide such a case only on principles 
of unjust enrichment.® 

Where a building contractor has not substantially performed his 
end of the agreement he may not recover on a quantum meruit basis 
for work and materials, unless there has been a voluntary acceptance 
of his work by the other party. This was early established in our 
jurisprudence‘ and reiterated in Nees v. Weaver, in which the court 
arrived at the conclusion that the owner did not accept the roof con- 
structed for the reason that there was no opportunity to return or 
tender back the same. 

Quasi contracts are obligations created by law and are to be 
distinguished from implied contracts. If goods or services are ac- 
cepted by a municipality under a contract made only by the mayor, 
the person rendering the services may recover on quasi contract, pro- 
vided the city is not prohibited in the first place from making such a 
contract.” 


Offer and Acceptance. After many preliminary statements of 
intention, testator executed a will leaving all of his property to S if 
she had taken care of him up to his death. The instrument was in- 
effective as a will, but the court considered the will as an offer which 
was accepted by S§ through performance while having full knowledge 
of the will.® 

A makes an offer to B. For eight months it is not accepted. Then 
A, with B’s approval, commences work on the job which was men- 
tioned in the offer. A does not tell B that he has withdrawn his offer 
and he knows that B has materially changed her plans as to the 
work to be done. The issue presented is whether the work was done 





*Central Wisconsin Trust Co. v. Swenson, 222 Wis. 331, 267 N.W. 307 
(1936). 

*For an elaborate collection of similar cases see Notes (1929) 61 A.L.R. 
587, (1930) 64 A.L.R. 9, (1934) 91 AL.R.. 389. 

‘Fischer v. Schumacher, 207 Wis. 10, 238 N.W. 801 (1932). 

*222 Wis. 492, 269 N.W. 266 (1936). 

* Restatement, Contracts (1932) §5, Comment a. 
*Shulse v. Mayville, 223 Wis. 624, 271 N.W. 643 (1937). 
*Estate of Lube, 274 N.W. 276 (Wis. 1937). 
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under the contract, A contending that it was not and B contending 
that it was. The court held that: 
“. . . the plaintiff’s [A’s] proposal was accepted by the defen- 


dant [B] when, pursuant to his request as to when he might go 
ahead with the work, she authorized him to go ahead.” 


It is not necessary for B to formally accept A’s proposal, either orally 
or in writing.® 

The fact that corporation A had been instrumental in organizing 
corporation B, a mutual reinsurance group, and had appointed a com- 
mittee to investigate membership, and the further fact that the sec- 
retary of the former signed an application was sufficient evidence to 
indicate acceptance of membership in B.?° 


Consideration. During these terms the court followed its old 
rule! that a promise, made after an adjudication in bankruptcy, but 
before discharge, to pay a creditor a specific debt is supported by 
sufficient consideration.!* 

The relinquishment by one party of a right to manufacture and 
sell a patented device is sufficient consideration to support a promise 
to pay royalties, even though the device is still to be perfected.’* 

Employment Contracts. Our court again decreed that a hiring at 
a specified amount per annum is an indefinite hiring and may be 
terminated at the will of either party.’* It refused to adopt the 
Restatement of Agency rule that if the employee has made an 
important change in his general relations in order to accept the 
position then a contract results for the unit of time stated in the 
salary arrangement. The principal decision seems quite harsh. Per- 
haps justice will be better served by adopting the English rule that a 
contract of employment for so much per annum is one for a year.1® 

Mutuality. In the law of contracts it is essential that the minds 
of both parties shall consentiently meet upon the major propositions 





*Hammersberg v. Nelson, 272 N.W. 366 (Wis. 1937). See Restatement, 
Contracts (1932) $29. 

* Wisconsin Town Mut. Reinsurance Co. v. Calumet County Mut. Fire 
Insurance Co., 271 N.W. 51 (Wis. 1937). 

" Hill v. Trainer, 49 Wis. 537, 5 N.W. 926 (1880). 

“France v. Sullivan, 223 Wis. 477, 271 N.W. 42 (1937). The case represents 
the general rule. 6 R.C.L. 669; 13 C.J. 364; (1922) 17 A.L.R. 1334; (1932) 
79 A.L.R. 1346. 

* Derfus v. Stoelting Brothers Company, 223 Wis. 205, 270 N.W. 40 (1936). 

“Saylor v. Marshall & Ilslev Bank. 272 N.W. 369 (Wis. 1937). 

“ Restatement, Agency (1933) $442, Comment b. 

“See Note (1921) 11 A.L.R. 469 for statement of English and American rules. 
Wisconsin seems to follow the majority view. 
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constituting the contract. Hence, when A orally requested of B a 
full coverage policy on his truck for full liability and B stated that 
A was covered from that time on, an oral contract of insurance was 
in force; B could not then deliver to A a policy containing a condi- 
tion that coverage did not extend to A when any injuries were sus- 
tained by any passengers in the truck.!" 


Performance. In building contracts a literal and strict perform- 
ance is not necessary so long as there is a substantial compliance in 
good faith.1* This has always been the rule in Wisconsin’ and else- 
where.”° Building contracts offer an exception to the general rule”? 
that performance must be complete before any obligation arises. 


Third Party Beneficiary Contracts. A contract whereby A assigns 
real and personal property to B in consideration of support and 
whereby B is to pay C $1,000 on death of A is a contract for the 
benefit of a third person and cannot be revoked without the consent 
of C.*2 This is clearly the doctrine of Tweedale v. Tweedale.** 
Obviously, where there is a condition precedent to be performed C’s 
rights will not become vested until the performance of that condi- 
tion, but in the principal case the court was unable to discover any 
condition precedent. 


Alteration. The question of material alteration was raised in 
Morley-Murphy Company v. Van Vreede.** An unauthorized in- 
sertion of the figures “280” in an instrument guarantying payment 
“within . . . days” is such a material alteration as will void the in- 
strument. It is a universal rule that changing the time of payment 
is a material alteration. However, the Restatement of Contracts* 
requires the alteration to be made with a fraudulent intent. In this 
State it is sufficient that the alteration is unauthorized and in this 
respect our rule differs from the Restatement.2* The Morley-Murphy 
case”’ further held that although an instrument guaranteed payment 





** Carlson v. Grimsrud, 223 Wis. 561, 270 N.W. 50 (1937). 

* Nees v. Weaver, 222 Wis. 492, 269 N.W. 266 (1936). 

* Manthey v. Stock, 133 Wis. 107, 113 N.W. 443 (1907). 

*9 C.J. 739. 

*™ Widman v. Gay, 104 Wis. 277, 80 N.W. 450 (1899). 

™ Menge v. Radtke, 222 Wis. 594, 269 N.W. 313 (1936). 

7116 Wis. 517, 93 N.W. 440 (1903). 

*223 Wis. 1, 269 N.W. 664 (1936). 

* (1932) §434. 

“Farmers & Merchants State Bank v. Huss, 182 Wis. 658, 197 N.W. 177 
(1924) ; Matteson v. Ellsworth, 33 Wis. 488 (1873). 

223 Wis. 1, 269 N.W. 664 (1936). 
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of two different obligations, say A and B, so as to make the guarantee 
separable, the material alteration as to obligation A voided the en- 
tire instrument.”* 


Rescission. Where B accepts A’s car as a “trade in” on the pur- 
chase of another car by A, and B subsequently repudiates the con- 
tract A cannot recover for breach of contract when he retakes pos- 
session of his car and exercises dominion over it in the face of a 
threat by B that he will charge storage unless the car is removed. 
A’s conduct amounts to a rescission of the contract on his part.”® 


Statute of Frauds. A was in possession of Blackacre as a tenant. 
Subsequently the owner agreed to give Blackacre to A on condition 
that A stay on the farm and make improvements thereon. The court 
was of the opinion that A’s continuing possession and making valuable 
improvements made the possession referable to the oral contract, 
and thus took the contract out of the Statute of Frauds.*° 

An instrument ineffective as a will, signed by the testator, was 
held to be an offer and a sufficient compliance with the Statute of 
Frauds as being a memorandum in writing signed by the person to 
be charged.** 

A mere inspection by the purchaser of a lot of lumber and his 
acceptance thereof was held not to take an oral contract of sale out 
of the Statute of Frauds®? for the reason that there was no actual 
receipt of the lumber as required by the statute.3* The evidence failed 
to reveal any exercise of dominion over the lumber by the purchaser. 


Statute of Limitations. A, the maker, and B, C, and D, accomoda- 
tion makers, executed a promissory note. In Accola v. Giese** the 
payment of interest by A, in view of Section 330.47,5 did not toll 
the Statute of Limitations as to B, C, and D, unless they acquiesced 
or consented to such payment. The statute changed the common 





*2 C.J. 1179 seems to sustain this view. Contra: J. R. Watkins Co. v. 
Denbeigh, 135 Wash. 488, 238 Pac. 13 (1925). 

* Reader v. Frank H. Applegate, Inc., 271 N.W. 839 (Wis. 1937). 

* Estate of Cullen, 272 N.W. 363 (Wis. 1937). 

™ Estate of Lube, 274 N.W. 276 (Wis. 1937). 

™ Wis. Stat. (1935) $121.04. 

* Mellen Produce Co. v. Fink, 273 N.W. 538 (Wis. 1937). 

“223 Wis. 431, 271 N.W. 19 (1937). 

“Tf there are two or more joint contractors ...no one of them shall 
lose the benefit of the provisions of the statute of limitations, so as to be charge- 
able by reason only of any payment made by any other or others of them.” Wis. 
Stat. (1935). 
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law rule.*® The agreement of A, B, C, and D, at the time of the exe- 
cution of the note that A was to pay the interest did not amount 
to an acquiescence. However, B, the wife of A, was deemed to have 
consented to said payment because she executed with her husband 
another note to pay interest due on the original note, and because the 
income from the farm operated by both was used to pay said in- 
terest. : 


Legality. A contract in violation of the Blue Sky Law*" is not 
void, but merely voidable at the election of the buyer of the se- 
curities.** 


Liquidated Damages. A contract which liquidates damages in 
case of default will not be looked into to see whether or not the 
damages are adequate.*® This view follows the holding in Grant 
Marble Company v. Marshall & Ilsley Bank. 


Custom. A general custom establishing that the function of 
certain types of brokers was to bring the buyer and the seller to- 
gether was considered to be part of the contract of agency, and in 
the absence of other terms or other general customs the seller could 
not recover against the broker on the theory that the broker had other 
functions.*? 


Misrepresentations. A statement by the inventor that he would 
perfect a machine was not a misrepresentation where all parties con- 
cerned knew of the existing conditions.‘ 


Champerty and Maintenance. In the case of In re Norcor Mfg. 
Co.* A had assigned all of his rights in a royalty contract to the 
B corporation. The B corporation sued C to recover on said royalty 
contract. C alleged that the B corporation and A had a maintenance 
contract whereby the corporation was to pay the cost of suit. A 
then rescinded the alleged maintenance contract, and tendered to 
the corporation the money advanced by it for suit. The corporation 





“Kline v. Fritsch, 213 Wis. 51, 250 N.W. 837 (1933). This seems to be the 
general rule as stated in 37 C.J. 1163. 
" Wis. Stat. (1935) c. 189. 
“Estate of Leedom, 273 N.W. 471 (Wis. 1937). 
. pe ag v. United States Fidelity & Guaranty Co., 222 Wis. 410, 268 N.W. 
127 (1936). 
“166 Wis. 547, 165 N.W. 14 (1918). 
— Canning Co. v. Sergeant & Nicholoy, 223 Wis. 8, 269 N.W. 697 
1936 . 
“ Derfus v. Stoelting Brothers Co., 223 Wis. 205, 270 N.W. 40 (1936). 
“223 Wis. 463, 271 N.W. 2 (1937). 
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re-assigned all rights on the royalty contract to A. On the basis 
of Blixt v. Janowiak* the court allowed the rescission without dis- 
missing the action. 

Contracts Concerning Estates. A contract among the heirs as to 
the division of the property of an intestate is valid and will be en- 
forced by the probate court, which may assign the estate in accordance 
with said contract.*° However, the probate court of Wisconsin has no 
jurisdiction to assign testate property in accordance with a contract 
entered into between the legatees; it must do so in accordance with 
the terms of the will.“ To do otherwise in the case of testate prop- 
erty would defeat the intention of the testator. This same reason 
does not prevail as to intestate property. 

A husband and wife had stated to their friends that their property 
would go to their daughters in consideration of care by the daugh- 
ters. The husband made a will leaving all of his property to the 
daughters. At the time, the wife was asked whether she had any 
property and she answered in the negative. As a matter of fact 
she and her husband owned considerable property in joint tenancy, 
so that when the husband died she received all said property. The 
court stated that the wife did not agree to give her separate estate 
to the daughters because at the time the promises above mentioned 
were made she had no separate property, or at least thought she had 
none.*? The reasoning is not altogether convincing. It is difficult to 
conceive under the facts presented why the wife’s separate estate was 
not included in her promises. 

The mere fact that a man and his wife join in the making of 
a will in which in separate provisions each conveys his or her property 
to the survivor, remainder to the same beneficiaries, does not make 
the will a contract. As a consequence a creditor was not allowed to 
claim that a provision in such will to pay the debts of the joint 
testators was contractual in its character when the wife revoked the 
will.“ 

The words, “if you stay on here and make improvements and 
work the farm and if anything happens to me the farm is yours” and 
performance accordingly created a sufficient oral contract.*® 





“177 Wis. 175, 188 N.W. 89 (1922). 

“Estate of Richardson, 271 N.W. 56 (Wis. 1937). 
“Will of Stanley, 223 Wis. 345, 269 N.W. 550 (1937). 
“ Miller v. Bell’s Estate, 273 N.W. 67 (Wis. 1937). 
“Will of Sechler, 272 N.W. 854 (Wis. 1937). 

“ Estate of Cullen, 272 N.W. 363 (Wis. 1937). 
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Parol Evidence Rule. Milwaukee County v. Badger Chair & 
Furniture Company” follows the rule that where the terms of the 
contract are ambiguous parol evidence is admissible in explanation. 
By the terms of the contract for manufacturing chairs the county 
was to furnish labor and lumber ; the company was to furnish leather, 
cane, tow, springs, and other materials. The contract was deemed to 
be ambiguous as to whether or not the company was obligated to 
furnish varnish and other finishing materials. Furthermore, the court 
reasoned that when the municipality was acting in a proprietary 
capacity, its contracts were subject to the same rules as private con- 
tracts.5! 


Co-operative Contracts. Although our court has looked with favor 
upon contracts of co-operatives, if the milk contract in question pro- 
hibits only the sale of milk and not the sale of cows, a bona fide pur- 
chaser of said cows will not be enjoined from selling his milk.5? 


Constitutional Questions. The discussion of Cleary v. Brokaw* 
should be relegated to the field of constitutional law. However, in 
passing, it is sufficient to say that our court can see no impairment of 
contract obligations in a situation where a bank stockholder is assessed 
on his stock when the banking authorities have approved a stabiliza- 
tion agreement. At the time the stockholder acquired his stock an 
assessment could only be made when the commissioner actually took 
possession of the assets of the bank.™ 

By virtue of the Fair Trade Act®® another constitutional question 
was raised. In the Weco case the plaintiff, who had entered into a 
fair trade contract with his retail trade in Wisconsin concerning a 
trademarked article, was able to enjoin the defendant from selling 
said article below the stipulated price although the dealer had not 
signed the contract. 





223 Wis. 118, 269 N.W. 659 (1936). 

"In this respect the court adhered to the doctrine of McDonald v. State, 
203 Wis. 649, 235 N.W. 1 (1931). 

™ Wesemann v. Watertown Milk Co-operative Association, 222 Wis. 475, 269 
N.W. 246 (1936). 

*272 N.W. 831 (Wis. 1937). 

“See Wis. Stat. (1933) §§220.07 (20), 221.42. 

* Wis. Stat. (1935) §133.25. 

“Weco Products Co. v. Reed Drug Co., 274 N.W. 426 (Wis. 1937). 
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V 


CRIMINAL LAW 


Extiot N. WALSTEAD 


A. SUBSTANTIVE CRIMINAL Law 


The most significant development of recent months in the field 
of criminal law appears in the case of City of Milwaukee v. Burns' 
which involved the definition of a gambling device. The action was 
brought to recover a penalty for violation of an ordinance of the city 
of Milwaukee which prohibited the possession of any device 


“. . . upon, in, by or through which money is or may be staked 
or hazarded or into which money is or may be played or paid upon 
chance, or upon the result of the action of such . . . device, 
money or other valuable thing is or may be staked, bet, hazarded, 
won or lost.” 


The device in this case was a pinball machine of the ten ball 
variety. The case was tried on the theory that whether the machine 
was a gambling device or not depended on whether the defendant 
had accepted a chip in payment for a glass of beer. The court held: 


“Whether he redeemed the chips which the machine gave out 
either in cash or any form of merchandise is wholly immaterial. 
In the first instance, the person playing the machine had to insert 
a nickel for which he received ten balls. If, upon playing the 
balls, he should n2ppen to win, he received one or more chips 
which could be used to play the machine further in place of the 
nickels, so that in playing the machine, the chip had a value which 
would constitute it a gambling device.” 


As was stated, the case involved the prosecution of a municipal 
ordinance. The importance of the case to the state rests in the fact 
that Section 348.07 is similar to the ordinance in question in that 
it prohibits the keeping of any 

“. . « device, scheme, contrivance or thing of any name or de- 

scription adapted, suitable, devised or designed, or which can or 

shall be used for gambling purposes. . . .” 
In spite of the plain wording of the statute, it had been assumed by 
trial courts and prosecuting attorneys generally that it was neces- 
sary to prove that the chips were redeemable in cash or merchandise. 
The importance of this case in the suppression of the vice of gambling 





* 274 N.W. 273 (Wis. 1937). 
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can hardly be overemphasized. There is good reason to believe that 
the Burns case will thwart the inventive genius of those who would 
comply with the letter but evade the spirit of the laws designed to 
prohibit gambling. 

In State v. Clementi,? which involved the larcency of a slot ma- 
chine, the contention was made that such a machine was a gambling 
device, that the use of it was, therefore, forbidden, that it was contra- 
band, had no value and could not, therefore, be a subject of larcency. 
The court held that the machines did have a value which made them 
a subject of larcency, pointing out that the state was not seeking to 
recover the property or its value, but rather to punish the defendants 
for violating its criminal laws. Although there is some authority the 
other way,® the case follows the general rule.* The case was re- 
manded to the trial court, however, for further proceedings on the 
larcency count for the reason that the trial court did not submit the 
question of value to the jury. Since the degree of the offense depends 
upon the value of the article stolen,® the value should have been de- 
termined by the jury. 

Incidentally, the court reminded the prosecutor that name-calling 
is one of the peccadillos of the profession that should not be in- 
dulged in by district attorneys. 


B. CrimINAL PROCEDURE 


In State v. Kluck® it was claimed that the trial court erred in de- 
nying defendant’s plea in abatement on the ground that he had 
been bound over to the circuit court without sufficient evidence. In 
disposing of this contention the court reiterated the well established 
rule’ 

“., . that in passing upon such a plea, the reviewing court is 
required to ‘Examine the evidence only sufficiently to discover 
whether there was any substantial ground for the exercise of 
judgment by the committing magistrate. It cannot go beyond that 
and weigh the evidence.’ ” 





7272 N.W. 29 (Wis. 1937). 

* People v. Spencer, 54 Cal. App. 54, 201 Pac. 130 (1921). 

“Hoback v. United States, 284 Fed. 529 (1922). 

* Wis. Stat. (1935) §343.17. 

*223 Wis. 381, 269 N.W. 683 (1937). 

* State ex rel. Durner v. Huegin, 110 Wis. 189, 85 N.W. 1046 (1901); Arnold 
v. Schmidt. 155 Wis. 55, 143 N.W. 1055 (1913); Ex parte Kreutzer, 187 Wis. 
463, 204 N.W. 595 (1925); State ex rel. Kropf v. Gilbert, 213 Wis. 196, 251 N.W. 
478 (1933). 
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That such a plea in abatement raises a purely jurisdictional ques- 
tion is seen by the fact that it is customary to bring the matter before 
the reviewing court by a writ of habeas corpus in those cases where 
the defendant is not at liberty under bail.® 

This case is also of interest as noting an exception to the general 
rule that evidence against the accused should be confined to the very 
offense charged, pointing out that where other crimes are so con- 
nected with the one charged that their commission directly tends to 
prove some element of the latter, usually guilty knowledge, or some 
specific intent, proof of such crimes is admissible. 

City of Milwaukee v. Burns, supra, recognizes the general rule 
that an action for violation of a city ordinance is a civil action.? The 
court held, therefore, that the city had a right to call the defendant 
as an adverse witness. 

State v. Henderson is an interesting example of how far the 
court will go to keep from disturbing what appears to it to be a 
proper conviction in spite of errors committed by the trial court. 
The court in its instructions to the jury had stated: 


“The issues here are very simple. It is undisputed that at the 
times alleged each of these young women was pregnant and each 
suffered a miscarriage and the only question is whether in each 
instance the defendant used or employed an instrument or instru- 
ments upon the person of the woman with intent to procure the 


miscarriage.” 

As to one of the women, it was open to the jury to entertain a rea- 
sonable doubt that she ever was pregnant or that she had in fact had 
a miscarriage. The court held the instruction not prejudicially er- 
roneous. 

Krudwig v. Koepke et al. follows the general rule’? and the 
Wisconsin rule’? in stating that the words “aiding and abetting” 
apply only to those who, though not direct perpetrators of a crime, 
are yet present at its commission doing some act to assist the actual 
perpetrator.’ 





* Dreps v. State ex rel. Kaiser, 219 Wis. 279, 262 N.W. 700 (1935). 

* City of Milwaukee v. Johnson, 192 Wis. 585, 213 N.W. 335 (1927). 

274 N.W. 266 (Wis. 1937). 

™ 223 Wis. 244, 270 N.W. 79 (1936). 

1 Wharton. Criminal Law (12th ed. 1932) §257. 

* Vogel v. State, 138 Wis. 315, 119 N.W. 190 (1909). 

“The following cases are of interest as illustrating the looseness of some 
of our legal language. Both cases involved homicides. The opinions were rend2red 
at about the same time and hv the same iustice. Stacy et al. v. Commonwealth, 
221 Ky. 258, 298 S.W. 696 (October 7, 1927): “An aider and abettor is one who 
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Gardner v. State!® holds that where parties to a bastardy action 
enter into a settlement agreement pursuant to Section 166.07, con- 
taining an admission of paternity, defendant could not refute the 
fact so stated in the contract in the absence of timely impeachment 
for duress, coercion, fraud or mistake. 


C. CRIMINAL ADMINISTRATION 


Section 359.12 provides, when any person is convicted of an 
offense punishable only by imprisonment in the state prison and it is 
proved that said person had been before convicted of an offense pun- 
ishable only by imprisonment in the state prison or in the state re- 
formatory by any court of the United States, that he may be punished 
by imprisonment in the state prison not less than the shortest time 
fixed for such offense and not more than twenty-five years. The court 
held that this section applies to a defendant whose previous record 
consisted of a sentence for violation of the National Prohibition Act 
to the Milwaukee House of Correction.‘ The court was of the 
opinion that since an arrangement existed between the United States 
Government and Milwaukee County by which persons convicted in 


the federal courts might be confined in the Milwaukee House of Cor- 
rection instead of a federal prison, persons so sentenced and con- 
fined were within the statute. 


VI. 
EMPLOYMENT 


WILLIAM W. RABINOVITZ 


A. WorKMEN’s COMPENSATION 
(1) Constitutionality 


The case of General Accident Fire & Life Assur. Corp. v. In- 
dustrial Comm. indirectly raised the question of the constitutionality 
of the Workmen’s Compensation Act. The contention of the plain- 





advises, counsels, procures, or encourages another to commit a crime, even though 
he may not be personally present at the time of its commission.” Whitt v. Com- 
monwealth, 221 Ky. 490, 298 S.W. 1101 (October 21, 1927): “To constitute one 
an aider and abettor, he must not only be on the ground, and by his presence aid, 
encourage, or incite the principal to commit the crime, but he must share the 
criminal intent or purpose of the principal.” (Italics supplied). 

*272 N.W. 478 (Wis. 1937). 

*State v. Kluck, 223 Wis. 381, 269 N.W. 683 (1937). 

*223 Wis. 635, 271 N.W. 385 (1937). 
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tiff was that the findings of the commission upon jurisdictional facts 
are not conclusive, and that they may not be made so without tres- 
passing upon the plaintiff’s constitutional rights. The implication of 
the contention was such as to require the court to consider: (1) 
whether the Act provides for any form of review in which the re- 
viewing court either weighs the evidence or gives a trial de novo; 
and (2) whether, if it does not, it violates constitutional requirements 
(a) by denying due process, or (b) by invalidly delegating judicial 
power to the commission. After a thorough discussion, which in par- 
ticular distinguished the case at issue from a case involving workmen’s 
compensation under the Federal Longshoremen’s Act,? the court 
concluded that the Workmen’s Compensation Act does not and need 
not prescribe a form of review that involves a trial de novo or a 
weighing of the evidence by the court where jurisdictional facts are 
involved, that it does provide with respect to jurisdictional facts for 
a review of the same character as that afforded by certiorari, and 
that such a review satisfies the requirements of due process and 
avoids constitutional objections grounded upon the delegation of 
judicial power to a commission. 


(2) Jurisdiction and Powers of the Industrial Commission 


In La Crosse Dredging Co. v. Industrial Comm.’ the court ruled 
that the commission had jurisdiction to award compensation in the 
case of a worker who drowned while being employed by the plaintiff 
and the United States on a dredge which was being used in the 
work of cutting through land and into the Wisconsin shore line of 
the Mississippi River. The Wisconsin Workmen’s Compensation 
Act is not stripped of all possibility of operation simply because of 
the presence of an employment on or near water. 


Chitlik v. Industrial Comm.‘ reaffirms the well established rule 
that the findings of fact by the commission are conclusive and can- 
not be disturbed by the court if there is any credible evidence to 
support them. 





* Crowell v. Benson, 285 US. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1931). 

* 223 Wis. 308, 270 N.W. 62 (1936). 

*272 N.W. 859 (Wis. 1937); General Accident Fire & Life Assur. Corp. v. 
Industrial Comm., 223 Wis. 635, 271 N.W. 385 (1937); Goldsworthy v. Industrial 
Comm. 212 Wis. 544, 250 N.W. 427 (1933); Wausau Lumber Co. v. Industrial 
Comm., 166 Wis. 204, 164 N.W. 836 (1917). 
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In compensation proceedings the well established rule that the 
qualification and credibility of experts is for the determination of 
the commission was again reaffirmed.® 

Hinrichs v. Industrial Comm.’ followed the decision made in 
Lange Canning Co. v. Industrial Comm.," that a temporary award 
of the commission is not an interlocutory judgment of a court, and 
held that the basis used by the commission in computing a temporary 
award is not res judicata as to the basis it may use for the final award. 

The commission is not a court of law and cannot make conclusions 
of law.’ It has no power to allow amendments to an application as 
a court might do,® nor does it have the power to make rules of its 
own in the absence of express statutory authority.!° 


(3) Employer-Employee Relationship 


In York v. Industrial Comm." a partnership formed among the 
employees of a monument company for the express purpose of avoid- 
ing compensation laws was held valid and was not subject to the 
Act on the grounds that the relationship of the partnership to the 
company was that of independent contractor and not of employee. 


Justices Fairchild and Martin, however, very properly dissented : 


“|. . the assumption of risk by the workman is so definitely 
inconsistent with the philosophy of workman’s compensation lia- 
bility that unless a thoroughly genuine independent contractor re- 
lationship is shown to exist, all matters should be resolved against 
such a claim as is here made.” 

In Employers Mut. Liability Ins. Co. v. Industrial Comm. a 
lumber company lent money to a farmer conducting logging oper- 
ations, bought the logs, paid his employees, receiving a credit there- 
for on the price of the logs, but in no other way controlled the farmer 
in the performance of his business. It was held that the company 
was not liable for compensation to an employee of the farmer be- 





* General Acc. F. & L. Assur. Corp. v. Industrial Comm., 223 Wis. 635, 271 
N.W. 385 (1937); Wis. Granite Co. v. Industrial Comm., et al., 214 Wis. 328, 
252 N.W. 155 (1934) ; Hill’s Dry Goods Co. v. Industrial Comm., 217 Wis. 76, 258 
N.W. 336 (1935). 

*273 N.W. 545 (Wis. 1937). 

*183 Wis. 583, 197 N.W. 722 (1924). 

*Montreal Mining Co. v. Industrial Comm., 272 N.W. 828 (Wis. 1937). 

* Sentinel News Co. v. Industrial Comm., 271 N.W. 413 (Wis. 1937). 

* Montreal Mining Co. v. Industrial Comm., 272 N.W. 828 (Wis. 1937). 

* 223 Wis. 140, 269 N.W. 726 (1936). See Comment (1937) 12 Wis. L. Rev. 


223 Wis. 140, 161, 269 N.W. 726, 735 (1936). 
* 272 N.W. 481 (Wis. 1937). 
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cause its relation to the farmer was that of buyer and seller, and not 
that of employer and employee within the meaning of Section 102.06. 

Similarly, in Chithk v. Industrial Comm.'* compensation was de- 
nied to a worker in a fruit and grocery store who owned his truck and 
whose cigarette and food dealer’s license, telephone, and truck 
license were all listed in his own name, indicating that he was in busi- 
ness for himself and was not an employee of his brother who oper- 
ated a similar store. 

The court interpreted Section 102.06 which provides that an 
employer shall be liable for compensation to an employee of a “con- 
tractor” under the employer if the contractor is not subject to the 
Workmen’s Compensation Act. It was held that a contractor within 
the meaning of the statute is one who undertakes to “do some part 
of the work ordinarily done by the principal by whom he is em- 
ployed”.*® 

In Montreal Mining Co. v. Industrial Comm." the court held that 
where both employer and employee knew that the employee who was 
30% disabled because of an injury to his spine in mine cave-in could 
never resume the work at which he was engaged, the employer-em- 
ployee relationship terminated ipso facto. The employee was barred 
recovery for occupational disease on the grounds that he suffered 
medical disability and not actual physical disability prior to the 
termination of the employer-employee relationship. 

In Milwaukee News Co. v. Industrial Comm." a helper of an 
employee of the newspaper company who was injured while riding 
in the employee’s truck was held entitled to compensation as an em- 
ployee of the newspaper company under Section 102.07 (4). 

An acting Work Secretary for Sauk County, killed on the way to 
discuss work relief projects, was held to be an employee of the 
county, since the county had definitely adopted the relief program." 

In Marathon County v. Industrial Comm.,!® however, the county 
was not held liable for the death of a relief worker on the grounds 
that the county board itself did not authorize the work and a subse- 
quent board resolution did not operate retroactively. 





#272 N.W. 859 (Wis. 1937). 

* Wells Coal & Dock Co. v. Industrial Comm., 272 N.W. 480 (Wis. 1937). 
* 272 N.W. 828 (Wis. 1937). 

™ 271 N.W. 78 (Wis. 1937). 

“Sauk County v. Industrial Comm., 273 N.W. 515 (Wis. 1937). 

* 272 N.W. 374 (Wis. 1937). 
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(4) Arising Out of Employment 


Car & Gen. Ins. Corp. v. Industrial Comm.” reaffirmed the long 
established rule that if an employer contracts with an employee to 
supply a vehicle as one of the inducements to employment, opera- 
tion of the vehicle is part of the employer’s work. Hence the em- 
ployee, injured while transporting films in the employer’s vehicle, was 
held to be injured while performing services growing out of and 
incidental to his employment. 

Continental Baking Co. v. Industrial Comm." follows earlier 
decisions” holding that where an employee who is on an employer’s 
trip incidentally does some other act which delays his departure the 
emloyee is not barred from recovery. 

In Schmitt v. Industrial Comm. an aged employee who had to 
stand most of the day while repairing toys and who developed trophic 
ulcers of both feet, diabetes, etc. was held not to be suffering from an 
occupational disease or from an accidental injury; the fact that he 
had to stand on his feet all day not being a sufficiently material fac- 
tor to be considered as a proximate cause of the condition. 


(5) Computation of Awards 


Struck & Irwin Fuel Co. v. Industrial Comm.™ follows the rule 
established earlier®® that awards of compensation computed on a 
wage basis that was in excess of actual average earning capacity at 
time of injury are excessive, unreasonable and invalid. It was there 
held that where there is no statutory provision prescribing a definite 
method for determining the average weekly earnings the determin- 
ation must be based on actual earnings during a preceding period 
which is sufficiently long to include the usual seasonal fluctuations in 
hours of employment and wage rates. 

In Milwaukee News Co. v. Industrial Comm.” a fifteen-year-old 
minor who was permitted to work illegally without a written permit 
was held entitled to the payment of double the amount of compen- 





” 272 N.W. 351 (Wis. 1937). 

™ 222 Wis. 432, 267 N.W. 540 (1936). 

™ Racine County v. Industrial Comm., 210 Wis. 315, 246 N.W. 303 (1933); 
Barragar v. Industrial Comm., 205 Wis. 550, 238 N.W. 368 (1931) ; Schmiedeke v. 
Four Wheel Drive Auto Co., 192 Wis. 574, 213 N.W. 292 (1927). 

*272 N.W. 486 (Wis. 1937). 

* 222 Wis. 613, 269 N.W. 319 (1936). 

*Glancy Malleable Iron Co. v. Industrial Comm., 216 Wis. 615, 258 N.W. 
445 (1935); Hammann v. Industrial Comm., 216 Wis. 572, 257 N.W. 612 (1935); 
Allis-Chalmers Mfg. Co. v. Industrial Comm., 215 Wis. 616, 255 N.W. 887 (1934). 

271 N.W. 78 (Wis. 1937). 
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sation under Section 102.60 (1), and actual knowledge of lack of 
permit was held not essential. 

Consumers Coal & Fuel Co. v. Industrial Comm.” involved ques- 
tions as to the correct basis to be used in computing an award for 
“major partial disabilities” when accompanied by “minor permanent 
partial disabilities”. The court ordered that the schedule for multiple 
“major permanent partial disabilities” be applied, the “minor” in- 
juries being considered as “major” ones to satisfy intent of the Act 
for an increased allowance in all cases of multiple injuries. 


(6) Procedure 


Schneider Fuel & Supply Co. v. Industrial Comm.” held that an 
action to review an order of the commission for a further hearing, 
where the hearing had not as yet been had and no definite award 
made, cannot be brought until the further hearing was held and an 
order or an award was made. The word “order” or “award” in Sec- 
tion 102.23 was interpreted by the court to mean an order which 
denies or awards compensation and not any order which the com- 
mission may make during the pendency of its proceedings.?® Fail- 
ure of the Industrial Commission, upon review of its former find- 
ing, to point out specific grounds of mistake when striking out the 
finding that employer of claimant was an independent contractor and 
substituting the finding that he was in fact an employee himself was 
held not error, since the nature of the commission’s mistake was 
obvious.*° 

Wacho Mfg. Co. v. Industrial Comm.** construed Section 102.18 
(4) to mean that the commission may, upon the ground of mistake 
or newly discovered evidence, set aside, modify or reverse an order 
of a commissioner or examiner within twenty days after the ex- 
aminer’s order and not twenty days after the order has in legal 
contemplation become the order of the commission. It emphasized the 
fact that subsection (4) does not create a new or added period of limi- 
tation, but rather that the commission’s right to petition for a review 





* 271 N.W. 641 (Wis. 1937). 

* 272 N.W. 25 (Wis. 1937). 

*“To construe those words as including or covering every order made by 
the commission or an examiner in compensation proceedings would doubtless re- 
sult in the bringing of numerous actions to review orders to the serious detriment 
of those seeking compensation, and in contravention of the spirit of the Compen- 
sation Act, the purpose of which is to give prompt relief to injured employees who 
are entitled to compensation.” Id. at 26. 

* 271 N.W. 78 (Wis. 1937). 

™ 223 Wis. 312, 270 N.W. 63 (1936). 
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upon its own motion exists only for twenty days after the date of 
the examiner’s order. 

Where petition to review was filed by the applicant and the com- 
mission set aside the examiners’ order within the ten day period 
provided for in Section 102.18(3), the court held that the setting 
aside of the examiners’ order restores the status, and the matter 
is as completely open before the commission as though it never had 
been brought before the examiners at all.82 The interpretation of 
subsection (4) of Section 102.18 in the Wacho Mfg. Co. case** was 
held not to affect a proceeding on petition of applicant to review an 
order,** since such a proceeding falls within subsection (3) as dis- 
tinguished from a proceeding where the commission acts on its own 
motion which falls under subsection (4). 

Milwaukee County v. Industrial Comm.*® further clarified the 
opinions rendered in Wacho Mfg. Co. v. Industrial Comm. and Gen- 
eral Acc. F. & L. Assur. Corp. v. Industrial Comm.** on the con- 
struction of subsections (3) and (4) of Section 102.18. It held that 
subsection (3) of the statute merely requires that some definite 
action be taken within ten days, but gives complete discretion to the 
commission as to the form of the action, that subsection (4) of the 


statute puts no limitations upon the powers of a commission to dis- 
pose of a petition for review, such powers being prescribed in sub- 
section (3) and not subsection (4), and that where the commission 
disposes of the petition to review and makes an award any subse- 
quent order affecting this award is, of course, based upon subsec- 
tion (4). 


(7) Statute of Limitations 


In Sentinel News Co. v. Industrial Comm.** it was held that where 
notice of a hearing including a third party and its insurance carrier 
is served on them by the commission one day after the two year 
period provided for in Section 102.12 the applicant is barred com- 
pensation under the statute of limitations. A request by the appli- 
cant’s attorney that the third party be included, made and noted by 





™ General Acc. F. & L. Assur. Corp. v. Industrial Comm., 223 Wis. 635, 271 
N.W. 385 (1937); Tiffany v. Industrial Comm., 273 N.W. 519 (Wis. 1937). 

"223 Wis. 312, 270 N.W. 63 (1936). 

“General Acc. F. & L. Assur. Corp. v. Industrial Comm., 223 Wis. 635, 271 
N.W. 385 (1937). 

272 N.W. 46 (Wis. 1937). 

“223 Wis. 312, 270 N.W. 63 (1936). 

"223 Wis. 635, 271 N.W. 385 (1937). 

™ 271 N.W. 413 (Wis. 1937). 
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the examiner on a memorandum sheet prior to the termination of the 
two year period, was held not to affect the situation on the grounds 
that the commission does not have the power to allow amendments 
as a court might do. The court pointed out that the applicant had two 
ways of making the Sentinel News Company and its insurance carrier 
parties: one by service by mail and another by filing an amended or 
substitute application. Both must be done within two years. Justice 
Wickhem’s dissent, however, seems to be more consistent with the 
general spirit and purpose of the law: 


“Tt seems to me that where, having filed an application erron- 

eously designating the employer, the applicant brings the correct 

information to the attention of the Commission before the termin- 
ation of the two year period, the statute is satisfied, however in- 
formal the correction may have been.’’®® 

In Larson v. Industrial Comm.* an employee who failed to file 
an application for compensation within two years from the date he 
was shot because he erroneously considered himself a lessee instead 
of an employee was barred recovery on the grounds that ignorance 
of one’s rights as to the statute of limitations will not suspend its 
operation. 

Universal Granite Quarries Co. v. Industrial Comm." affirmed the 
rule laid down in the Harnischfeger*? case that an applicant who 
did not file an application for compensation within two years from 
the date when he knew or ought to have known the nature of his 
disability and its relation to his employment is barred recovery by 
the terms of Section 102.12. In this case the evidence indicated that 
claimant knew that stone dust*® was causing his difficulty in 1932, 
even though x-ray films showing the silicotic condition of applicant 
were not taken until 1934. 

Trustees, Middle River Sanatorium v. Industrial Comm." is dis- 
tinguished from the Harnischfeger*® case upon its facts. In this case 
the evidence clearly showed that the claimant did not know that she 
was suffering from tuberculosis until the date of application be- 
cause the doctors at the sanatorium consistently informed her pre- 





* 273 N.W. 819 (Wis. 1937). 

“271 N.W. 835 (Wis. 1937). 

"272 N.W. 863 (Wis. 1937). 

“220 Wis. 386, 265 N.W. 215 (1936). 

““That stone dust causes lung trouble is a matter of common knowledge of 
which judicial notice is taken.” Universal Granite Quarries Co. v. Industrial Comm. 
272 N.W. 863, 864 (Wis. 1937). 

“272 N.W. 483 (Wis. 1937). 

“220 Wis. 386, 265 N.W. 215 (1936). 
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viously that she was suffering from pleurisy and not from tubercu- 
losis. The court held that: 


“|, . the compensation law does not put upon an employee the 
duty of knowing the nature of his disability and its relation to his 
employment before those things are reasonably ascertainable by 
the medical profession.”*® 


(8)Death Benefit 


In Kohler Co. v. Industrial Comm. the court held that where 
claim for compensation for permanent total disability is barred under 
the limitations of Section 102.12, no death benefit whatsoever can 
be awarded under Section 102.46 because a death benefit award 
of any sum, however small, would still exceed the amount awardable 
under Section 102.12 inasmuch as that section bars any recovery. 
Such reasoning on the part of the court, though perfectly sound 
logically, is very disastrous in its application to the innocent vic- 
tims of industrial diseases and to their dependents. Mathematically 
and logically, of course, the court has no choice but to arrive at 
such a conclusion, however unfair it may be. It is up to the legis- 
lature, therefore, to revise Section 102.46 so that it may be more 
in the spirit of the Compensation Act. 


(9) Dependency 


In Universal Foundry Co. et al. v. Industrial Comm.* the court 
held that Section 102.51 (1), relating to dependency, applies only 
in the case of the death of an employee and to a child of that em- 
ployee. Therefore grandchildren of the employee could show that 
they were partially dependent upon the deceased. 

Northern Hotel Co. v. Industrial Comm.® reaffirmed the English 
rule after which our statutes were patterned and emphasized the fact 
that under Section 102.51 (4) the conditions as they existed at the 
time of a deceased employee’s injury must be held to control in deter- 
mining the question of dependency. It further held that dependency 
does not mean actual dependency in fact, that it is not necessary 
for a dependent, within the law, to be incapable of earning his own 
support in whole or in part, since too often a person’s ability to 





“Trustees, Middle River Sanatorium v. Industrial Comm., 272 N.W. 483, 
486 (Wis. 1937). 

“271 N.W. 383 (Wis. 1937). 

“272 N.W. 23 (Wis. 1937). 

“223 Wis. 297, 270 N.W. 66 (1936). 
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work is no longer an available resource. The decision of the court 
in this case is a highly desirable one arid indicates the necessity of 
taking into consideration the economic conditions of the day in mak- 
ing legal decisions. . 


B. Lasor RELATIONS 


The Wisconsin Supreme Court has again, in its decisions per- 
taining to labor relations, rendered two opinions of great significance 
and far reaching effect not only on the future course of labor in this 
state, but also on the attitude toward labor in other jurisdictions. 
The cases referred to are: American Furniture Company v. Inter- 
national Brotherhood of Teamsters, Chauffeurs and Helpers of 
America, and C. T. and H. General Local No. 200 of Milwaukee et 
al. and Senn v. Tile Layers Protective Union Local No. 5.54 The 
latter case has recently been affirmed by the United States Supreme 
Court.5? 

The American Furniture Company case involved the right of a 
union to picket a store, the owner of which had no objection toward 
a union, and whose employees had voted that they were satisfied with 
their conditions of employment and had no desire to join a bona fide 
labor union. In determining this question, among other issues, it was 
necessary for the court to decide first, whether there was a labor 
dispute so as to bring the activities of the union within the pro- 
tection of the Wisconsin Labor Code, and second, if a dispute was 
found to exist under the Code, whether the Code itself was consti- 
tutional as far as the Fourteenth Amendment to the Constitution is 
concerned. Said the Wisconsin Supreme Court: 


“We conclude that defendant unions had standing under the 
act, although representing none of the members of their craft 
employed by plaintiff, and although there was no dispute between 
plaintiff and its employees, to be a disputant with plaintiff and 
that unionization of plaintiff’s store could constitute a proper 
subject for dispute. We further conclude that the act, so con- 
strued, is not repugnant to any constitutional provision.”®* 





"222 Wis. 338, 268 N.W. 250 (1936). 

"222 Wis. 383, 268 N.W. 270 (1936). 

™ 301 US. 468, 57 Sun. Ct. 857 81 L. ed. 829 (1936). 

™ 222 Wis. 338, 366, 268 N.W. 250, (1936). See Exchange Bakery & Restau- 
rant, Inc. v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927): “The purpose of a 
labor union to improve the conditions under which its members do their work; 
to increase their wages; to assist them in other ways may justify what would 
otherwise be a wrong. So would an effort to increase its numbers and to unionize 
an entire trade or business. It may be as interested in the wages of those not 
members, or in the conditions under which they work as in its own members be- 
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The Senn case involved a controversy between the tile layers’ 
union and a tile contractor in which the union sought by picketing 
to induce the tile contractor to conform to union rules pertaining to 
wages, hours, apprenticeship, and other conditions which would 
prevent the contractor from personally doing some of the work 
ordinarily done by a journeyman or helper. The contractor sought an 
injunction, and the unions insisted upon their right to exert economic 
pressure. The lower court refused to grant an injunction under the 
Wisconsin Labor Code and ruled that the controversy was a “labor 
dispute” within the meaning of the Labor Code. The Wisconsin 
Supreme Court, basing much of its argument on the American Furni- 
ture Co. case, affirmed the lower court and denied a motion for re- 
hearing. 

The defendants, contending that the provisions of the Wisconsin 
Labor Code authorizing giving publicity to labor disputes, declaring 
peaceful picketing and patrolling lawful, and prohibiting the granting 
of an injunction against such conduct violate the due process and 
equal protection clauses of the Fourteenth Amendment, appealed to 
the United States Supreme Court. In an opinion by Justice Brandeis 


the position taken by the Wisconsin Supreme Court was upheld: 


“Those issues involved the construction and application of the 
statute and the Constitution of the state. As to them, the judg- 
ment of its highest court is conclusive. . . . Clearly the means 
which the statute authorizes—picketing and publicity—are not 
prohibited by the Fourteenth Amendment. Members of a union 
might, without special statutory authorization by a state, make 
known the facts of a labor dispute, for freedom of speech is guar- 
anteed by the Federal Constitution. . . . If the end sought by the 
unions is not forbidden by the Federal Constitution, the state may 
authorize working men to seek to attain it by combining as pickets, 
just as it permits capitalists and employers to combine in other 
ways to attain their desired economic ends. . . . The laws of 
Wisconsin, as declared by its highest court, permit unions to en- 
deavor to induce an employer, when unionizing his shop, to agree 
to refrain from working in his business with his own hands—so 
to endeavor although none of his employees is a member of a 


cause of the influence of one upon the other. All engaged in a trade are affected 
by the prevailing rate of wages. All, by the principle of collective bargaining. Eco- 
nomic organization today is not based on the single shop. Unions believe that 
wages may be increased, collective bargaining maintained only if union condi- 
tions prevail, not in some single factory but generally. That they may prevail it 
may call a strike and picket the premises of an employer with the intent of inducing 
him to employ only union labor. And it may adopt either method separately. 
Picketing without a strike is no more unlawful than a strike without picketing. 
—_ based upon a lawful purpose. Resulting injury is incidental and must 
lured. 
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union. Whether it was wise for the state to permit the unions to 
do so is a question of its public policy—not our concern. The 
Fourteenth Amendment does not prohibit it.”54* 


VII 
EVIDENCE 
Marcus A. JacoBson 


Most of the cases handed down by the Wisconsin Supreme Court 
during the August 1936 and January 1937 terms merely conform to 
well established rules of evidence applied in earlier Wisconsin de- 
cisions. It may, however, be well to classify the work done by the 
court in the following manner: 


A. Jupictat Notice 


The court invoked the doctrine of judicial notice in a number of 
cases. In Northern Hotel Co. v. Industrial Commission: the court 
held that the Industrial Commission and the court will take judicial 
notice of the existing depression and the resulting unemployment of 
a large part of the population. In Schaettle v. State Highway Com- 
mission? the court took judicial notice of the fact that in 1935 large 
appropriations were being made by the Federal Government as aid 
in the construction of United States highways, railroad crossings, 
and similar projects; and in Skrzypczak v. Konieczka® the court took 
judicial notice of the building code adopted by the Industrial Com- 
mission and held that said code had the force of criminal statutes 
in the sense that a violation of its provisions is penalized. In Sowin 
v. Peoples Brewing Co.,* under the provisions of Section 328.01, 
the court took judicial notice of the laws of the State of Minnesota. 
However, in State ex rel. Fasekas® which involved a violation of the 
code of fair competition for the intrastate business of the barber 





“Mr. Justice Butler wrote a dissenting opinion in which Mr. Justice Van 
Devanter, Mr. Justice McReynolds and Mr. Justice Sutherland joined. 

* The following cases in the field of agency are discussed in other sections 
of this issue: Le Sage v. Le Sage, 271 N.W. 369 (Wis. 1937), Kauth v. Landsverk, 
271 N.W. 841 (Wis. 1937) in Persons and Domestic Relations; Fredonia Canning 
Co. v. Sergeant & Nicholoy, Inc., 223 Wis. 8. 269 N.W. 697 (1936) in Contracts and 
Quasi Contracts; Hansche v. A. J. Conroy, Inc., 222 Wis. 553, 269 N.W. 309 
(1936) in Evidence. 

*223 Wis. 297, 270 N.W. 66 (1936). 

* 223 Wis. 528, 271 N.W. 63 (1937). 

*272 N.W. 659 (Wis. 1937). 

“273 N.W. 466 (Wis. 1937). 

*223 Wis. 356, 269 N.W. 700 (1937). 
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industry the court, in passing upon a demurrer to the complaint 
which challenged the constitutionality of the code, declined to take 
judicial notice of the barbers’ code saying: 


“The code itself is not set out in the complaint nor are we re- 
ferred in any way to a copy of the code. Inasmuch, as we do not 
in this case reach the question sought to be raised, we shall not 
attempt to take judicial notice of it.” 


B. Paro, EvipENCE 


In Milwaukee County v. Badger Chair and Furniture Co.® the 
court holds that if a contract is ambiguous in that it may reasonably 
be taken in more than one sense, evidence of the surrounding cir- 
cumstances, the proceedings and declarations constituting the ne- 
gotiations leading up to the making of the contract and the practical 
construction given to it by the parties may be resorted to as an aid in 
construction and for the purpose of explaining its terms. And in the 
case of Peper v. Eveland’ the court followed the rule laid down in 
Haumersen v. Sladky® to the effect that parol evidence could be re- 
ceived to show surrounding circumstances and the situation of the 
parties at the time the contract was made; and that, when by such 
proof the description could be made certain, the agreement could be 
specifically enforced. 

The court, however, in Kegel v. McCormack® refused to permit 
the use of parol evidence to show the relation which certain signers 
of a negotiable instrument bore to it. Plaintiff loaned the corpora- 
tion $1710.45. The note read: “One (1) year after date for value 
received we promise to pay”, and recited that it was secured by a 
mortgage on real estate of even date. The note was signed: 

“Jas. L. McCormack, Pres. 

N. J. Savignac, Sec. & Treas.” 
Payments amounting to $1,000 were made upon the note by checks 
of the corporation. The court followed what seems to be the weight 
of authority in applying Section 116.24*° and determined that under 





* 223 Wis. 118, 269 N.W. 659 (1936). 

*272 N.W. 11 (Wis. 1937). 

*220 Wis. 91, 264 N.W. 653 (1936). 

°272 N.W. 650 (Wis. 1937). 

* “Where the instrument contains or a person adds to his signature words 
indicating that he signs for or on behalf of a principal, or in a representative 
capacity, he is not liable on the instrument if he was duly authorized; but the 
mere addition of words describing him 2s an agent, or as filling a representative 
character, without disclosing his principal, does not exempt him from personal 
liability.” Wis. Stat. (1935). 
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the provisions of that section the mere addition of words describing 
the signer—the name of the corporation not appearing upon the 
face of the note—does not permit the introduction of parol evidence 
to show that it was the intention of the parties that the company was 
to be bound. The court rejected the contention advanced by the de- 
fendants and accepted by a number of jurisdictions that the addition 
of the words “Pres.” and “Sec. & Treas.” created an ambiguity, and 
concluded that in the absence of reformation the mere addition of 
descriptive words to the signature of the person signing does not 
relieve him or them from liability under Section 116.24. 

The result reached seems harsh inasmuch as the parties to the 
transaction knew that the note was intended to be the note of the 
corporation, and it could well be argued that the use of the de- 
scriptive words create an ambiguity explainable by parol evidence. 
However, it must be granted that Section 116.24 admits of the con- 
clusion reached by our court and by the courts of many other juris- 
dictions. This precise point had never before been passed upon by 
our court. 


C. Decree or Proor—BurRDEN oF PROOF 


Hansche v. A. J. Conroy, Inc! was an action for damages for 
breach of a contract to purchase a quantity of sprouted onion sets, 
which contract was entered into by a salesman of the defendant. 
The defendant denied authority of the agent to purchase the onions 
on its behalf or on its account. The plaintiff sought to hold the de- 
fendant on the basis of “apparent authority”. The court held that 
the burden of proof to establish apparent authority of the agent 
was upon the plaintiff. The plaintiff failed to show that the principal 
had any knowledge of the transaction or that any acts of the agent 
justified a belief on the part of the plaintiff as to the agency and 
thus did not meet the burden of proof imposed on him. 

Federal Life Insurance Co. v. Thayer! was an action to enjoin the 
enforcement of a judgment on the ground that the same was obtained 
by fraud. The court followed the rule laid down in Boring v. Oté® 
and Laun v. Kipp™ to the effect that in such cases a very high degree 
of proof is required—up to the point where no reasonable doubt re- 
mains—and that the evidence did not meet this requirement. 





4222 Wis. 553, 269 N.W. 309 (1936). 
222 Wis. 658, 269 N.W. 547 (1936). 
138 Wis. 260, 119 N.W. 865 (1909). 
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Jan.) WORK OF THE WISCONSIN SUPREME COURT 81 


Rowland v. City of Racine’ was an action to enjoin the enforce- 
ment of a zoning ordinance. Evidence was admitted to the effect 
that the common council had made unjustifiable exceptions in respect 
to eight other zoned residential districts. The trial court held that the 
ordinance was enacted without giving due consideration to a compre- 
hensive zoning plan. The supreme court held that the proof and 
findings were not relevant or material and that parties seeking to 
avoid the effect of a zoning ordinance must show that it is unreason- 
able in respect to their property, and that they cannot predicate or 
sustain their contention on the fact that the ordinance may be un- 
reasonable or discriminatory as to the property of others. 

Miller v. Bell’s Estate'® involved a claim by children against the 
estate of their deceased mother for value of services rendered to her 
during her lifetime. The court examined the evidence and found that 
it did not warrant a finding of a contract or an agreement by the 
deceased to pay for such services. 


D. PrEsUMPTIONS 


State v. Kluck*" was a prosecution for violation of the liquor law. 
A letter from a manufacturer of paper cartons acknowledging re- 
ceipt of an order from the defendant was admitted in evidence over 
the objection of defendant that he had never received it and that there 
was no proof that it had ever been mailed. The court distinguished 
the earlier case of Federal Asbestos Company v. Zimmerman*® on 
the facts and affirmed the general rule that proof of the sender’s 
custom to deposit outgoing letters in a particular place, coupled with 
evidence that it was the duty of a particular person to mail such let- 
ters and that such person actually carried out that duty would sus- 
tain a presumption of due mailing and receipt. In this same case 
confessions of other defendants were admitted in evidence over the 
objection of the defendant. The court held that the admission of 
these confessions was not error so far as the defendant Kluck was 
concerned as they in no way implicated him, and distinguished the 
case of Flamme v. State!® where it had been held that the confession 
of one of the parties in a prosecution for adultery was prejudicial 
error as to the other party on trial. 





“223 Wis. 488, 271 N.W. 36 (1937). 
* 273 N.W. 67 (Wis. 1937). 

223 Wis. 381, 269 N.W. 683 (1937). 
"171 Wis. 594, 177 N.W. 881 (1920). 
”171 Wis. 501, 177 N.W. 596 (1920). 
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Canzoneri v. Heckert®® held that while a boy under the statutory 
driving age is presumptively incompetent, this presumption may 
yield to proved facts to the contrary: 


“Under our statute one of the age of the boy here involved may 
under stated circumstances, be licensed. Thus the statute contem- 
plates that one under sixteen may be a competent driver. And it is 
a matter of common knowledge that many boys of fifteen are more 
skillful, careful, and competent drivers than many persons over 
sixteen that have licenses.” 


Smith v. City of Green Bay was an action for damages by the 
administrators of the estates of the driver of a certain automobile and 
his guest who were drowned when the car ran into a river in the city 
of Green Bay. Contention was made that a presumption existed that 
the deceased parties exercised due care. The court held that as to 
the driver this presumption only exists in the absence of evidence as 
to what the driver actually did, and that the presumption disappears 
on the introduction of evidence establishing as a fact the negligence of 
the driver. The court further held that the presumption existed that 
the deceased guest took reasonable precaution for his own safety and 
in the absence of evidence as to what the guest did, the presumption 


must prevail. It was also held that in such an action the burden 
rested on the defendant city to prove that the guest was contributor- 


ily negligent. 


E. MIscELLANEOUS 


A number of cases? apply the well established rule that if there 
is any credible evidence which under any reasonable view will sup- 
port or admit of an inference for or against the claim or contention of 
any party, then what is the proper inference to be drawn therefrom 
is for the jury. 

In Bushman v. Tomek*® the court refused to distinguish the 
case of Christiansen v. Aetna Casualty and Surety Co.** and held 
that the permission by the assured to drive his car referred to in 
Section 204.30 (3) need not be express, but might be implied from 





223 Wis. 25, 269 N.W. 716 (1936). 

™ 223 Wis. 427, 271 N.W. 28 (1937). 

™Newbern v. State, 222 Wis. 291, 268 N.W. 871 (1936); McCaffrey v. 
Minn. St. Paul & S. Ste. M.R.R., 222 Wis. 311, 267 N.W. 326 (1936); Kilcoyne v. 
Trausch, 222 Wis. 528, 269 N.W. 276 (1936); Rosenbluth v. State. 222 Wis. 623, 
269 N.W. 292 (1936); Boldig v. Urban Telephone Co., 271 N.W. 88 (Wis. 1937); 
Lutzenberger v. Milwaukee Electric Ry. & Light Co., 271 N.W. 409 (Wis. 1937). 

* 222 Wis. 562, 269 N.W. 289 (1936). 

* 204 Wis. 323, 236 N.W. 109 (1931). 
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an established course of conduct; and in the case of Brochu v. 
Taylor* it was held that the evidence did not establish such a course 
of conduct as would constitute implied permission to use the auto- 
mobile under the terms of the insurance policy and the statute. 

Zindell v. Central Mutual Insurance Co.** was an action to recover 
damages for injury to a building caused by the collision of two trucks 
at an intersection. On the issue of damages plaintiffs contended that 
the court should receive evidence as to what it would cost to repair the 
building and also as to the amount of its diminished value as the re- 
sult of the collision, and that the lesser of these two amounts should 
constitute the correct damages. Plaintiff offered evidence to show 
the diminished value by proving the value of the building before and 
after the collision. Defendants’ objections were sustained. On de- 
fendants’ appeal the supreme court held that although the trial 
court’s rule was erroneous it was induced by appellants’ objection and 
they cannot complain on appeal of the absence of proof as to the 
amount of the diminution in the value of the building. 

Stark v. Bedahl*" was an action for damages caused by negligence 
in the servicing of a mare by a stallion. The complaint alleged that 
plaintiff hired defendant to breed his mare and agreed to pay a certain 
sum for the service. The answer did not deny the allegation nor allege 
that it was understood and agreed by the parties that the mare would 
be bred at plaintiff’s risk. Advertising posters were offered in evi- 
dence containing the words, “Mares bred at owner’s risk”. On objec- 
tion these posters were excluded. The court held that in the absence 
of an amendment to the answer containing an allegation that the 
poster was made a part of the contract it was immaterial and not 
within the issues to be determined. 

In Krudwig v. Koepke,** an action for damages for assault and 
battery against two defendants, evidence of the wealth of one de- 
fendant was admitted. The court followed the rule laid down in 
Lehner v. Berlin Publishing Co.”* that where there are two or more 
defendants in a tort action wherein exemplary damages are allowable, 
evidence of the wealth of one is prejudicial error as against the 
others; but evidently felt that, inasmuch, as the jury assessed merely 





223 Wis. 90, 269 N.W. 711 (1936). 
* 222 Wis. 575, 269 N.W. 327 (1936). 
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seventy-five dollars as punitive damages the error was not so pre- 
judicial as to warrant a new trial. 

Alberti v. Gordon® was an action for damages resulting from 
malpractice. Testimony of an expert witness that severance of the 
facial nerve during the operation was the more probable cause of 
facial paralysis than other possible causes had no weight as evidence 
when based upon a fallacious assumption of fact. 

In Duss v. Friess*' the court held that testimony which is con- 
trary to the unquestioned physical facts may be rejected because of its 
utter improbability or impossibility, adhering to the rule laid down 
in Samulski v. Menasha Paper Co.5? and Holborn v. Coombs ;** but 
such physical facts must be of such a nature as to permit but one 
reasonable inference which is contrary to the rejected testimony. If 
the physical facts are such as to permit of different reasonable in- 
ferences they are then not such physical facts as are considered con- 
trolling. 


VIII. 
INSURANCE 
RussE_tt E. Hanson 


In Lanferman v. Maryland Casualty Company the following 
facts were established: (1) counsel for the injured party offered to 
settle a personal injury claim for $5,000 and costs; (2) counsel for 
the insurance company offered to pay $5,000; (3) the investigator 
for the insurer reported a potential liability in excess of the policy 
limits; (4) the insurance company had set up a reserve for the 
policy limits; (5) the insured driver who caused the injured party’s 
injuries was grossly negligent. In the light of these facts, although 
counsel for the insurance carrier was of the apparently honest opin- 
ion that he could prove negligence on the part of the injured per- 
son, a jury finding that the insurance company acted in “bad faith” 
in failing and refusing to settle the case was upheld by the supreme 
court. Therefore, the insured was permitted to recover from the in- 
surance company the amount by which the judgment against him for 
the injuries exceeded his policy limits of $5,000. 





"272 N.W. 352 (Wis. 1937). 
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In the case of Holzinger v. Prudential Insurance Co.* Holzinger 
commenced an action against the defendant to compel it to convert 
three term policies aggregating the sum of $10,000 into a policy for 
$10,000 in straight life insurance, including accidental death benefit 
and disability income. The controversy turned upon the meaning of 
this policy provision, “that the amount or commuted value of such 
new policy (including accidental death benefit or disability income if 
applied for) shall not exceed the amount of insurance under this 
policy at the time of conversion”. Our supreme court concluded that 
the words could have no other meaning or effect than that in de- 
termining the amount of insurance to be issued, the commuted 
value of accidental death benefits and disability income should be 
deducted from the amount of the policy, and a whole life policy issued 
for the difference, limiting the amount of insurance including death 
and income benefits under the new policy to the amount of insurance 
under the term policies. 

In Wright v. Wrightstown-Morrison Farmers Mutual Insurance 
Co.2 a town mutual insurance corporation refused to pay a loss on 
the grounds that the policyholder had failed to pay an assessment 
levied prior to the time of the loss, and that by reason of such failure 
the policy had become suspended. It appears that the plaintiff was a 
policyholder in October of 1932, at which time an assessment was 
levied but not paid by the plaintiff, and as a result thereof his policy 
became suspended in January of 1933. While it continued suspended 
another assessment was levied in May of 1933 for the purpose of pay- 
ing expenses and losses incurred after January of 1933. On August 7, 
1933, the plaintiff paid the assessment levied in October of 1932, but 
he never paid the assessment levied in May of 1933. The plaintiff 
contended that inasmuch as his property was not insured between 
January of 1933 and August 7, 1933, the levying of the assessment 
in May of 1933 was unauthorized and invalid and created no obliga- 
tion on his part. His contentions were based upon subsections one, 
four and five of Section 202.11. The plaintiff’s contentions were re- 
jected by the trial court, but sustained by the supreme court. 

Another point was raised by the insurance company in this 
case with reference to the description of the location of certain prop- 
erty covered by the fire policy. The policy as prepared and issued 
by the insurance company indicated that the assured lived in the 
city of DePere, and that the premises on which the insured property 
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was usually located were in Brown County, Wisconsin. Insofar as the 
property was concerned, it was held that it was within the coverage 
of the policy if it was usually located some place within Brown 
County, regardless of whether that place was within or outside the 
city of DePere. 

In Kilcoyne v. Trausch* the court reaffirmed the rule stated in 
Byerly v. Thorpe,® to the effect that an insurer in an automobile lia- 
bility policy written in another state and containing a “no action” 
clause deferring action against the insurer until adjudication of lia- 
bility against the insured is improperly joined as a defendant in 
Wisconsin. 

In Bushman v. Tomek® the principal issue was whether or not the 
driver of an automobile was operating the car with the permission of 
the assured within the meaning of Section 204.30 (3). The Wiscon- 
sin doctrine with respect to this troublesome question of “permission” 
has been previously stated in the case of Christiansen v. Aetna Cas- 
ualty & Surety Co." to be that the permission referred to in the 
statute need not be express but may be implied, even in a case where 
the owner protests, but the automobile is, nevertheless, used with his 
knowledge. The supreme court in the case at bar considered the 
evidence ample to justify the jury finding that the driver was using 
the car with the permission of the owner. 

In the case of Brochu v. Taylor® there is again considered the 
question of “permission” and the omnibus coverage clause in an auto- 
mobile policy. It was again held that in order for there to be im- 
plied permission there must be evidence tending to show a course 
of conduct or practice known to the owner and acquiesced in by him, 
or by someone having authority to give permission. 

In the case of Koch v. Transcontinental Insurance Co.® the “un- 
conditional and sole ownership” clause in a fire policy is construed 
where the insured property was mortgaged and a judgment of fore- 
closure entered. It appears that when the policies of insurance were 
issued the existence of the mortgage on the property was disclosed, 
but the pendency of a foreclosure suit was not. The insurance car- 
rier contended that subsequent to the entry of judgment of foreclos- 
ure, the insured was not the unconditional and sole owner of the 
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insured property within the meaning of those terms as used in the 
policy. No case has heretofore appeared in this state dealing with 
the problem arising after judgment of foreclosure of the mortgagor’s 
interest and before the period of redemption has expired, although 
it has been held in Wisconsin that the interest of a vendee under a 
land contract,!° and the interest of a mortgagor is such unconditional 
and sole ownership." In the case of Friede v. Mercury Insurance 
Co.!? one who appeared to be a vendee under a land contract was held 
not to have unconditional and sole ownership when almost wholly in 
default. That situation differed from the case at bar, however, in that 
legal title is in the insured in this case, while in the Friede case not 
even the land contract had been delivered to the vendee. The Friede 
case is no authority as to a definition of what is unconditional owner- 
ship where ownership is admitted. The supreme court decided in the 
case at bar that the unconditional and sole ownership of the insured 
property was in the insured. There is cited in the opinion the fol- 
lowing excerpts from the case of Phoenix Insurance Co. v. Hilliard :"8 


“The just and reasonable purpose of insurance policies in re- 
quiring the insured to have the ‘unconditional and sole ownership’ 
of the property insured is to give protection to only those upon 
whom the loss insured against would inevitably fall but for the 
insurance, and to avoid taking risks for those whose lack of in- 
terest or whose contingent interest in the property insured might 
tend to encourage carelessness or wrongdoing in the use or 
preservation of the property. . 

“By fair construction and intendment, the ‘unconditional and sole 
ownership’ of property for the purposes of insurance is in those 
upon whom the loss insured against would certainly fall, not as a 
matter of mere contract obligation but as the result of real bona 
fide rights in the property insured.” 


In the case at bar the risk of loss was upon the insured. If the 
building burned she would be the ultimate loser. If she redeemed the 
property from foreclosure she would have to pay the mortgagee’s full 
claim, yet the property would be worth less by the amount of the 
loss. If she did not redeem, the proportion of the proceeds of sale 
coming to her would be reduced by the amount of the loss, or if the 
proceeds were insufficient to pay the mortgage debt she would be sub- 
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ject to a deficiency judgment so much the greater. Foreclosure made 
no sufficient difference in her ownership to warrant holding that 
it ceased to be unconditional and sole for the purposes of the insur- 
ance contract. 

In Egan v. Preferred Accident Insurance Co.** the provision in 
accident policies, “independently and exclusively of all other causes”, 
is again considered and the rule laid down in the recent case of 
Herthel v. Time Insurance Co."® is again applied. That rule will bear 
repeating herein, and is as follows: 


“If a disease or bodily condition exists and an accident occurs 
to constitute the accidental means the sole cause of an injury under 
policies like the one in suit, it is not necessary that the injury 
or the results thereof would have been as severe as they were had 
the disease or bodily condition not existed ; but it is sufficient if the 
accidental means would have solely caused some considerable in- 
jury had the disease or bodily condition not existed. But if no con- 
siderable injury at all would have ensued had the insured not been 
afflicted with the existing disease or condition the accidental 
means cannot be considered as the sole cause of the injury.” 
This rule modified the previous decisions of this court in the cases 
of Cary v. Preferred Accident Inswrance Co.** and Cretney v. Wo0od- 
man Accident Co." It is noted at the foot of the opinion that Justice 
Fritz dissented, but no dissenting opinion is printed. 

In the case of Egan v. Travelers Insurance Co.** this same plain- 
tiff was seeking to recover under an accident policy similar in terms 
to the one in the case above, and for the same injuries as were in- 
volved in the above case. The insurance carrier raised the same de- 
fense with reference to the accident being the cause of the plaintiff's 
disability independently and exclusively of all other causes within 
the meaning of the policy terms. The court disposed of this conten- 
tion upon the same basis that its decision was reached in the case 
against the Preferred Accident Insurance Company. 

The court also considers in this case proper jury instructions upon 
proximate cause and upon sole and independent cause. It is recom- 
mended that the rule laid down in the case of Herthel v. Time In- 
surance Co.,'® cited above, is a fair and simple statement, easily un- 
derstood by a jury, and one which should be given in every case 
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where the issue is whether the accident is the sole or exclusive cause 
of a disability or has caused it exclusively or independently of all 
other causes. 

In the case of First Wisconsin National Bank of Milwaukee v. 
Roehling® it was decided that a change of beneficiary under a life 
policy is not a conveyance within the meaning of the term “fraudulent 
conveyance”, except as to cash surrender value.*! This case involved 
Sections 242.07, 242.01 (2), 246.09 and 272.18 of the Wisconsin Stat- 
utes. The exact issue has never been before the Wisconsin Supreme 
Court. The court considered that the principle stated in the Michigan 
case of Equitable Life Assurance Society v. Hitchcock** was sound. 
That principle is as follows: 


“Although it is true that a policy is property, it is only so in 
a limited sense. It is clearly distinguished from a promissory 
note payable at some future date outside of the cash surrender 
value if there be any. An insurance policy represents a mere ex- 
pectancy dependent upon the performance of certain conditions 
and the happening of a certain contingency. We, therefore, be- 
lieve that until the death of the insured nothing except the cash 


surrender value of an insurance policy, the actual value of what 
was transferred is property within the meaning of the statutes 
declaring fraudulent conveyances and assignments void, and that 
the proper rule is to limit creditors to a recovery of the cash sur- 
render value of the policy at the time of transfer.” 
In other jurisdictions this rule is followed in the cases of Coalter v. 
Willard® and Davis v. Cramer.** 

There is a dissenting opinion by Justice Fairchild in which Justice 
Martin concurs in which it is pointed out that the majority rule is not 
desirable from the standpoint of good morals and general business 
practices because one who extends credit to another on the basis of 
character and property, and is influenced in making the loan by dis- 
closures in a statement of assets and liabilities in which is included 
a policy of life insurance payable to the borrower’s estate is entitled to 
have the substance of the estate remain as disclosed, undiminished by 
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a wilfully fraudulent act conveying away the policies. In support of 
this position there are cited Michigan and New York cases.”° 

In the case of Carlson v. Grimsrud* the agent of the defendant 
insurance company orally agreed to have his company issue a “full 
coverage policy” to cover a truck “for full liability”, said protection 
to start immediately. A written policy was subsequently delivered by 
the insurance company. On the day prior to such delivery an occu- 
pant of the truck of the assured’s was injured and the insurance 
carrier denied liability on its part for the reason that coverage in the 
contract of insurance excluded loss because of legal liability for 
bodily injuries sustained by occupants of the truck. The written con- 
tract of insurance was withdrawn almost immediately after the acci- 
dent. The court, giving full consideration to the established rule that 
oral contracts of insurance can be established only if the minds of 
the persons representing the two sides of the matter shall con- 
sentiently meet upon the major propositions constituting the con- 
tract,27 decided that the conversation between the agent for the 
company and the policyholder defined the terms of the contract, and 
that no written contract issued subsequent thereto could limit the 
terms and conditions decided upon in that conversation. The rule 
stated in Section 209.05 which makes a soliciting agent under circum- 
stances present here an agent of the insurance company to all intents 
and purposes was again recognized. This rule has been previously 
stated in Anderson v. Indiana Liberty Mutual Insurance Co.** 

In Estate of Bollow?® it was decided that the exemption of the 
proceeds of government war risk policies from claims of creditors 
of any person to whom an award is made only extends to the in- 
sured or his designated beneficiary, and not to such persons as were 
eligible to be named as beneficiary but who were, in fact, never so 
designated. Two previous United States Supreme Court decisions 
have a bearing upon the question in this case.®° 
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"Singleton v. Cheek, 284 US. 493, 52 Sup. Ct. 257, 76 L. ed. 419 (1931); 
Pagel v. Pagel, 291 U.S. 473, 54 Sup. Ct. 497, 78 L. ed. 921 (1933). 
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In the case of Wisconsin Town & Mutual Reinsurance Co. v. 
Calumet County Mutual Fire Insurance Co.*! it was decided that 
under Sections 202.15 (2), 202.18 of the statutes of 1929, a town 
mutual fire insurance company authorized to do so can become a 
charter member of a mutual reinsurance corporation, liable to assess- 
ment, without receiving further authorization from its members after 
the reinsurance corporation is organized, and that such town mutual 
fire insurance company is entitled to the benefits and burdened with 
the obligations of such membership as soon as the organization of the 
reinsurance corporation is completed. A contention that Sections 
202.15 to 202.18 were unconstitutional and void was considered not 
to be sound. The court held that under the statutes of this state and 
the charter of the company involved, the power to make the particu- 
lar arrangements for membership in a reinsurance corporation ex- 
isted, and assessments which may call for contributions from com- 
panies which are members of reinsurance mutuals fall within the 
scope of “necessary expenses agreeable to the charter and by-laws of 
the company and statutes of the state.” 

The case of Hunt v. Dollar** was an action by Benjamin Hunt 
against Fred C. Dollar and his insurer to recover for injuries sus- 
tained by the plaintiff because of the negligence of Dollar in driving 
his automobile. The defendant insurer answered that the policy was 
void because the insured had breached his contract by inducing cer- 
tain witnesses to give false statements as to material facts and by 
himself falsely testifying on adverse examination as to material facts. 
The particular clause in the policy of insurance involved was as 
follows : 


“This entire policy shall be void if the assured has concealed or 
misrepresented any material fact or circumstance covering this 
insurance or the subject thereof, or in case of any fraud, at- 
tempted fraud, or false swearing by the assured touching any 
matter to the insurance or the subject thereof, whether before or 
after a loss or accident.” 


The material fact upon which misrepresentations had been made by 
the assured and by which he induced others to give false statements 
concerned his drinking on the evening in which the accident occurred. 
The drinking concealed was to such extent as to support the inference 
that it bore directly upon the assured’s negligence at the time of the 
accident and was thus material to the subject of the insurance. This 





* 271 N.W. 51 (Wis. 1937). 
*271 N.W. 405 (Wis. 1937). 
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was considered by the court to be such a violation of the policy pro- 
visions as to void the policy. It was contended that this breach did 
not in fact prejudice the insurer, but our court holds to the propo- 
sition that in cases of breach of condition it is immaterial whether 
the breach in fact prejudices the insurer, following the rule laid down 
in Coleman v. New Amsterdam Casualty Co., a New York case.™ 

It was also contended by the plaintiff in this case that Section 
85.93 makes an insurer of an automobile liable to a person injured 
by his operation of it regardless of the liability of the insured under 
the policy. The statute referred to merely authorizes suit against 
the insurer although the insured be not joined as a defendant. As the 
court pointed out, there is nothing in this statute to negative the idea 
that the insurer is not liable unless the insured is, or that any defense 
under the policy that relieves the insurer from liability as against the 
insured also relieves it from liability as against injured persons. The 
statute does not create liability against the insurer but liability, if any 
exists, is created by the insurance contract.** 

In State ex rel. Associated Indemnity Corp. v. Mortensen®® Sec- 
tion 201.11 (1) was construed to mean that an insurance company 
which voluntarily withdrew from the state, but subsequently applied 
for a license to transact business in the state after the statute cited 
was enacted was entitled to a license even though its capital was in- 
sufficient under Section 201.11 (1), for the reason that the tempor- 
ary withdrawal from the state did not deprive the insurance com- 
pany of its exemption to the capital requirements under Section 
201.11 (1) contained in the following language: 


“Provided that no such company shall be subject to higher capital 
requirements than those in effect when it began to transact the 
business of insurance in this state.” 
Justice Fairchild filed a dissenting opinion in which Justice Fritz 
joined. 

In Segall v. Ohio Casualty Co.** a minor plaintiff brought an ac- 
tion against the insurer of her father to recover damages for in- 
juries sustained because of the negligence of the father. It was con- 
tended on behalf of the plaintiff that under Sections 204.33 (2) and 
204.34 (2) she was entitled to recover upon the policy issued to her 





* 247 N.Y. 271, 160 N.E. 367 (1928). 

™“Stransky v. Kousek, 199 Wis. 59, 225 N.W. 401 (1929); Bachhuber v. 
Boosalis, 200 Wis. 574, 229 N.W. 117 (1930); Bernard v. Wisconsin Insurance Co., 
210 Wis. 133, 245 N.W. 200 (1933). 

“272 N.W. 459 (Wis. 1937). 

"272 N.W. 665 (Wis. 1937). 
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father regardless of the rule recognized in Wick v. Wick*" that a child 
may not recover from a parent for personal injuries caused by the 
parent’s negligence. The statutory provision identical in each sub- 
section is as follows: 


“No policy of insurance or agreement of indemnity shall exclude 

from the coverage afforded or the provisions as to the benefits 

thereon provided persons related by blood or marriage to the 

assured.” 
The plaintiff contended that the prohibition against exclusions from 
the benefits of a policy of persons related to the assured evidences a 
legislative intent to expand this type of policy beyond that of mere 
liability or indemnity and to make it in this situation, at least to a 
limited degree, an accident policy. The court considered this con- 
tention to be without merit. An examination into the history of our 
statutes dealing with liability insurance compels the conclusion that 
however much the contract has been modified or the liability broad- 
ened the statutes have consistently dealt with such contracts as lia- 
bility policies, and there is no point in that history at which there 
can be said to have been a departure from this general statutory atti- 
tude. The difference being so marked between liability and in- 
demnity insurance on the one hand, and various types of accident 
insurance on the other, one would normally expect a transition from 
one form to the other by statutory mandate to be clothed in unmis- 
takable language. A brief review of the statutory history indicates 
no such legislative purpose. This opinion goes into some detail in 
reviewing the history of the statutes referred to. The court event- 
ually decided that the provisions of the sections referred to, as far 
as coverage afforded and the provisions for benefits are concerned, 
related to persons driving the car, that is, either the named assured 
or those affected by the omnibus clause. Incidently, in this case the 
court also refused to overrule the principal laid down in Wick v. 
Wick, cited above, with reference to a minor suing its parent for in- 
juries sustained by reason of the parent’s negligence. 

In Witzko v. Koenig®® an automobile liability insurance company 
denied liability for injuries to the occupants of an automobile being 
driven by the son of the named assured, on the ground that coverage 
was excluded by a provision in the policy forbidding the operation of 
the insured automobile by any person under the age of fourteen 
years, or by any person in violation of any state, federal or provincial 
law as to age applicable to such person. Section 85.08 of the statutes 





"192 Wis. 260, 212 N.W. 787 (1927). 
"272 N.W. 875 (Wis. 1937). 
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in effect at that time provided that a child less than sixteen years of 
age but more than fourteen years of age could by the written recom- 
mendation of the county judge of the county wherein the child re- 
sided obtain an automobile driver’s license, but such license would 
not entitle the child to whom it is issued to drive an automobile after 
daylight hours. The assured’s son, the driver in this case, was fifteen 
years of age at the time of the accident, and it was conceded that 
the collision in question occurred more than one-half hour after 
sunset. The assured and the injured parties contended that the 
policy exclusion is broader than is permitted by Sections 204.33 (1) - 
and 204.34 (1). In view of the fact that the statutory requirement 
clearly indicates that coverage be afforded “persons while driving or 
manipulating motor vehicles who shall be of an age authorized by law 
so to do”, and that the driver in this case was clearly violating the 
law at the time of the collision, the court decided that the policy ex- 
clusion applied and that there was no obligation on the part of the 
insurer to indemnify any person whatsoever. 

It was also contended in this case that the policy exclusion clause 
would not be effective unless causal connection can be shown between 


the age of the driver and the accident. This contention overlooks the 
fact that liability of the insurer either to the insured or the injured 
person is contractual in nature and is not founded upon the principles, 
of tort liability. 


IX 
MUNICIPAL CORPORATIONS 
Doris E. LEHNER 
A. CoNnTRACTS 


In Shulse v. City of Mayville the court re-examined its previous 
decisions and clarified the law governing the liability of municipali- 
ties for moneys received, services rendered, or goods delivered and 
accepted where there was no formal contract as prescribed by statute. 
It was there held that the plaintiff could recover from the city the 
value of his services upon principles of unjust enrichment (as dis- 
tinguished from ratification which would permit recovery at the con- 
tract rate) in the absence of both an ordinance fixing plaintiff’s com- 
pensation and a formal contract which the city had the power to 





*223 Wis. 624, 271 N.W. 643 (1937). 
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make, where the service was rendered with the knowledge, approval, 
and acquiescence of the common council. 


The doctrine of estoppel, which is applicable under some cir- 
cumstances to municipalities, was relied on in three cases: (1) The 
court held? where the performance of a contract involving public 
works was accepted by the city engineer, who supervised the work, 
and by the Board of Public Works and the council, the city was 
estopped to claim damages for failure to follow specifications com- 
pletely, where there was no fraud or latent defects involved. (2) 
In Milwaukee County v. Badger Chair & Furniture Co.3 the court 
held that where a county with approval of officers in charge of 
the department involved in the contract and with the approval of 
members of the county board has, during a course of years, ex- 
pressly or impliedly approved settlements under a contract entered 
into in its proprietory capacity, it may be estopped from claiming 
the contract rate. And (3) in Wauwatosa Cemetery Ass'n v. City of 
Wauwatosa* the principle of estoppel was applied against a city rela- 
tive to payment of interest on perpetual care funds although the 
statute no longer required that interest be paid. 

In City of Wauwatosa v. Volpano® the court applied the well es- 
tablished rule of law that a creditor must avail himself of the right 
and opportunity to apply the principal’s property to the satisfaction 
of his debt, and held that the city’s failure to withhold contract pay- 
ments to the contractor for materials which were purchased from 
the city discharged the surety at least pro tanto in the absence of the 
surety’s consent. 

In State v. Maxwell® the court held that a municipality may enter 
into contracts for expert services, but that such contracts should 
express with some definiteness the compensation to be paid to the 
expert. 


B. Torts 


The case of Skiris v. City of Port Washington" is important be- 
cause of previous decisions affecting a municipality’s liability for 
highway accidents which raised an uncertainty as to whether or not 





‘i eens v. Jacobus & Winding C. C. Co., 223 Wis. 401, 271 N.W. 21 
937). 

*223 Wis. 118, 269 N.W. 659 (1936). 

*271 N.W. 402 (Wis. 1937). 

*272 N.W. 459 (Wis. 1937). 

*271 N.W. 393 (Wis. 1937). 

*223 Wis. 51, 269 N.W. 556 (1936). 





96 WISCONSIN LAW REVIEW [Vol. 1938 


a municipality might be liable for a nuisance in the highway created 
not by the municipality but by another. This case definitely states that 
there is no such liability unless the obstruction amounts to a defect 
in the highway, and reiterates the underlying rule that a municipality 
is liable only upon a violation of its statutory duty to keep its high- 
ways in a reasonably safe and sufficient condition of repair; it defi- 
nitely rejects the view that a city may be liable for an obstruction or 
nuisance created in a street or highway by another. The failure to 
give notice to the city as required by statute was held fatal to re- 
covery under Section 81.15. 

The familiar rule that a municipality is not liable for the negli- 
gence of its officers or agents in the exercise of a governmental func- 
tion was reiterated in the above case and in Mormon v. Douglas 
County.® 

In Jorgenson v. City of Sparta® the court held that although a 
city might be liable for the negligent operation of a municipally owned 
vehicle by virtue of Section 66.095, it would not be liable if the vehicle 
was owned by the officer or employee operating the same, although 
automobile allowance was part of his compensation. 


C. Powers oF ADMINISTRATIVE BOARDS 


‘In State v. Board of School Directors’ the court again held that 
a school board has a wide discretion in appointing teachers and that 
a substitute teacher having so served for three years could be dis- 
charged upon her marriage in pursuance of the board’s policy not to 
employ married women. 

In Horlick v. Swoboda,™ following and enlarging upon its pre- 
vious decision,’* the court held that Section 62.13 (9) (c) does not 
empower the Fire Department Pension Board to retire on pension 
members who have served twenty-two years when the motive of the 
board was to make room in the department for friends and relatives 
of members of the board. 

A resolution of the Board of Police and Fire Commissioners per- 
mitting the council to reduce salaries of the policemen and firemen by 
such percent as the council should determine proper was held to 





*271 N.W. 362 (Wis. 1937). 

°271 N.W. 926 (Wis. 1937). 

* 274 N.W. 301 (Wis. 1937). 

™ 273 N.W. 534 (Wis. 1937). 

221 Wis. 373, 267 N.W. 38 (1936). 
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constitute a recommendation within Section 62.13 (7), it being con- 
sidered unnecessary to fix the exact amount of the reduction.’® 


D. City OFFICIALS 


Section 62.09 (6) (b), providing that the council at its first 
regular meeting in February should fix the amount of salary of each 
officer who may be elected or appointed during the ensuing year which 
shall not be increased or diminished during his term of office, was 
held inapplicable to members of the police and fire department.” 

In McCarthy v. Steinkellner’ the court held that a member of the 
Milwaukee Fire Department can be demoted only by the Police and 
Fire Commission after the statutory hearing, and cannot be demoted 
by the chief alone. A threat of such demotion by the chief to compel 
a voluntary retirement on pension is coercion and the member may be 
reinstated. 

City officials may circulate a petition asking for a referendum on 
a charter ordinance previously passed under Section 66.01 because 
the prohibition and forfeiture of office clause contained in Section 
10.43 (2) does not apply to charter ordinance petitions.'® 


E. Powers 


In Wisconsin Power & Light Co. v. Public Serv. Comm." it was 
held that a municipality, under Chapters 196 and 197 of the statutes, 
may acquire not only the utility property within the municipal limits 
but also the connecting rural lines when those lines are used and use- 
ful in furnishing service within the municipality. 

City of Milwaukee v. Chicago, M., St. P. & P. R. R.8 is of in- 
terest because of the consideration given to the statutory definition of 
“real property” in connection with the separate assessment of real 
estate and improvements to their respective owners. 

Where condemnation of lands for the purpose of a dam site is 
sought the municipality must show that it has obtained permission 
from the Public Service Commission to construct a dam, since prop- 
erty can only be condemned for public purposes.’® This case also 
applied the principle that condemnation statutes, being in derogation 





*Silgen v. Fond du Lac, 274 N.W. 256 (Wis. 1937). 
* Ibid 


*223 Wis. 605, 270 N.W. 551 (1937), rehearing, 271 N.W. 374 (Wis. 1937). 
“State v. Wendt, 273 N.W. 72 (Wis. 1937). 

272 N.W. 50 (Wis. 1937). 

*223 Wis. 73, 269 N.W. 688 (1936). 

* City of New Lisbon v. Harebo, 271 N.W. 659 (Wis. 1937). 
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of the common law, must be strictly construed by holding that when 
a resolution contains no declaration as to the necessity of taking any 
particular or described property it fails to meet the requirements 
of Section 62.22 (4), and the passage of a subsequent resolution 
authorizing the condemnation of described lands does not cure such 
defect. 

The case of City of New Lisbon v. Harebo* is also authority for 
the proposition that the acquisition of property situated outside the 
city for a dam and an artificial lake is authorized by Section 27.08 in 
view of Section 62.23 (4) only when reasonably incidental to the 
construction and maintenance of a park. 

In City of Stevens Point v. Bocksenbaum*' the court held as an 
original proposition in Wisconsin that a city may prohibit the use 
of the streets and a public square as a market place by compelling 
vendors to move every fifteen minutes and to find a new parking 
place at least thirty feet away from the original one. This ordinance 
was held to be prohibitory in purpose and effect and therefore within 
the power of the council to enact, and not subject to attack as an 
unreasonable traffic regulation. 

Neither a city nor a municipal administrative board has author- 
ity to pay in advance for services to be performed in the future 
because of Sections 62.12 (8) and 62.12 (6) (b).” 

Relying on its former decisions, the court held in Maynard v. 
De Vries** that the filing of a verified claim is under the statutes a 
dy} YSIYM UOI}Ie JO IsNed & JO J9U9}SIX2 9Y4} 0} JUapadeid UOTIpPUOD 
county cannot waive. It was pointed out that the provisions of 
Section 59.76 are much stricter than those in Section 62.25. 

In Thomas v. Kind** it was held that Section 176.05 does not 
require the adoption of a by-law or ordinance as a condition pre- 
cedent to the granting of a liquor license by a town board; and that 
the statutory “determination” of the amount of the cash bond or 
security to be furnished and the amount of the license tax was 
accomplished by passing what was intended to be an ordinance, but 
which failed to become an ordinance through improper publication. 





"271 N.W. 659 (Wis. 1937). 

™ 274 N.W. 505 (Wis. 1937). 

™State v. Maxwell, 271 N.W. 393 (Wis. 1937). 
* 272 N.W. 27 (Wis. 1937). 

* 222 Wis. 645, 269 N.W. 543 (1936). 
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F. CoNnstTITUTIONAL Law 


An ordinance, regulating the closing hours of dance halls and 
prohibiting dancing on Sunday and Christmas, passed by a county 
board pursuant to its statutory power to enact ordinances for the 
regulation, control, and prohibition of dance halls was upheld as a 
reasonable regulation in Stetzer v. Chippewa County.> In this case 
a dance hall was defined as being not necessarily a place used ex- 
clusively for dancing, and the facts that no charge was made for 
dancing and that the premises were used for other purposes were 
held to be immaterial. 


In Rowland v. City of Racine*® the court held that an ordinance, 
which classified as residential, property which was definitely industrial 
and located in an area devoted to industrial uses, was a taking of 
property without compensation, and was unreasonable and void. The 
court stressed the fact that the property as residential was of sub- 
stantially less value than as industrial. 


The exercise of a telephone company’s right to use the street may 
be controlled by a city only in recognition of its existence and by 
reasonable regulations. In Wis. Telephone Co. v. City of Milwau- 
kee" an ordinance providing that a utility may obtain a permit to 
open a street pavement in order to install equipment upon payment of 


the balance of special street assessments on abutting property was 


held unconstitutional because such sum bears no reasonable relation 
to an amount which may be demanded as a condition for issuing 
the permit, and obviously has no legitimate relation to any lawful 
objects of such a regulation.”* 





* 273 N.W. 525 (Wis. 1937). 

* 223 Wis. 488, 271 N.W. 36 (1937). 

™ 223 Wis. 251, 270 N.W. 336 (1936). 

* The following decisions, considered to be of limited interest or of less im- 
portance than the foregoing, have not been summarized because of lack of space: 
Gross v. Sommers, 271 N.W. 11 (Wis. 1937) ; Milwaukee County v. City of Mil- 
waukee, 223 Wis. 674, 271 N.W. 399 (1937); Schaettle v. State Highway Comm., 
223 Wis. 528, 271 N.W. 63 (1937); State v. Maresch, 273 N.W. 225 (Wis. 1937) ; 
State v. Washburn, 223 Wis. 595, 270 N.W. 541 (1937); Town of Ellington v. 
Industrial Comm., 273 N.W. 530 (Wis. 1937); Village of Whitefish Bay v. Mil- 
waukee County, 223 Wis. 674, 271 N.W. 399 (1937); Smith v. City of Green Bay, 
223 Wis. 427, 271 N.W. 28 (1937); City of Milwaukee v. Burns, 274 N.W. 273 
(Wis. 1937). 
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x 
PERSONAL PROPERTY 
WIL-LarpD Hurst 


A. RiGuts or CoTENANTS 


Kuenzi v. Leisten' indicates the value to a cotenant of defining 
his relation with his fellows by contract. The bill alleged the pur- 
chase of a silo filler by plaintiffs, defendants and other farmers under 
agreement for use on their respective farms during the corn cutting 
season, and the wrongful detention of the machine by defendants. 
The prayer was for a temporary injunction against the denial of 
plaintiffs’ agreed right to use the machine respectively at proper 
times, for a decree fixing a time-table for use among the co-owners, 
and for damages. Save as implied in the general prayer for such 
other relief as was deemed equitable, the bill did not seek partition; 
but the record shows that subsequently, in a separate proceeding, 
partition by sale was in fact had.2 Meanwhile, however, the trial 
court had in effect obtained specific performance of the agreement for 
use of the machine in the current season.* Thus, practically, the case 
on appeal from the overruling of defendants’ demurrer to the bill 
was simply one for damages, and under the statute the demurrer 
must have been overruled in any event if the bill stated any cause of 
action, even though equitable relief was improperly sought. The opin- 
ion, however, says nothing in disapproval of the character of plain- 
tiff’s bill, or of the treatment of the case below. Conceding defen- 
dants’ argument that at common law a cotenant might not sue for 
possession against a fellow owner, the court recognized that coten- 
ants might vary their common law rights by contract,‘ that this pro- 
ceeding was really in enforcement of a contract right, and the remedy 
should be allowed accordingly.’ If the opinion implies approval of 





7223 Wis. 481, 271 N.W. 181 (1937). 

*R. 14-16. 

* Ibid. 

*See Fullington v. Kyle Lumber Co., 139 Ala. 242, 35 So. 852 (1903) ; Free- 
man, Cotenancy and Partition (2d ed. 1886) §268. 

* Cf. Davies v. Skinner, 58 Wis. 638, 17 N.W. 427 (1883). Newton v. Gardner, 
24 Wis. 232 (1869), cited in the present decision, invoked the existence of a con- 
tract right of the defendant to exclusive possession to defeat his cotenant’s action 
of replevin; i.e., there the contract had relevance to tort remedies between the 
parties. Equitable relief is available for enforcement of the common law rights 
of the cotenant, but probably only on showing of threatened destruction of the 
property or insolvency of the defendant. See, e.g., Hancock v. Tharpe, 129 Ga. 812, 
60 S.E. 168 (1907); Freeman, op. cit. supra, note 4, $§245, 250, 323; cf. May v. 
Parker, 29 Mass. (12 Pick.) 34 (1831). 
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specific relief in such a case it seems just, but unusually liberal. It 
does not appear that the particular machine was unique, or that money 
damages were not subject fairly to computation. Perhaps damages 
might be inadequate relief if defendants’ continuance as co-owners 
was a practical condition of having such a machine available to the 
neighborhood farmers who had joined in the agreement. As the event 
here suggests, specific enforcement of a contract regarding cotenancy 
seems open to the objection of futility often raised against specific 
enforcement of partnership agreements, for the relation is subject to 
dissolution upon proceedings by the defeated party. On the other 
hand, the objection of the difficulty of continuous supervision would 
not seem weighty in such a case as the present, at least as compared 
with partnership cases.” 


B. ENFORCEMENT OF SECURITY: BETWEEN THE PARTIES 


Chattel Mortgages. A preliminary action in replevin by the 
mortgagee prior to realizing upon the security assumed practical im- 
portance in a subsequent claim by the mortgagor’s trustee in bank- 
ruptcy that the property had been sold at an unreasonably low figure. 
The unappealed determination of the value of the chattels, made by 
the trial court as part of the routine prescribed by the statute, was 
held to be res judicata, and in the light of the value thus fixed the 
trustee’s claim was deemed plainly untenable. The same decision, 
however, enforced the mortgagee’s obligation to conduct a fair sale 
with reference to the mortgagor’s interest, and held the mortgagee 
accountable for paying a sale commission of 45 per cent of the 
realized amount to an “agent” who was personally liable for the 
debt.® 

Pledge. The decision that the pledgee of stock was not guilty of 
conversion when he caused the stock to be reissued in the name of his 
nominee to facilitate a sale to which he was entitled accords with 





* See Wis. Stat. (1937) c.277; 5 Pomeroy, Equity Jurisprudence (4th ed. 1918) 
$§2127, 2130, 2131. 

"For a well known, and more extreme instance of specific enforcement of a 
contract regulating the relations of cotenants of a chattel, see Madden v. Rosseter, 
114 Misc. 416, 187 N.Y. Supp. 462 (1921), af’d, 196 App. Div. 891, 187 N.Y. 
Supp. 943 (1921). 

*Schwemer v. Citizen’s Loan & Investment Co., 272 N.W. 673 (Wis. 1937). 
en oo See 2 Jones, Chattel Mortgages and Conditional Sales (6th ed. rev. 

1. 
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established authority,!° and seems consistent with the Wisconsin rule 
that the pledgee need not sell the identical shares pledged, if he seils 
shares of the same kind."! Moreover, where the evidence showed sales 
by the pledgee of stock of the same kind as pledged, in the same 
amounts as had been pledged, subsequent to directions given by the 
pledgee’s officer for realization upon the security, no case of con- 
version by retention of the collateral was made out, though there was 
no showing of the numbers of the certificates representing the shares 
sold. The result would have been reached with more difficulty, the 
court intimated, if the pledgee had been shown to have held other 
certificates than those pledged.!* 


C. ENFORCEMENT OF SECURITY: RIGHTS OF ASSIGNEE 


Most jurisdictions have denied the right of one lacking a formal 
assignment of a mortgage to bring an action at law in his own name 
to enforce the security, though he had become equitably entitled to 
the security upon assignment of the debt secured.’* In Muldowney v. 
McCoy Hotel Co.,)* however, the Wisconsin court has now explicitly 
approved the right of such an assignee to bring replevin in his own 


name. The court’s reasoning, that the result accords with the policy 
of the real party in interest statute, seems sound. No change in the 
substantive law is worked, but the purpose of the act is effectuated by 
permitting the action in the name of the one whose substantive right 
is involved.'® 





* Manufacturers Trust Co. v. Chris. Schroeder & Son Co.. 271 N.W. 915 
(Wis. 1937), rehearing denied, 273 N.W. 231 (Wis. 1937). Cf. Day v. Holmes, 
103 Mass. 306 (1869); Union and Planters’ Bank v. Farrington, 13 Lea (Tenn.) 
333 (1884); Cook, Stock and Stockholders (3d ed. 1894) $466. 

™See Smith v. Becker, 129 Wis. 396, 109 N.W. 131 (1906). 

™See Manufacturers Trust Co. v. Chris. Schroeder & Son Co., 271 N.W. 
915 (Wis. 1937) at 918; cf. Smith v. Becker, 129 Wis. 396, 109 N.W. 131 (1906); 
6 Thompson, Corporations (3d ed. 1927) $4252. 

™See 2 Jones, op. cit. supra note 9, $503. 

“223 Wis. 62, 269 N.W. 655 (1936). The equitable assignee was allowed 
to bring replevin in an earlier decision, without discussion of the point. Woodruff 
v. King, 47 Wis. 261, 2 N.W. 452 (1879). 

* The court followed Missouri decisions, approved in Clark, Code Pleading 
(1928) §26, as fulfilling the policy of the real party in interest statute. As the 
plaintiff in the Muldowney case was assignee of but part of the notes secured 
by the mortgage and still outstanding, the decision might seem inconsistent with 
Skobis v. Ferge, 102 Wis. 122, 78 N.W. 426 (1899), which declared that the 
real party in interest statute did not alter the Wisconsin rule that a partial assignee 
could not hold the debtor liable at law or in equity unless the debtor had con- 
sented to such assignment. But clearly the transfer of some of several notes 
secured by the same mortgage does not amount to a “partial assignment”. See 
Dugan v. Knapp, 105 Wis. 320, 322, 81 N.W. 412 (1900); Williston, Contracts 
(rev. ed. 1936) §441. It might also be argued that the Skobis case is distinguishable 
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In the same case the court rejected the mortgagor’s contention that 
the plaintiff-assignee was not entitled to replevin because it did not 
represent all of the outstanding notes secured by the mortgage.’® 
Plaintiff was cotenant of the security with the holders of any other 
outstanding notes,’ and as such, said the court, it could replevy the 
property “for the benefit of all the holders of the notes”, and it 
was no concern of the mortgagor “if the tenant in common must 
divide the results of his recovery of the mortgaged property with his 
cotenants”.1® The decision suggests more questions than the opinion 
answers. Under the statute the court in replevin determines the value 
of the property ;!® this determination becomes res judicata between 
the parties ;?° and would seem thus to bind the co-mortgagees whom 
the court here deems adequately represented by the mortgagee bring- 
ing the action. Could the mortgagor subsequently, as against the 
mortgagees who did not in fact prosecute the replevin suit, assert 
this value determination as fixing the amount of any deficiency? The 
statutory action of replevin, moreover, may conceivably result in a 
money judgment.*2. Would the co-mortgagees then be bound to 


accept this judgment as the realized value of the security? Further, it 
is not clear from the language and citations of the opinion but that the 
court meant to approve not merely the obtaining of possession by one 
mortgagee for all, but likewise the ultimate enforcement of the 
security by the plaintiff mortgagee. An early Wisconsin decision, 
cited in the present case, indicates that a co-mortgagee may enforce 





because it may be interpreted as denying that the partial assignee has any sub- 
stantive right in the absence of the debtor’s consent; and clearly the real party 
in interest statute does not work changes in the substantive law. See Note (1932) 
80 A.L.R. 413, 428. Later decisions, however, tend to treat the Skobis case as deal- 
ing only with the partial assignee’s remedy. See, e.g., Raesser v. National Ex- 
change Bank, 112 Wis. 591, 599, 88 N.W. 618 (1902); Joint School District v. 
Marathcn County Bank, 187 Wis. 416, 422, 204 N.W. 471 (1925). In this light the 
Skobis decision would be inconsistent with the instant case if the latter could 
properly be regarded as involving a “partial assignment”. 

* 223 Wis. 62, 269 N.W. 655 (1936). Plaintiff was assignee of 12 of 17 notes 
originally secured by the same chattel mortgage. Three of the remaining notes were 
accounted for as satisfied; the status of the remaining two notes was not settled in 
the instant case. 

“Cf. Welch v. Sackett, 12 Wis. 243 (1860). 

* 223 Wis. 62, 269 N.W. 655 (1936). 

* Wis. Stat. (1937) §265.13. 

- ‘haa Schwemer v. Citizen’s Loan & Investment Co., 272 N.W. 673 (Wis. 
37). 
* Wis. Stat. (1937) §270.59. 
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his own undivided interest in the security without joining his co- 
tenants,?? though even here it would seem fairer practice to require 
joinder of all, as has been ordered in the foreclosure of a real 
mortgage.”* The present opinion also cites Earll v. Stumpf** which 
declares that though one co-mortgagee is guilty of conversion if he 
attempts to sell the entire security in his own behalf, if he undertakes 
to sell the whole in behalf of all the mortgagees the latter must abide 
by the result, and at most have an action for their due share of what 
is realized. Confusion as to the court’s meaning arises particularly in 
light of Trustees of Ashland Lodge v. Williams* in which the doc- 
trine of Earll v. Stumpf was expressly disavowed, and one co- 
mortgagee was held liable for conversion for having undertaken to 
sell the whole of the security rather than simply his undivided interest 
therein. The rule suggested in the Earll case would seem unduly to 
expose cotenants to the risk of the dishonesty or intervening insol- 
vency of their fellow. And in any case involving notes of different 
maturities secured by the same mortgage, to recognize a right in a 
co-mortgagee even to bring the statutory action for possession, which 
may have the effect of binding his fellows as to the value of the 
security, or to allow one co-mortgagee to enforce even a so-called un- 
divided interest in the mortgage, seems to invite results inconsistent 
with the general Wisconsin rule assigning priority to the notes of 
earlier maturity.2* In the present case, in fact, the unrepresented 
notes were apparently of earlier maturity than any held by the 
plaintiff.” 





































* See Emmons v. Dowe, 2 Wis. 322, 361 (1853). There is substantial authority 
in accord with this dictum, but none of the authorities satisfactorily explores the 
implications of the rule. See, e.g., Gilson v. Gilson, 84 Mass. (2 Allen) 115 (1861); 
om v. Mead, 98 Mich. 330, 57 N.W. 181 (1894); Freeman, op. cit. supra note 
4, $372. 
* Stevens v. Campbell, 13 Wis. 375 (1861); cf. Welch v. Sackett, 12 Wis. 
243 (1860). 

*56 Wis. 50, 53, 13 N.W. 701 (1882), adopted with apparent approval in 2 
Jones, op. cit. supra note 9, $504. 

*100 Wis. 223, 75 N.W. 954 (1898); cf. Emmons v. Dowe, 2 Wis. 322, 
361 (1853) which, though cited in the Muldowney case as supporting its result, 
declares that even a co-mortgagee to whom priority had been given by express 
agreement would be guilty of conversion if he undertook to enforce the security 
for the entire debt and not just for his share of it. 

* See, e.g., Pierce v. Shaw, 51 Wis. 316, 318, 8 N.W. 209 (1881) and McLean 
v. Hoehle, 98 Wis. 359, 363, 74 N.W. 120 (1898), rationalizing the rule of priority 
according to maturity by explaining that “the several holders of such notes . . . ale 
separate and distinct mortgages. and . . . are subsequent mortgagees. . . .” (sic). 

*™The opinion below of —, circuit judge, describes plaintiff’s notes as 
“the last twelve” of the series. R. 
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D. ENFORCEMENT OF SECURITY: RIGHTS OF THIRD PARTIES 


One claiming under an alleged prior contract of sale from the 
mortgagor of lumber asserted that a subsequent mortgage must fail 
for indefiniteness in the description. The mortgaged lumber was 
described as cut from a specified tract, and as “now located” on that 
tract; in fact part of the lumber on the land at the time of the 
agreement to mortgage had been cut from two other tracts, and these 
portions were indistinguishable. From evidence that the mortgagee 
had viewed and estimated the lumber piled on the specified tract at 
the time of making the mortgage, the court decided that the mortgage 
was clearly intended to cover the lumber then stored on the specified 
land, regardless of its source.** That the description was too in- 
definite as to lumber subsequently cut from the various tracts and 
stored on the named land, did not impair the mortgage so far as 
its meaning was thus determinable.2® Parol evidence was thus 
used not to vary the writing, but to determine in the light of 
surrounding circumstances what was essential and what was sur- 
plusage in the description.*® 

The claim adverse to the mortgage in this case rested upon a 
prior oral contract of sale which, the court decided, did not operate 
to defeat the subsequent mortgage because it was unenforceable 
under the Statute of Frauds.*t In answer to the claimant’s reliance 
upon alleged acceptance and receipt as satisfying the Statute, the 
court stressed the distinct character of these elements, and held that 
while inspection of the lumber and expression of satisfaction there- 
with by the buyer’s agent showed acceptance, it was not sufficient 
overt conduct with reference to the possession to amount to receipt. 
The claimant argued that there was “receipt” because title must be 
deemed to have passed under the presumption of the Sales Act, be- 
cause the goods were in a deliverable state and had been uncondition- 
ally appropriated to the contract. The court pointed out that this 
contention assumed the point in issue, the existence of an operative 
contract.®? 





* Mellen Produce Co. v. Fink, 273 N.W. 538 (Wis. 1937). 

* Cf. Mowry v. White, 21 Wis. 417 (1867). 

* See 5 Wigmore, Evidence (2d ed. 1923) §$$2463, 2465; 1 Jones, op. cit. supra 
note 9, §§61, 64. 

* 273 N.W. 538 (Wis. 1937). 

“The argument might also have been answered by pointing out that the 
passing of title as such is irrelevant to the question of receipt, which refers simply 
to possession. See 2 Williston, op. cit. supra note 15, $§551, 558. 
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Cremer v. Banking Commission®™ aligns Wisconsin with those 
states which, in a sharp conflict of authority, have determined that 
one who takes a chattel mortgage as security for a pre-existing debt, 
without giving any new consideration, is a purchaser for value. 
Though the decision only makes explicit what had already been held 
without discussion in a recent case,** it apparently overrules sub 
silentio two early cases.** The reasoning of the opinion raises some 
questions. Thus the fact that an antecedent debt has been held suffi- 
cient consideration to render a mortgage valid between the parties 
seems of little help in weighing the claims of the mortgagee and 
third persons.*® Again, the fact that under the present form of the 
Negotiable Instruments Law in Wisconsin an antecedent debt is 
“value” presents an analogy which has been rejected by high au- 
thority, arguing that similar reasons of mercantile convenience are 
not present with regard to the transfer of a mortgage.** But in sup- 
port of the present ruling, it may well be urged that as a matter of 
business fact the transferability of the note may frequently depend 
upon the assurance of an equally valuable transfer of the security. 





* 272 N.W. 40 (Wis. 1937). See 1 Jones, op. cit. supra note 9, §§81, 246, 247; 
2 Pomeroy, op. cit. supra note 6. §§748, 749. 

™ Pierce v. Westby State Bank, 218 Wis. 648, 261 N.W. 752 (1935). 

™ Body v. Jewsen, 33 Wis. 402 (1873); Funk v. Paul, 64 Wis. 35, 24 N.W. 
419 (1885); see First National Bank of Edgerton v. Biederman, 149 Wis. 8, 13, 
134 N.W. 1132 (1912). Both the Body and Funk cases relied strongly on Bowman 
v. Kuren, 29 Wis. 209 (1871), enunciating the Wisconsin common law rule that 
the transfer of a note as collateral for a pre-existing debt was not for value. 
This rule was retained in the initial adoption of the N.I.L. in Wisconsin, but in 
1917 the Law was amended to conform to the provision of the uniform Law. 
See Wickhem, Consideration and Value in Negotiable Instruments (1926) 3 Wis. 
L. Rev. 321, 335. It has long been established in Wisconsin that one who 
takes a mortgage in satisfaction of, as distinguished from additional security 
for, an antecedent debt is a purchaser for value. See Stevens v. Campbell, 13 
Wis. 375 (1861); Shufeldt v. Pease, 16 Wis. 659 (1863); Rice v. Cutler, 17 
Wis. 351 (1863); Bange v. Flint, 25 Wis. 544 (1870); cf. Note (1932) 80 ALR. 
395, 397. The court’s statement of the facts in the instant case leaves it somewhat 
doubtful whether the mortgage was taken as additional security or in satisfaction 
of the pre-existing debt. But it is clear from the opinion as a whole that the 
decision was conceived not simply as reaffirming old doctrine, but as covering 
the case of a mortgage given as additional security. 

See Schwenker v. Johnson, 198 Wis. 300, 224 N.W. 117 (1929). 

™See People’s Savings Bank v. Bates, 120 US. 556, 7 Sup. Ct. 679, 30 L. ed. 
754 (1887); 1 Jones op. cit. supra note 9, §81; 2 Pomeroy, op. cit. supra note 6, 
$748; cf. Wickhem, supra, note 35, at 332. Whatever the merits of the argument, 
the analogical use of the statute here is interesting. 
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XI. 
PERSONS AND DOMESTIC RELATIONS 
ELEANORE JONES ROE 


A. Suits BETWEEN PARENT AND CHILD 


The past year has presented several Wisconsin cases involv- 
ing the problem of intra-family torts in general, in particular that of 
the right of a minor child to sue its parent and of a parent to sue his 
child for negligent injury.1_ The cases presented in brief are as fol- 
lows: 

In Le Sage v. Le Sage” an unemancipated minor child was allowed 
to sue her paternal aunt for injury resulting from her father’s 
negligence while the latter was driving an automobile as agent for the 
aunt. The court held that although under the rule adopted in 
Wick v. Wick® the plaintiff could not sue her father, she could re- 
cover from the aunt as principal under the doctrine of respondeat 
superior. In Kauth v. Landsverk,* another automobile case, the court 
stated that a parent could sue its child’s principal (in this case the 
other parent) even though the parent could not sue the child itself. 
In Segall v. Ohio Casualty Co.® the court denied recovery by minor 
children against their parent’s automobile liability insurer, applying 
the doctrine of Wick v. Wick® and stressing the provisions of the 
policy. In Groh v. W. O. Krahn, Inc.," also an automobile case, the 
court held an emancipated minor living with his parents could sue 
his parent in tort for injuries sustained through negligent driving by 
the parent. 

Wick v. Wick® is the leading case in Wisconsin denying recovery 
by a minor unemancipated child against its parent for a personal tort. 
The case is in accord with an almost unbroken line of American au- 
thority.» The reasons given by the court were as follows: (1) do- 





: *Le Sage v. Le Sage, 271 N.W. 369 (Wis. 1937); Kauth v. Landsverk, 271 

N.W. 841 (Wis. 1937) ; Segall v. Ohio Casualty Co.. 272 N.W. 665 (Wis. 1937); 
Groh v. W. O. Krahn, Inc., 223 Wis. 662, 271 N.W. 374 (1937). 

*271 N.W. 369 (Wis. 1937). 

* 192 Wis. 260, 212 N.W. 787, 52 A.L.R. 1113 (1927). 

5271 N.W. 841 (Wis. 1937). 

22 N.W. 665 (Wis. 1937). 

1 192 Wis. 260, 212 N.W. 787, 52 A.L.R. 1113 (1927). 

271 N.W. 374 (Wis. 1937). 

, 192 Wis. 260, 212 N.W. 787, 52 A.L.R. 1113 (1927). 

McCurdy, Torts Between Persons in Domestic Relations (1930) 43 Harv. L. 
Rev. 1030, 1057 et seq.; Note (1935) 15 B.U.L. Rev. 857. Contra: Fidelity & 
Casualty Co. v. Marchand (1924) S.C.R. (Can.) 86, 9 D.L.R. 157; Wells v. Wells, 
48 S.W. (2d) 109 (Mo. App. 1932), (1933) 27 Ill. L. Rev. 697. 
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mestic harmony; (2) maintenance of parental discipline; (3) no 
American case had allowed recovery. Other courts have given the 
following additional reasons:’® (1) the possibility of the wrong- 
doing parent’s succession to the damages recovered by the child; 
(2) depletion of the family exchequer for the benefit of but one 
member; (3) possibility of collusion between parent and child or 
fraud on the court. 

Since the Wick case several courts in decisions, almost unani- 
mously approved in the law reviews, have relaxed the general rule 
by permitting recovery," especially where the ultimate loss was to 
be borne by a third party such as an automobile liability insurer,’ or 
a workmen’s compensation insurer,’* or the employer of the negligent 
parent. Moreover, the opinions have quite generally indicated a 
willingness to permit an emancipated minor to recover. 

In the recent Wisconsin cases, digested above, the court has 
allowed recovery in the master-servant case, and in the case of emanci- 
pation, but has refused to depart from the doctrine of the Wick case 
merely because the parent was insured. Nevertheless, the court said: 
“Certain facts and circumstances may give rise to a cause of action 


between parties who also bear the relation to each other of parent 
and child.”2® Later in the same case the court pointed out that in 
the Wick case there existed only the parent-child relationship. The 
court may have in mind such other “facts and circumstances” as are 
found in Dunlap v. Dunlap'* where a minor, employed by his father, 
was allowed to recover workmen’s compensation, or another relation- 





* Roller v. Roller, 37 Wash. 242, 245, 79 Pac. 788 (1905); Dunlap v. Dunlap, 
84 N.H. 352, 360, 361, 150 Atl. 905, 909 (1930), (1931) 6 Wis. L. Rev. 106; Note 
(1936) 11 Notre Dame Lawy. 373, 374. 

* Wells v. Wells, 48 S.W. (2d) 109 (Mo. App. 1932), (1933) 27 Ill. L. Rev. 
697. 
™ Lusk v. Lusk, 113 W. Va. 17, 166 S.E. 538 (1932), (1933) 13 B.ULL. Rev. 
357, (1933) 33 Col. L. Rev. 360, (1933) 11 N.C. L. Rev. 352 (case actually in con- 
tract but the rule not limited thereto). 

* Dunlap v. Dunlap, 84 N.H. 352, 150 Atl. 905 (1930), (1931) 6 Wis. L. Rev. 
106. 
** Chase v. New Haven Waste Material Co., 11 Conn. 377, 150 Atl. 107, 68 
A.L.R. 1497 (1930) (child permitted to sue father’s employer for negligent in- 
jury caused by father in course of employment; case contains a good review of 
cases holding each way) ; Schubert v. Schubert Wagon Co., 249 N.Y. 253, 164 NE. 
42. 64 A.L.R. 293 (1928) (wife suing corporation employing husband) ; Poulin v. 
Graham, 102 Vt. 307, 147 Atl. 698 (1929), (1930) 14 Minn. L. Rev. 574 (wife 
allowed to recover from husband’s employer) ; Hensel v. Hensel Yellow Cab Co, 
Inc, 209 Wis. 489, 503, 504, 245 N.W. 159, 164, 165 (1932). 

“Segall v. Ohio Casualtv Co., 272 N.W. 665. 669 (Wis. 1937). 

34 N.H. 352, 150 Atl. 905 (1930), (1931) 6 Wis. L. Rev. 106. 
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ship such as one in which the injured child is the guest of the host- 
parent.'? The apparent inconsistency between the insurance decision 
and the decisions permitting recovery against a principal may be 
explainable. In the case of a master the basis of vicarious liability 
is usually (although not invariably) considered to be the servant’s 
wrongdoing rather than his liability.* In the case of insurance the 
policy may make the insurer liable only when the insured’s lability is 
established.?® Similarily, many cases hold a partnership not liable 
to the child or wife of a wrongdoing partner for his tortious act on 
the ground that the partnership act or court decisions make a partner- 
ship liable for the act of a wrongdoing partner only to the extent 
that the latter is liable.?° 


Since the main reasons for the rule of parental exemption disap- 
pear in a case where there is third party liability, the parent’s personal 
immunity should not be considered. He should then be considered 
“liable” within the meaning of liability insurance policies, or the 
rules of partnership law, in the minor’s suit.24_ The case of Zutter v. 
O’Connell,?? refusing contribution to a third party from a father 
whose negligence concurred in causing the minor plaintiff’s personal 
injury, might then be rationalized on the ground that otherwise there 
is not complete financial immunity of the parent. Finally, the defense 
of parental exemption from liability, like the defense of coverture, 
might be considered purely personal and unavailable to third parties, 
or even to the parent himself in cases where there is third party 
liability.28 

Kauth v. Landsverk™* presents the case of a parent attempting to 
recover for injuries resulting from the negligence of a minor child. 
Recovery in such cases is generally denied on the basis that it is 





"Cf. Ponder v. Ponder, 157 So. 627 (La. App. 1934). 

* Especially language in Miller v. J. A. Tyrholm & Co., Inc., 196 Minn. 438, 
ae i. 324 (1936) ; Notes (1936) 84 U. of Pa. L. Rev. 429, 791, (1933) 19 Va. 
. Rev. 730. 

*Note (1933) 33 Col. L. Rev. 360 and cases therein cited. 

™* Mahaffey v. Mahaffey, 15 Tenn. App. 570 (1933), (1933) 19 Va. L. Rev. 730; 
Notes (1936) 84 U. of Pa. L. Rev. 429, 791. 

*See discussion in Dunlap v. Dunlap, 84 N.H. 352, 372, 150 Atl. 905, 915 
(1930); Note (1933) 33 Col. L. Rev. 360. 

™ 200 Wis. 601, 229 N.W. 74 (1930). 

* Kaczorowski v. Katkosinski, 321 Pa. 438, 184 Atl. 663 (1936), (1937) 31 
Til. L. Rev. 796. 

*271 N.W. 841 (Wis. 1937). 
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merely the converse of the child’s suit against its parent.2° However, 
at least one of the two reasons advanced in the Wick case to support 
denial of a child’s action, that of maintenance of parental authority, 
is nonexistent where the parties are reversed. This might indicate 
that the Wisconsin court regards that reason as insufficient in itself. 

Groh v. W. O. Krahn Inc.** follows the generally conceded rule 
that an emancipated child may sue his parent in tort for personal in- 
juries.27_ Where a minor is living with his parents the problem of 
family harmony is present whether suit be brought by an unemanci- 
pated or emancipated minor. When the Groh case and the Kauth 
case are considered together it appears that neither reason given in 
the Wick case to support its doctrine is alone sufficient to support 
denial of right of action for personal tort between parent and child. 
The two reasons combined do not appear any stronger. 

In connection with the general problem of the Groh case it should 
be noted that a parent is liable to his adult child for damages caused 
by his negligence ;?* also that an emancipated or adult child cannot 
recover from its parents for negligent injury sustained while an 
unemancipated minor.”® 


B. SpectaL Riguts BASED ON THE FAMILY RELATIONSHIP 


Three of this year’s cases involve the special protection which 
the law accords to the family as a unit and to its members.*® No de- 
tailed discussion of these cases will be made since they present little 
that is new or controversial. 

Potter v. Potter*! was an action for conscious suffering brought 
by the mother’s administrator against a son through whose negligent 
driving the mother was injured and later died. The action was held 
proper despite the argument that the tort-feasor, as heir, would 
benefit from his own wrong, since the cause of action for pain and 





* Duffy v. Duffy, 117 Pa. Super. 500, 178 Atl. 165 (1935), (1935) 15 B.UL. 
Rev. 857, (1935) 40 Dick. L. Rev. 68; Schneider v. Schneider, 160 Md. 18, 152 
Atl. 498 (1930), (1931) 44 Harv. L. Rev. 995; Turner v. Carter, 89 S.W. (2d) 
751 (Tenn. 1936), (1936) 14 Tenn. L. Rev. 294. Contra: Wells v. Wells, 48 S. W. 
(2d) 109 (Mo. App. 1932) (recovery allowed the parent). 

*271 N.W. 374 (Wis. 1937). 

™See Taubert v. Taubert, 103 Minn. 247, 114 N.W. 763 (1908); Lo Galbo v. 
Lo Galbo, 138 Misc. Rep. 485, 246 N.Y.S. 565 (1930); Crosby v. Crosby, 230 
App. Div. 651, 246 N.Y.S. 384 (1931), (1931) 31 Col. L. Rev. 507. 

™* Ponder v. Ponder, 157 So. 627 (La. App. 1934). 

* Reingold v. Reingold, 115 N.J.L. 532, 181 Atl. 153 (1935). 

” Potter v. Potter, 272 N.W. 34 (Wis. 1937); Grasser v. Anderson, 273 NW. 
63 (Wis. 1937); Roche v. Du Bois, 223 Wis. 438, 271 N.W. 84 (1937); Green, 
Relational Interests (1934) 29 Ill. L. Rev. 460, 464 et seq. 

"272 N.W. 34 (Wis. 1937). 
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suffering was an asset belonging to the mother during her lifetime. 
The case also involves the question of the amount of damages 
recoverable for loss of society of a spouse under Section 331.04 (2). 
In Grasser v. Anderson®® recovery was denied under the wrongful 
death act for the death of a wife killed in an automobile collision 
where the collision was attributable mainly to the negligence of the 
husband who was the beneficiary. The case also involves the ques- 
tion of the right of the wife’s estate to recover funeral expenses, 
expenses of perpetual care of a cemetery lot and of the wife’s last 
illness. It appears from the above two cases that recovery for pain 
and suffering of the deceased prior to death will not be affected by the 
contributory negligence of an heir, but that recovery for wrongful 
death will be subject to the defense that the beneficiary contributed 
by his negligence to the death. The court did not specifically discuss 
the comparative negligence statute, but it would undoubtedly apply 
in this sort of a case. 

Roche v. Du Bois** goes a step beyond previous authority** by in- 
cluding within the confines of a “homestead” fifteen cottages not 
occupied by the homestead claimant, his family or servants, but rented 
out to tourists. The result is desirable because such a business is as 
much a part of the maintenance of such a homestead as is farming 
to other agricultural homesteads. 


C. Divorce aND ALIMONY 


Two cases from the past year deal with the matter of divorce and 
alimony. 

It was held in Szumski v. Szumski®® under Section 247.28, author- 
izing the granting of support and maintenance although divorce is 
denied, that the trial court may not place a time limit on the hus- 
band’s common law liability to support his wife. The court was 
clearly right in the matter of statutory construction. Quaere: 
Whether the legislature might not, if it chose, limit the husband's 
duty of support in certain cases. Such a statute might even be made 
retroactive, for although marriage is held a contract for many pur- 
poses, yet it has not been considered such within the constitutional 
prohibition against impairment of the obligation of contracts.3¢ 





5273 N.W. 63 (Wis. 1937). 
271 N.W. 84 (Wis. 1937). 
», Schoffen v. Landauer, 60 Wis. 334, 19 N.W. 95 (1884). 
223 Wis. 500, 270 N.W. 926 (1937). 
Maynard v. Hill, 125 US. 190, 8 Sup. Ct. 723. 31 L. ed. 654 (1888); see 
Jacobs, Cases and Materials on Domestic Relations (1933), c. iv, $1, pp. 128 et seq. 
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In Estate of Kronglaski*" plaintiff, claiming as widow of the 
deceased, petitioned to have set aside a decree of the county court 
assigning his estate to the State of Wisconsin as escheated property. 
The deceased had formerly obtained a divorce from petitioner in the 
State of Washington upon service by publication. However, he had 
failed to satisfy a Washington statute requiring that the complaint in 
a divorce action be verified. The Wisconsin court in the instant 
case found the Washington divorce void for want of jurisdiction on 
the ground that service by publication was insufficient where the 
statutes of the state permitting such service were not strictly followed. 

Since, as the court conceded, it is highly speculative whether a de- 
fendant will receive actual notice in a case of valid service by publi- 
cation, it is not clear that the defendant was harmed by the absence 
of verification. Aside from the question of procedure, the case seems 
to involve the problem of policy concerning recognition of foreign 
divorces. Under Haddock v. Haddock* the full faith and credit 
clause does not require a state to give recognition to a decree rendered 
in another state which is not the matrimonial domicile, and wherein 
only one of the parties is domiciled and present. Yet most states will 


recognize such foreign divorces, probably due in part to a desire to 
stabilize family relationships. Failure to recognize a foreign divorce 
may create a situation where parties would find themselves divorced 
in one state and married in another.*® The question in the principal 
case primarily concerned property, possibly necessary for plaintiff's 
support, with the state the only other claimant. The decision may 
have been influenced by the particular facts. 


D. PRroTecTION oF INCOMPETENTS, MINORS, PAUPERS 
AND BASTARDS 


The cases this year falling under this heading do not present un- 
usual questions and in the main are based on typical statutes and 
hence will be discussed very briefly. 

In re Sletto’s Estate*® involved a dispute over the amount of the 
state’s claim based upon Section 49.10, against the estate of a de- 
ceased insane person for his care and maintenance. The court held 
that the statute makes the state a preferred creditor for such claim 





222 Wis. 634, 269 N.W. 528 (1936). Accord: Morey v. Morey, 27 Minn. 
255, 6 N.W. 783 (1880). 

“201 U.S. 562, 26 Sup. Ct. 525, 50 L. ed. 867, 5 Ann. Cas. 1 (1906). 

* Note (1935) 21 Va. L. Rev. 797; Madden, Domestic Relations (1931) 315, 
316; Goodrich, Conflict of Laws (1927) §127. 

“272 N.W. 42 (Wis. 1937). 
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and does not give the state a lien upon deceased’s property, thus sav- 
ing prior rights of his dependents, such as dower and homestead: 

In re Guardianship of Radoll* deals with liability for the sup- 
port of incompetents and is merely an application of Section 357.13 
(2) to a particular fact situation. The common law gave the duty 
of care and custody of incompetents to the state whose policy was 
to appropriate the estate of such wards for their proper care and 
maintenance.‘ Practically all states have statutes charging the estate 
of the ward.** 

In re Uggen’s Guardianship** held that investment of an incom- 
petent ward’s funds in time certificates of a bank, where there was 
no court order authorizing it and no approval thereof by the county 
judge, was a breach of duty making the trustee liable to the ward’s 
administrator for the amount of the funds plus interest. The court 
also held that six months is as long as considerable sums should 
ordinarily be held by a trustee for temporary purposes.*® 

In re Guardianship of Farness*® held that in seeking to recover 
damages a ward has the burden of establishing loss through his 


guardian’s failure to convert investments into legal investments under 
Section 231.22. 


Guardianship of Snyder* held that a guardian is liable, on ac- 
counting, for interest from the time a bequest becomes payable and 
not from the time of a prior misappropriation of funds. The case 
also held that where a mother, as guardian, makes no charge in her 
accounts for care or keep of a minor ward, the surety on her bond 
cannot be credited for such an item. This is the established rule.** 


De Groot v. Van Akkeren* reiterates the Wisconsin rule, which 
is in line with the majority view, relating to a six year old child’s 
capacity for contributory negligence.®° 





“222 Wis. 539, 269 N.W. 305 (1936). 
= — v. Ikey’s Estate, 84 Vt. 363, 79 Atl. 850, Ann. Cas. 1913A 575, 576 

11). 
— Domestic Relations (1931) §234; Tiffany, Domestic Relations 

229. 

“271 N.W. 326 (Wis. 1937). 

“Abrams v. United States Fidelity & Guaranty Co., 127 Wis. 579, 106 N.W. 
1091, 5 L.R.A. (N.S.) 575 (1906). 

“273 N.W. 522 (Wis. 1937). 

“272 N.W. 1 (Wis. 1937). 

“ Abrams v. United States Fidelity & Guaranty Co., 127 Wis. 579, 106 N.W. 
1091, 5 L.R.A. (N.S.) 575 (1906). 

* 273 N.W. 725 (Wis. 1937). 
_ ~ Wilderman, Presumptions Existing in Favor of the Infant in Re: The Ques- 
ne . by a Ability to be Guilty of Contributory Negligence (1935) 10 Ind. 
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Town of Ellington v. Industrial Commission™ limits the meaning 
of “pauper” under Section 49.02 and discusses the requisites for 
establishing a settlement under Section 49.02 (4) and (7). 

Gardner v. State’® approves the application of Section 166.07, 
providing for entry of judgment on agreement in settlement of a 
bastardy action when there is default of payment. In that case also 
the defendant was not permitted to refute his unequivocal admission 
of paternity upon appeal to the circuit court, where there had been 
no timely impeachment of the contract for duress, coercion, fraud or 
mistake. 


XII. 
PLEADING, PRACTICE AND PROCEDURE 


W. Wave BoarpMAN 


More significant than any one decision of our court in its last 
two terms within the field of pleading, practice and procedure, was 
the number of such decisions. There were ninety-three of them. Most 


of them involved issues of procedural law rather than the mere appli- 
cation of principles not themselves in issue. These cases indicate that 
the field of adjective law is not waning in importance. Their num- 
ber makes impossible either a digest of all of them or much dis- 
cussion of any of them. 


A. Courts 


In two decisions our court had occasion to consider the problem 
of the jurisdiction of a county court.1 In Estate of Adams it was 
held that the county court was without jurisdiction to determine and 
order income tax claims barred under the income tax law because the 
power to determine such question was exclusively conferred by statute 
upon administrative agencies and the courts of review. The general 
grant of probate jurisdiction yields to such exclusive jurisdiction. 

In Estate of George? the supreme court made a complete review 
of the historical development of the county court, from the territorial 
act of 1839 forward, analyzing and correlating constitutional and 
legislative provisions as well as decisions of the court under the dif- 





"273 N.W. 530 (Wis. 1937). 

= 272 N.W. 478 (Wis. 1937). 

1Estate of Adams, 272 N.W. 19 (Wis. 1937); Estate of George, 270 NW. 
538 (Wis. 1936), rehearing, 274 N.W. 294 (Wis. 1937). 

* Rehearing, 274 N.W. 294 (Wis. 1937). 
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ferent provisions. The court’s conclusions in this case were: (1) 
With respect to matters in probate, the county court has plenary 
power in law and equity. (2) It has jurisdiction over a trust, but only 
when it is testamentary. (3) Its jurisdiction is limited by some ex- 
press statutory provisions.’ (4) Its jurisdiction does not extend to an 
action or proceeding to enforce delivery or to determine title to prop- 
erty alleged to be an asset of an estate in probate, or to an action by 
an executor upon a surviving cause, or to a proceeding to determine 
liability of a surety upon the administrator’s undertaking. 

In General Accident Fire and Life Assurance Corporation v. 
Industrial Commission* the court was given and rejected another 
cepportunity to retrieve a small portion of the power, judicial in nature 
if not in fact, now vested conclusively in administrative agencies. 
Upon the precedent of Crowell v. Benson’ it was urged that findings 
of the Industrial Commission upon the questions of the employer- 
employee relationship and the causal relationship of the injury were 
findings upon jurisdictional facts, and as such could not be placed 
beyond judicial review. The court held these questions to be juris- 
dictional in a legislative sense only, and that, being changeable by the 
legislature, they need be reviewable only to the same extent as afford- 
ed by certiorari. Crowell v. Benson was thus, in part at least, dis- 
tinguished. The rule remains that findings of fact by an administra- 
tive body can be placed beyond judicial review if based upon any 
evidence whatever. The problem of congestion of courts seems to be 
furthered on its way to an indirect solution. 


B. REMEDIES 


Upon an accounting by a testamentary trustee, the county court 
surcharged the trustee’s accounts and entered judgment against the 
trustee and his surety. The surety company contended that tiie 
county court could only settle and surcharge the accounts of the 
trustee, and that plenary suit upon the bond would then have to be 
brought against the surety company. This had been the accepted 
view.’ The supreme court held in its first opinion that the county 
court could make the surety a party to the accounting and could 





__ "See, for example §313.07 of the statutes, relating to claims for possession or 
title to real estate. 

‘223 Wis. 635, 271 N.W. 385 (1937). 

«285 US. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 
we” of George, 270 N.W. 538 (Wis. 1936), rehearing, 274 N.W. 294 (Wis. 


"Estate of Thompson, 212 Wis. 172, 248 N.W. 167 (1933). 
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enter judgment directly against the surety. It was pointed out that 
such procedure was much more favorable to the bondsmen.* Upon 
rehearing the court held that it was indeed a problem of jurisdiction, 
that the court was without jurisdiction of the subject matter of the 
liability upon the undertaking and that accordingly jurisdiction could 
not even be conferred by consent of the parties. 

The view first expressed was sound procedure if it was not sound 
law. In the absence of an issue of execution, estoppel, set-off, or 
fraud, the plenary suit seems to be superfluous circuity. Likewise 
fairness should require that even a surety should have an opportunity 
to defend what is practically his own lawsuit. The latter considera- 
tion could be attended to by an appropriate court rule. The avoidance 
of plenary suit, however, being jurisdictional, probably requires legis- 
lative action. Perhaps this decision may result in some well directed 
reform. 

In a mandamus action,® the court held that mandamus would not 
lie where there was a bona fide factual dispute. Nevertheless, the 
court held that the action might be considered as one brought for 
declaratory relief, and did so consider it. 

In three cases the supreme court exercised its supervisory power. 
In one case’ it used certiorari to review an order of a circuit court 
imposing conditions upon the issuance of an execution, where there 
was no authority for the imposition of such conditions. In another 
case™ the court granted prohibition to restrain proceedings in an 
action in the state court where another action between the same 
parties upon the same issues was already pending in a federal court. 
The plaintiff apparently had brought the second action to take ad- 
vantage of the provision of state law permitting an adverse discovery 
examination which, of course, is not within the Conformity Act 
and is unknown to federal procedure. The court granted prohibition 
pending the trial in federal court as a matter of a policy of de- 
ference in such concurrent cases generally, to which plaintiff’s desire 
to supply an omission in the procedure of the forum of his choice 
made no exception. Prohibition was also granted to enjoin a trial 





* The law is well settled that an order settling the fiduciary’s accounts is con- 
clusive upon the surety, in the absence of fraud, although made without notice to 
the surety. See Holden v. Curry, 85 Wis. 504, 55 N.W. 965 (1893); Meyer v. 
Barth, 97 Wis. 352, 72 N.W. 748 (1897); Wallber v. Wilmanns, 116 Wis. 246, 93 
—- Ce (1903) ; Newcomb v. Ingram, 211 Wis. 88, 243 N.W. 209, 248 N.W. 171 

1933). 

* State ex rel. Young v. Maresch, 273 N.W. 225 (Wis. 1937). 

* State ex rel. Rasmussen v. Circuit Court, 222 Wis. 628, 269 N.W. 265 (1936). 
“In re Phelan, 274 N.W. 411 (Wis. 1937). 
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court from setting a case down for trial which was not properly pend- 
ing, having previously been dismissed upon plea in abatement.™? In 
each of these cases, the order of the trial court was nonappealable 
and was prejudicial to the rights of the petitioner, thus satisfying 
the prerequisite for the exercise of these writs. 

Section 266 of the United States Judicial Code! permits the stay- 
ing of actions brought in federal court to enjoin state officers from 
enforcing state laws or orders alleged to be invalid, upon the com- 
mencement of an action in the state court “to enforce such statute or 
order”. Wisconsin has in turn enacted a statute to take advantage of 
and give effect to this concession of congress.1* In Department of 
Agriculture and Markets v. Laux*® it was held that a state depart- 
ment having the duty of enforcing the peddler licensing law’® might 
bring an action in the Circuit Court for Dane County for declaratory 
relief. The attack upon the law in the United States court itself 
provides the justiciable controversy. An action ‘for declaratory 
relief is an action “to enforce such statute or order”. There is thus 
established a sure and direct method of insuring the initial testing 
of state legislation and orders in state courts. 


C. Process AND JURISDICTION * 


Two cases serve as reminders that jurisdiction is the sine qua 
non of every judgment. They likewise serve as reminders first of the 
limitations upon the jurisdiction obtainable by publication of process 
and secondly that in publication a strict technical compliance with the 
statutes is vital. These cases are Riley v. State Bank of De Pere‘* 
and Estate of Kronglaski.‘* In the latter case a divorce obtained in 
Washington state by published service was held invalid for want 
of a proper verification to the complaint, with the result that the 
widow inherited. In the former case a bank which had been garnishee 
in two actions was not protected as against the plaintiff, its debtor, 
because both garnishment actions had jurisdictional defects. The 
first garnishment was in aid of execution upon a deficiency judg- 
ment in a foreclosure action where service was had by publication 





ne — ex rel. Central Surety and Ins. Co. v. Belden, 222 Wis. 631, 269 N.W. 
1936). 

* 36 Stat. 1162 (1911), 28 U.S.C. $380 (1928). 

“ Wis. Stat. (1935) §285.06. 

* 223 Wis. 287, 270 N.W. 548 (1936). 

* Wis. Stat. (1935) c. 129. 

* 223 Wis. 16, 269 N.W. 722 (1936). 

* 222 Wis. 634, 269 N.W. 528 (1936). 
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upon a nonresident. This was clearly void.’* The second garnishment 
was void because service upon the nonresident defendant was at- 
tempted by publication without the proper “not found” statement in 
the garnishee return. 

A general appearance in either of these basic actions would have 
cured the jurisdictional defect. The special appearance for objection 
to jurisdiction is thus of importance. In two cases of the previous 
year the court applied a test of “staying out of court for all other 
purposes” with alarming results.2° Such test may be sufficient for 
most cases, but it is not adequate for all cases. In Bitter v. Gold 
Creek Mining Company”! the court apparently had first applied this 
test to produce an unsound result. Upon motion for rehearing it 
reconsidered its view and held that a prayer to enjoin a discovery 
examination, being consistent with and incidental to the motion to 
dismiss, did not constitute a general appearance. 


D. REMOVAL oF CAUSES 


That the state appellate court should have a problem in removal of 
causes is novel. The problem it had this past year was even more 
novel. A local citizen brought an action for monthly installments 
upon an accident policy against a foreign corporation. At the time 
of the commencement of the action the installments aggregated less 
than $3,000. At the time of trial the complaint was amended to 
include the intervening installments, which brought the amount in- 
volved over the removal requirement. Defendant promptly took the 
required steps for removal to federal court. After exhaustively re- 
viewing the various established principles governing the effect of 
amendments upon removability, the court evolved a new one. It held 
that where the damages are liquidated, the damages claimable at the 
commencement of the action governs the amount in dispute within 
the meaning of the removal statute, regardless of subsequent amend- 
ment.?? 





*” Pennoyer v. Neff, 95 U.S. 714, 24 L. ed. 565 (1877) ; Maxcy v. McCord, 120 
Wis. 571, 98 N.W. 529, 98 N.W. 923 (1904). 

* In Schwantz v. Morris, 219 Wis. 404, 263 N.W. 379 (1935), it was held that 
a joint motion to dismiss by joint defendants was a general appearance, and 4 
motion to dismiss “with costs and disbursements” was similarly viewed in State 
ex rel. Nelson v. Grimm, 219 Wis. 630, 263 N.W. 583 (1935). 

™ 273 N.W. 509 (Wis. 1937). 

™ Egan v. Preferred Accident Insurance Company, 223 Wis. 129, 269 NW. 
667 (1936). 
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E. PLEADING 


As usual many cases arose upon demurrer and the court voiced 
many well known principles of pleading in them. Of more general 
interest were the holdings that an allegation that plaintiff is the 
owner of certain premises is not a conclusion of law,”* and the 
holding that a general, as distinguished from a local, custom need not 
be pleaded.* 

It is interesting to note that in one case findings of fact and 
conclusions of law had been entered in sustaining a demurrer.” 
This irregularity might be more humorous were it not for the com- 
mon practice of entering such findings and conclusions in default 
cases, where they are equally superfluous.”® 


F. PartTIEs 


In Muldowney v. McCoy Hotel Company” it was held that a 
purchaser of chattel mortgage notes was a real party in interest to 
replevy the mortgaged property, since the notes carried equitable 
ownership of the mortgage securing them. It was further held that 
one cotenant or noteholder might alone maintain the action in the 
absence of a demurrer or plea to the defect of parties. 

In another case”* it was held that a bondholder had a cause of 
action to foreclose the mortgage in spite of the provision of the trust 
deed that action could be brought only by the trustee or after demand 
and refusal by the trustee. Such disability was held to go to the 
capacity of the bondholder, rather than to the cause of action, and 
accordingly was waived by answer to the merits. 


G. WITNESSES 


A defendant in a prosecution for the violation of a municipal 
ordinance may be called as an adverse witness since the action is a 
civil suit. Where an injured employee does not join in the action 
under the Workmen’s Compensation Act against a third party tort- 





™Latsch v. Bettke, 222 Wis. 485, 269 N.W. 243 (1936). 

“Fredonia Canning Company v. Sergeant & Nicholoy, Inc., 223 Wis. 8, 269 
N.W. 697 (1936). 

*Trathen v. Lyon, 272 N.W. 449 (Wis. 1937). 

_ "See Krause v. Krause, 23 Wis. 354 (1868); Potter v. Brown County, 56 

Wis. 272, 14 N.W. 375 (1882). 

* 223 Wis. 62, 269 N.W. 655 (1936). 

* Wasielewski v. Racke, 272 N.W. 846 (Wis. 1937), rehearing, 273 N.W. 819 
(Wis. 1937). 

* City of Milwaukee v. Burns, 274 N.W. 273 (Wis. 1937). 
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feasor, he is nevertheless subject to being called adversely by the de- 
fendant, as a person for whose “immediate benefit the action is prose- 
cuted”.°° These were the answers to two new problems of adverse 
examination. 

In De Groot v. Van Akkeren*™ there is a valuable contribution to 
the subject of the competency as a witness of a child of tender years. 
Plaintiff’s most important witness in this case was six years of age. 
His testimony was received without oath after the court had ques- 
tioned him to judge of his intelligence. His testimony was incon- 
sistent in many respects. A new trial was ordered because of the in- 
consistencies coupled with the failure of the lower court to examine 
the boy as to his understanding of the importance and duty of telling 
the truth. 


H. Issues 


A pair of cases in the past year demonstrate the extent that issues 
may go beyond the pleadings. In an assault and battery case®* the 
issues made by the pleadings related to an alleged assault and battery 
by defendant while the testimony, received without objection, related 
to a conspiracy to assault. The court held that this unpleaded issue, 
having been fully tried, might have been submitted to the jury. But in 
another case, the fact that there was some evidence upon an unpleaded 
issue, material to and admitted upon a pleaded issue, would not per- 
mit the raising of the new issue upon appeal.®* 

In a malicious prosecution action** the court definitely followed 
“the overwhelming weight of authority” that the question of probable 
cause in such an action is for the court to determine, the jury’s func- 
tion being only to decide disputed evidentiary facts upon such issue. 


I. Summary JUDGMENT 


The new summary judgment procedure received clarification in 
two respects in the last term of court. Such a judgment cannot be 
supported by a mere affidavit that the allegations in the pleading are 
true. Evidentiary facts as well as statement of belief as to the 
merit are essential to the affidavit.5 When summary judgment dis- 





*Employers’ Mutual Liability Insurance Co. v. Icke, 274 N.W. 283 (Wis. 1937). 

™ 273 N.W. 725 (Wis. 1937). 

™ Krudwig v. Koepke, 223 Wis. 244, 270 N.W. 79 (1936). 

* Bushman v. Tomek, 222 Wis. 562, 269 N.W. 289 (1936). 

™ De Vries v. Dye, 222 Wis. 501, 269 N.W. 270 (1936). 

* Fuller v. General Accident Fire and Life Assurance Corporation, 272 N.W. 
839 (Wis. 1937). 
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missing the action as to one of several defendants is ordered, such 
judgment should be entered at once, independent of the judgment 
which may ultimately be rendered as to the other parties.** 


J. Jury Trrar 


It has been held many times that going to trial to the court with- 
out demanding a jury trial constitutes a waiver of jury trial, although 
it is not included in the statute*? enumerating the methods of waiver 
of jury trial. This rule was reaffirmed and extended in In re Acme 
Brass and Metal Works** where it was held that allowing a case to 
remain upon the court calendar so indicated assent to trial by the 
court as to be the basis of an estoppel if the other party acted in 
reliance thereupon. The statute enumerating three ways in which jury 
trial may be waived, two of which are express consent of the parties, 
apparently is as unnecessary and meaningless as it is incomplete and 
misleading. It should either be revised or repealed. 

In a criminal case*® two women jurors stayed at a boarding house 
where one of the state’s chief witnesses likewise stayed. At meal 
times the witnesses and the trial were openly discussed by others. 
This was called to the court’s attention, the jurors were examined in 
the presence of the defense counsel, the situation was remedied and 
the trial proceeded. Upon appeal from conviction it was held that the 
circumstances would have necessitated a new trial except for the 
acquiescence of the defense in proceeding with the trial. Upon re- 
hearing, however, a new trial was granted in the interests of justice. 
Incidentally, of the affidavits used in the motion for new trial, those 
of the juror herself were held improper upon the well known doctrine 
that a juror cannot impeach his own verdict. 

In Husting v. Dietzen* where a special verdict was inconsistent 
and the foreman said a mistake had been made, the court was held 
properly to have referred the verdict back to the jury. The report is 
valuable since it sets forth the exact and proper procedure in such 
situation. 


K. INsTRUCTIONS 


An instruction which assumes a fact which is in issue is, of course, 
improper. Such error is easily made, yet easily avoidable by adding 





* Witzko v. Koenig, 272 N.W. 864 (Wis. 1937). 

* Wis. Stat. (1935) §270.32. 

™ 272 N.W. 356 (Wis. 1937). 

* Newbern v. State, 222 Wis. 291, 260 N.W. 236 (1936). 
“272 N.W. 851 (Wis. 1937). 
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such an expression as “if any”. The opposite of this error is to 
leave to the jury the matter of determining the law, the issues, or 
whether evidence was introduced or admitted. Both errors occurred 
in one case. The court discussed plaintiff’s physical and mental 
pain, without adding “if any”, and on the other hand permitted 
counsel to read a part of a deposition which was challenged as not 
being in evidence, without knowing or ruling whether it was in 
evidence. 

In the same case it was suggested that error in the charge was 
not reviewable in the absence of a motion for new trial. This over- 
looked the established rule that it is error of the jury only which re- 
quires such a motion, and that error of the court, in the instructions® 
or otherwise,** are reviewable without such motion. 

In two cases prejudicial error was committed in inadvertently ad- 
vising the jury of the effect of answers to special verdict questions.“ 
In the latter case this occurred by the court’s reading to the jury 
the comparative negligence statute. 





L. Law or THE CasE, REs JUDICATA AND REVIEW 


The related doctrines of the law of the case and res judicata were 
the subject of many significant decisions in the last year. It was held 
that the decision of the court in denying a motion for summary judg- 
ment does not become the law of the case.*® Nor does a ruling upon 
demurrer by the trial court become the law of the case, and the un- 
successful demurrant can support a judgment in his favor by the 
rejected principle.** But a decision of the supreme court upon de- 
murrer does establish the law of the case, binding upon the parties 
and the court upon a subsequent appeal from judgment,*? just as does 
a decision upon appeal from a judgment where new trial is ordered. 





“ Krudwig v. Koepke, 223 Wis. 244, 270 N.W. 179 (1936). 
“ Prichard v. Deering Harvester Co., 117 Wis. 97, 93 N.W. 827 (1903). 
“Sullivan v. Minneapolis, St. P. & S. S. M. R. R., 167 Wis. 518, 167 NW. 
311 (1918). 

“ Anderson v. Seelow, 271 N.W. 844 (Wis. 1937); De Groot v. Van Akkeren, 
273 N.W. 725 (Wis. 1937). 

“Holzinger v. Prudential Insurance Co., 222 Wis. 456, 269 N.W. 306 (1936). 
The reason given was that such motion determines no issue, but the existence of an 
a ee what if the supreme court discussed the law on appeal from such 
order 

“First Wisconsin National Bank of Milwaukee v. Roehling, 269 N.W. 677 
(Wis. 1936). 

“ Horlick v. Swoboda, 273 N.W. 534 (Wis. 1937). 
“Estate of Leedom, 273 N.W. 471 (Wis. 1937). 
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It is upon or consistent with this doctrine that the court will not re- 
view any judgment entered in accordance with its own mandate.*® 


A judgment of foreclosure and sale does not preclude a later 
extension of the redemption period. To this extent the judgment is 
not res judicata, but interlocutory. The value of property as de- 
termined in a replevin action is res judicata in a later action between 
the same parties for damages through sale of the property." The 
doctrine of res judicata applies in favor of a principal who was not a 
party to the action in which the agent’s alleged tortious act was in 
issue and adjudicated.*? 

That a plaintiff who elects to take judgment for a reduced amount 
cannot be heard to complain of the optional remittitur®™ seems sound. 
But the doctrine that one who receives one of the forms of relief 
which he sought in the alternative cannot question such order does 
not seem fair, even if sound.®* It was nevertheless extended to pre- 
vent a mortgagor’s reviewing an order granting him an extension 
of the redemption period “for such period . . . and upon such terms 
and conditions as the court should fix and determine”. All of which 
merely shows that a rule may be legally and logically sound, but yet 
unfair. 


XIII 


REAL PROPERTY, MORTGAGES, AND VENDOR 
AND PURCHASER 


Rate M. Hoyr 


A. FORECLOSURES 


As in the past several years, the decisions in the real estate 
field during the period under consideration have been mainly con- 
cerned with questions relating to the foreclosure of mortgages and 
land contracts, and particularly with the application of the so-called 





“ Richter v. Standard Manufacturing Company, 271 N.W. 14 (Wis. 1937). 
"St. Joseph’s Hospital v. Maternity Hospital, 272 N.W. 669 (Wis. 1937). 
™ Schwemer v. Citizens’ Loan and Investment Co., 272 N.W. 673 (Wis. 1937). 
“Vukelic v. Upper Third Street Savings and Loan Ass’n., 222 Wis. 568, 269 
N.W. 273 (1936). There is an excellent discussion in this case of the problem of 
res judicata as extended to one not a party to the adjudication. 
Duss v. Friess, 273 N.W. 547 (Wis. 1937). 
“This doctrine is usually applied to alternative motions after verdict. Larson 
v. Hanson, 207 Wis. 485, 242 N.W. 184 (1932). One should neither have to 
elect his motion nor be precluded from urging, for example, that he was entitled 
toa judgment notwithstanding the verdict instead of a new trial. 
Marwalt Realty Co. v. Greene, 271 N.W. 648 (Wis. 1937). 
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moratorium laws. The progress of the law in this field during the 
past year will be briefly indicated under several subheads. 


(1) Receivership 


In Dick & Reuteman Co. v. Jem Realty Co. the court advanced 
to a new position in the matter of receivership in a foreclosure action 
by holding that even though all interest and taxes are paid and the 
default relates only to installments of the principal, the trial court 
must appoint a receiver where the mortgaged premises are a com- 
mercial investment rather than a home, and the mortgage in terms 
pledges the rents and profits, and the mortgagor is retaining the 
net income instead of applying it on the defaults of principal. Such 
retention by the mortgagor was held to constitute waste, and “neither 
the fact that the interest and taxes are paid nor the fact that the 
property is an adequate security is a defense to the charge of waste”. 

In Tweedy v. Johnston,? involving the foreclosure of a long-term 
lease, the court held that Section 234.19 (2) means exactly what it 
says when it provides that the lessee shall have all the rents and 
profits of the premises during the one-year redemption period ; hence 
the appointment of a receiver to collect such rents is improper. 


(2) Extension of Redemption Period 


In Central Wisconsin Trust Co. v. Keating® the court held that 
after a mortgagor has been granted two extensions of the redemption 
period, the trial court has no authority to grant a third extension in 
the absence of a showing that the second order was not just and rea- 
sonable or that the mortgagor’s circumstances or the condition of the 
property has changed. 

In Marwalt Realty Co. v. Greene* it was held that the provision 
of Section 281.22 (2) providing for “payment” of all taxes as a con- 
dition of extension where the premises are not a home, requires re- 
demption of all tax sales as well as payment of currently outstanding 
taxes. 

In Brown v. Loewenbach® it was held (1) that a mortgagor dis- 
satisfied with the terms imposed upon him in granting his motion 
for an extension of the redemption period may appeal from the 





*274 N.W. 416 (Wis. 1937). 
?222 Wis. 302, 267 N.W. 282 (1936). 
*223 Wis. 525, 271 N.W. 35 (1937). 
“271 N.W. 648 (Wis. 1937). 
*274 N.W. 434 (Wis. 1937). 
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order; (2) that the moratorium statute of 1935 applies to judgments 
entered prior to its passage; and (3) that there was no abuse of dis- 
cretion in requiring the mortgagor to pay in monthly installments 
during the period of a one-year extension granted by the court, 
five years’ accumulation of taxes and all interest due or to become 
due, amounting in all to about $58,000, though the earning power of 
the property did not exceed $14,000 per year. 

In Benkert v. Gruenewald® and St. Joseph’s Hospital of Francis- 
can’ Sisters v. Maternity Hospital and Dispensary Association’— 
both actions to foreclose land contracts—the court held that in such 
an action, as distinguished from a mortgage foreclosure, the power 
of the trial court to fix and to extend the redemption period is in- 
herent and not statutory, so that the constitutionality of the attempt 
in Section 218.25 (1) to authorize the granting of extensions up to 
three years in land contract cases need not be considered. In the 
Benkert case it was held an abuse of discretion to grant a two-year 
extension to a vendee who was hopelessly insolvent, where the 
property was worth less than the amount remaining unpaid on the 
contract. In the Hospital case an extension of three years to a hos- 
pital association was held not to be an abuse of discretion, where the 
property was tax-exempt and the vendee had made valuable improve- 
ments, and there was some hope of being able to finance the redemp- 
tion by a public campaign for contributions. 


(3) Sheriff's Sale, Confirmation and Deficiency 


In Wahl v. H. W. and S. M. Tuligren, Inc.® (a vendor’s action 
for specific performance rather than a mortgage foreclosure) the 
court held that the trial court has no power, in connection with the 
confirmation of a sale, to deny a deficiency judgment absolutely, and 
that the plaintiff must in such case be given an option for resale. 
But it was further held in First National Bank and Trust Company 
of Racine v. Plous Bros.® that such option is impliedly given the 
plaintiff by an order confirming the sale “on condition” that he accept 
a certain deficiency judgment, and that by presenting such order to 
the court for signature the plaintiff waives the option. 


In the case last cited it was also held that an order fixing the 
sum of $18,500 as the fair value to be credited against the mortgage 





*223 Wis. 44, 269 N.W. 672 (1936). 
*272 N.W. 669 (Wis. 1937) 
* 222 Wis. 306, 267 N.W. 278 (1936) 
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debt as a basis for determining the deficiency is not subject to re- 
versal, though none of the evidence indicated so high a value, where 
the testimony showed that values in the vicinity had not yet re- 
covered from the low figures of the depression, and the trial court 
“no doubt” was of the opinion that the reasonable value was much 
higher than the depression value. This holding would appear to 
introduce into the law and practice on this subject a rather disturb- 
ingly speculative element. 

In Riley v. State Bank of DePere’® the court reiterated the well 
settled rule that where service of the summons upon the mortgagor 
is by publication only, no deficiency judgment can be entered against 
him, and if such a judgment is in fact entered it is subject to collateral 
attack. 

The case of Plankinton Packing Co. v. Cincrete Corp.™ cleared 
up a question with reference to the procedure for sheriff’s sales as 
revised by the 1935 legislature. It was held that the provision in 
Section 278.16 requiring the purchaser to deposit at least $100 with 
the sheriff does not bar the sheriff from requiring a larger deposit, 
the amount of which he has discretion to fix in a fair relation to the 
value of the property. 


B. Deeps 1n CoNSIDERATION OF SUPPORT 


While reaffirming the rule that a condition for support in a deed 
is a condition subsequent entitling the grantor to re-enter in case 
of default, the court held in Menge v. Radtke’ that such a grantor 
failing to re-enter, but electing to foreclose a mortgage given as addi- 
tional security for performance of the obligation of support, is limited 
to the remedies provided by the mortgage, and is subject to a prior 
lien created in favor of a third person by the contract of support. 

On the other hand, in Kroening v. Kroening™ it was held that 
a grantor who does elect to re-enter upon breach of a condition for 
support—which election, it is held, he may exercise upon the grantee’s 
mere announcement of intention to abandon the premises and cease 
furnishing support—takes the premises free of any lien created in 
favor of a third person by the contract of support. 

In Yates v. Weinhardt" a covenant of the grantee to furnish sup- 
port, at his home, to a mentally subnormal brother, was held to be 





* 223 Wis. 16, 269 N.W. 722 (1936). 
272 N.W. 836 (Wis. 1937). 

™ 222 Wis. 594, 269 N.W. 313 (1936). 
223 Wis. 113, 269 N.W. 536 (1936). 
“272 N.W. 347 (Wis. 1937). 
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terminated by the death of the grantee, since he thereafter no longer 
had a home; but a further provision requiring such grantee to fur- 
nish medical care to the brother throughout the latter’s life and a 
Christian burial at his death was held to survive the death of the 
grantee and to be a lien on the granted land for the lifetime of the 
brother. Since the amount of such lien is unascertainable while the 
brother lives, the court held that an action to foreclose the lien was 
prematurely brought; so that apparently the land will remain bur- 
dened by the lien so long as the brother lives. 


C. MortTGAGES 


A mortgage executed by a vendee was held in Bullamore v. 
Baker" to have priority over the vendor’s lien where such vendor, 
though not yet fully paid, gave the vendee a deed of the premises 
for the express purpose of enabling him to raise money for their 
improvement. And on similar principles it was held in Trathen v. 
Lyon** that a mortgage must yield priority to a subsequent me- 
chanic’s lien where the mortgagor and mortgagee have expressly 
agreed that the former shall proceed to rebuild a building destroyed 
by fire and that the mortgagee will pay the cost thereof out of the 
proceeds of fire insurance on the destroyed building. 

An important holding on the payment of trust mortgages is to 
be found in Wasielewski v. Racke'* where the court ruled that al- 
though a provision in the trust indenture authorizing its discharge 
by the trustee, upon full payment being made to him, makes the 
trustee an agent of the bondholders to receive payment, he has no 
authority to receive anything less than full payment; therefore the 
mortgagor making a partial payment to the trustee does so at his own 
risk, and must pay again if the money does not reach the bondholders. 

In Cleary v. Batz'® it was held that a second mortgagee acquiring 
a four-fifths interest in the fee from the heirs of the mortgagor will 
not be deemed to have merged such fee interest with his second 
mortgage so as to release the personal liability of the mortgagor’s 
estate upon the mortgage note, in the absence of evidence that such 
a merger was intended. 

In Rosecky v. Tomaszewski" the court reaffirmed recent rulings 
that a transferee of an unendorsed mortgage note is not a holder in 
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due course, and that the mortgagor is protected in paying the in- 
debtedness to the original mortgagee in the absence of actual notice 
that the mortgage has been assigned. The court further held—over- 
ruling Mankel v. Belscamper?°—that the accrual of interest on the 
mortgage indebtedness is not stopped by a tender unless the amount 
thereof is paid into court as required by Section 331.171 (1). 


D. MIscELLANEOUS 


Baackes v. Blair®' reaffirms the liberalized rule of recent years” 
that where a lake is erroneously meandered by the Government 
survey, an owner whose land is shown on the survey as touching 
the shore of the lake is entitled to extend his boundary until it actu- 
ally reaches the lake, even though in doing so he must cross a Gov- 
ernment subdivision line (in this case a one-eighth line). 

Knuth v. Pattarson*® reminds us once more of the unwisdom of 
buying mortgaged property upon a land contract without any pro- 
vision for protecting the vendee against the mortgage. The court 
held, as it was obliged to hold under all the authorities, that such 
a vendee, who makes his payments to the vendor in an amount 
amply sufficient to pay off the underlying mortgage, nevertheless, 
takes the property subject to the lien of the mortgage if the vendor 
fails to apply the payments to its extinguishment. 

The lengthy decision in Peper v. Eveland** covers many points in 
the law of vendor and purchaser. For present purposes the most in- 
teresting holding in the case is that although one who contracts to 
purchase premises which to his knowledge are subject to a prior 
contract of sale naturally takes the risk of losing his investment 
through enforcement of the prior contract, he does not become per- 
sonally liable to the prior vendee for damages, and he does have a lien, 
for the return of his down payment, upon the money still owed to 
the vendor by the prior vendee. Such lien is further extended, under 
the principle of subrogation, to a person from whom the second 
vendee has borrowed money, secured by a mortgage of his supposed 
land contract interest, for the purpose of financing the purchase of 
the land. 





* 84 Wis. 218, 54 N.W. 500 (1893). 
™ 223 Wis. 83, 269 N.W. 650 (1936). 
™ First recognized in Blatchford v. Voss, 197 Wis. 461, 219 N.W. 100 (1929). 
223 Wis. 200, 270 N.W. 77 (1936). 
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In Lindokken v. Paulson® an easement for right of way granted 
for the hauling of milk only, but used for all kinds of transportation 
for thirty-nine years, was held to give the dominant owner no rights 
beyond the haulage of milk, because the permissive character of the 
original easement prevented the ripening of any prescriptive right to 
the more extended use, in the absence of any unequivocal assertion 
of a hostile intent. 


XIV. 
REMEDIES 
MaxweELt H. HeErriottr 


A. Writ or INJUNCTION 


During the judicial year 1936-1937 the supreme court reviewed 
the power of a court of equity to issue an injunction, and likewise the 
effect of a statute providing for injunctional relief. 

In Amberg v. Deaton’ the court reaffirmed the Wisconsin doctrine 
that equity will enjoin the enforcement of a judgment obtained by in- 
trinsic fraud, as well as when obtained by extrinsic fraud. Wilful 
perjury was discovered after an award was obtained from the In- 
dustrial Commission, but the court held on the appeal that it had no 
power to review it on this ground. In this separate suit, however, 
it affirmed the issuance of an injunction to enjoin the enforcement of 
its own judgment affirming the award, saying the power of the 
courts of equity was not affected by the limitation of the reviewing 
power of the supreme court. 

In Neillsville Shipping Assn. v. Lastofka? the court seemed to 
consider legislative provision for injunctional relief sufficient to over- 
ride the finding of the trial court that the injunction under the cir- 
cumstances should not issue. The defendant had purchased live- 
stock from one Galbreath, but only after being advised by Galbreath 
that although he had formerly been a member of the co-operative 
association, his contract had terminated. The supreme court de- 
termined that although the defendant was not entitled to rely on the 
latter portion of Galbreath’s statement he was bound, by reason of 
the first portion, to examine the records in the office of the register 
of deeds because “the defendant must be presumed to have known the 
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*274 N.W. 280 (Wis. 1937). 











130 WISCONSIN LAW REVIEW [Vol. 1938 


law” relating to the recording of such contracts. While ignorantia 
juris non excusat is a well established legal maxim, ignorance can- 
not be changed to knowledge by a presumption which is predicated on 
lack of actual knowledge or lack of proof thereof. If constructive 
notice incidental to the filing of the contract was not sufficient, the 
presumption was inadequate under a statute requiring that the act 
must be “with knowledge or notice of the existence of the contract”* 
Apparently the court was impressed with the legislative provision for 
injunctional relief on behalf of the plaintiff. However, this could 
préperly have been obtained as against Galbreath, and the plaintiff left 
to recover damages from the defendant who did not in fact have 
the knowledge required by the statute for injunctional relief. 


B. Writ or MANDAMUS 


The court reaffirmed the proposition that “discretion cannot be 
mandamused”. A personnel board recommended that the discharged 
person be employed in a position other than that from which she was 
discharged. The court held that the personnel board had power 
only to reinstate in the same position, and, therefore, quashed the 
alternative writ of mandamus seeking to require the superintendent to 
re-employ the relator.* 

The statutes require that upon request, a teacher in any state 
teachers’ college be given a statement of the charges and a hearing 
prior to discharge.® The statement in the complaint that an office held 
by a teacher had been abolished, but that the subjects formerly taught 
by the teacher had been continued in other departments, was held not 
to eliminate the necessity of complying with the statutory require- 
ments as to discharge. A motion to quash the alternative writ of 
mandamus was granted.® 


C. REFORMATION 


The supreme court affirmed the rule that reformation of a note 
could be had only between the original parties. In Kegel v. McCor- 





*“Where any contract exists between an association and a member, any per- 
son who, with knowledge or notice of the existence of the contract, induces or at- 
tempts to induce or aids in the breach thereof by any means, shall be liable to 
the aggrieved party for damages on account of such interference with said con- 
tract and shall also be subject to an injunction to prevent the interference or 
further interference therewith.” (Italics supplied) Wis. Stat. (1935) §185.08 (6). 
*Berg v. Seaman, 271 N.W. 924 (Wis. 1937). 

* Wis. Stat. (1935) §37.31. 
*State ex rel. Karnes v. Board of Regents, 222 Wis. 542, 269 N.W. 284 (1936). 
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mack’ the president and secretary of a corporation signed a note 
in that capacity, but the name of the corporation through inadvertence 
did not appear on the note. The corporation had been dissolved, and 
in a suit against the officials as individuals it was sought to introduce 
parol evidence to explain the alleged ambiguity. The court held that 
since the Negotiable Instruments Law made the officers personally 
liable in view of the non-disclosure of the principal, there was no 
such ambiguity on the face of the note as would permit introduction 
of parol evidence. Reformation was likewise denied because the un- 
disclosed principal was not a party. There was a dissent on the 
ground that the reference in the note to the mortgage which ran to 
the corporation was competent to establish such ambiguity sufficiently 
to permit the introduction of parol evidence. 


D. SpeciFIc PERFORMANCE 


In accordance with the general principles of specific performance, 
the court held in Peper v. Eveland* that while a court of equity could 
order the cancellation of a deed and mortgage given in violation of 
an existing contract to sell a farm to a third party, it could not direct 
a bank to honor a check and reinstate the note and mortgage origin- 
ally given by said third party to the bank as a part of the original 
arrangement : 


“Specific performance does not lie for a breach, if any, of 
the bank’s agreement to make the loans to be evidenced by these 
notes, or to honor that check.” 


E. DAMAGES 


Numerous cases involving the subject matter of damages came 
before the court during the year. In Keehn v. U.S. Fidelity & Guar- 
anty Co.® liquidated damages for breach of a covenant, in a 99-year 
lease, to erect a building were considered to be in lieu of the building, 
and receipt thereof destroyed any right to recover from a surety 
unpaid rent accruing subsequent to the date when the building should 
have been erected.!° 

The right of a defendant to pay either the diminished value of a 
building or the cost of restoration, whichever is less, was reaffirmed 





272 N.W. 650 (Wis. 1937). 

°272 N.W. 11 (Wis. 1937). 

°222 Wis. 410, 268 N.W. 127 (1936). 

* Justices Fritz, Fairchild and Wickhem dissent. 
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in Zindell v. Central Mutual Ins. Co.11 However, because the trial 
court’s refusal to admit evidence as to the diminished value arose 
from defendant’s objection to the introduction of such evidence, the 
supreme court held the defendant liable for a sum sufficient to restore 
the building even though restoration under the building code required 
a more expensive and better construction than that contained in the 
original structure. 

In Potter v. Potter’? the court noted the distinction between the 
effect of contributory negligence of an heir when the cause of action 
belonged to the decedent and when it arose only by reason of the 
decedent’s wrongful death. In the first instance contributory negli- 
gence does not affect recovery, while in the second, the action of the 
heir or legatee is subject to the defense that his negligence caused or 
contributed to the death. Although the court did not mention the 
comparative negligence statute it would undoubtedly apply in this 
sort of a case unless the former rule as to contributory negligence be- 
came part of the statutory cause of action when created by the 
legislature. 

The court denied recovery on behalf of the estate of a deceased 
wife for expenses of her last illness. It was held that funeral ex- 
penses were recoverable if not paid by the husband, but the other 
expenses were necessaries for which the husband was liable.” 


F. Crepitor’s RicHTs 
(1) Foreclosure 


Where rents and profits are pledged by way of security, failure 
after institution of foreclosure action to apply those rents and 
profits upon delinquent taxes, interest, or even principal, constitutes 
waste regardless of the adequacy of the other security. Though not 
entitled to possession of those rents and profits until a receiver is 
appointed, the mortgagee is entitled to have the receiver, when ap- 
pointed, recover those rents and profits as of the date foreclosure 
was started.'* On the other hand, a lessee under a long term lease 
is entitled under Section 234.19 to the rents, issues and profits for 
a year after entry of judgment for foreclosure even though the lessor 


2 





™ 222 Wis. 575, 269 N.W. 327 (1936). 

272 N.W. 34 (Wis. 1937). 

* Grasser v. Anderson, 273 N.W. 63 (Wis. 1937). 

“Dick & Reuteman Co. v. Jem Realty Co., 274 N.W. 416 (Wis. 1937). 
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can establish waste. Neither appointment of a receiver nor an order 
of the court can deprive the lessee thereof.’® 

The right of a creditor to a deficiency judgment cannot be de- 
stroyed by the court’s determination of an upset price in excess of 
the amount bid. Under such circumstances he is entitled to an 
order for resale. It is not clear whether or not this process can be 
continued indefinitely.?® 


(2) Execution 


If the trial court is of the opinion that a second execution should 
issue under Section 272.14, it cannot condition its order upon what 
the court deems the equities in the case. The function of the court is 
to determine whether an execution shall issue and, when so satis- 
fied, to grant an unqualified order therefor.1* 

Garnishment in aid of execution requires that the court have 
jurisdiction over the principal defendant. A court order requiring the 
garnishee defendant to pay moneys into court will not protect the 
garnishee defendant if such jurisdiction does not exist. There is an 
intimation in Riley v. State Bank of De Pere*® that if the sheriff 
files a proper affidavit with his return of service on the garnishee 
defendant, reciting inability to find the principal defendant, the court 
order would constitute protection. However, this is dicta and it is 
doubtful whether a creditor could thus be deprived of his property 
unless proceedings in rem were had with respect to the property or 
indebtedness admitted by the garnishee defendant. 


(3) Application of Debtor’s Property for Payment of Claim 


Since the decisions of our supreme court during the past year 
it would behoove a creditor who desires to reach specific property 
of the debtor to acquire title thereto by formal document. While the 
listing of an insurance policy in a financial statement may induce a 
loan, this does not operate as an assignment of the policy, and a subse- 
quent change of beneficiary is not a conveyance under the statute re- 
lating to fraudulent conveyances.!® Furthermore, a memorandum on 
a note to the effect that it would be paid out of the proceeds of in- 





“Tweedy v. Johnston, 222 Wis. 302, 267 N.W. 282 (1936). 
* Wahl v. Tullgren, 222 Wis. 306, 267 N.W. 278 (1936). 
“ee ex rel. Rasmussen v. Circuit Court, 222 Wis. 628, 269 N.W. 265 
%, 223 Wis. 16, 269 N.W. 722 (1936). 
First Wisconsin National Bank of Milwaukee v. Roehling, 269 N.W. 677 
(Wis. 1936), rehearing, 272 N.W. 664 (Wis. 1937). 
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surance does not constitute an equitable assignment because the in- 
surance company cannot be forced to pay over protest of the maker. 
Nor did such a memorandum create an equitable lien, but was rather 
an indication of the source from which the maker expected to fulfill 
his unsecured promise to pay.”° 

At common law the death of a partner terminated the partnership, 
and in some instances limited the rights of creditors to then existing 
property. Upon the death of a partner, his administrator has the 
power under the Wisconsin Statutes to permit the partnership assets 
to remain in the partnership business.?4 Such consent is sufficient to 
permit the creditors, whether existing before or after the death of the 
partner, to reach these assets. While the court, in Blumer Brewing 
Corp. v. Mayer did not pass on the liability of the administrator 
who failed to obtain the approval of the county court, it did indicate 
that the liability was limited to the partnership assets, the estate as 
such not becoming liable to the creditors. 

The right of subrogation relates only to security available to the 
payee of a note. One, who as accommodation maker takes up a note 
without collateral at less than its full value, cannot, in the absence of 
assignment, recover on the note. Hence the accommodation maker is 
limited to recovery on an implied promise to indemnify and can re- 
cover only the amount which he paid to take up the note.” 


(4) In Bankruptcy 


A trustee in bankruptcy of a Delaware corporation could not 
maintain an action to enforce liability of directors for dividends paid 
out of the capital assets of the corporation, since on insolvency of the 
corporation, the directors’ liability is vested exclusively in the credi- 
tors of the corporation or any of them.** 

The nature of a preference was discussed at some length in 
Richter v. McGolloway.*®> There a church executed a note and 
mortgage to a brokerage concern, B. B assigned the note and 
mortgage. The mortgagor continued to pay B who in turn gave the 
payments to the assignee. B was later adjudicated a bankrupt. The 
trustee sought to recover from the assignee on the grounds that the 
payments constituted a preference. The court held that B was not 





*” Bartholomew v. Thieding, 273 N.W. 468 (Wis. 1937). 
* Wis. Stat. (1935) §123.36. 

223 Wis. 540, 269 N.W. 693 (1937). 

* Estate of Onstad, 271 N.W. 652 (Wis. 1937). 
“Morris v. Sampsel, 272 N.W. 53 (Wis. 1937). 

223 Wis. 39, 269 N.W. 533 (1936). 
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an agent for the assignee; therefore, since the mortgagor had no 
right to pay the money to B as agent there was no debtor-creditor 
relationship between the insolvent person and the assignee, an essen- 
tial element in a preference. 

Discharge of a debt or revival of a provable claim in bankruptcy 
is largely a matter of intent. A debtor can, by a promise, revive an 
obligation provable in bankruptcy after the filing of petition in bank- 
ruptcy or after discharge. The question of whether such promise was 
made is one for the jury.2° And in Kundert v. Riese" the court held 
that listing a claim in bankruptcy with intention to discharge it is 
sufficient, although the creditor received no actual notice, and although 
the debtor filed a petition in bankruptcy under his full name whereas 
he signed the obligation in question with only one of his given names. 


XV. 
TAXATION 


ERNST VON BRIESEN 


During the last year there were very few cases involving any 
phase of taxation which were of general interest to all the lawyers in 
the state. Most of them involved the application of certain facts to 
established principles of law, although some involved the construction 
of emergency legislation. 

For purposes of this review the cases may be divided into three 
fields: (a) inheritance taxation, (b) income taxation and (c) general 
taxation. 


A. INHERITANCE TAXATION 


Will of LeFeber' is not of any great importance as at the most 
the statute affected but few estates. The statute in question has now 
been declared unconstitutional and, therefore, no further cases can 
arise. LeFeber died September 15, 1935. An emergency tax for 
relief purposes upon all transfers of property taxable under normal 
inheritance statutes which were subsequent to June 30, 1934, and prior 
to January 1, 1935, was attempted to be imposed by Chapter 490, Sec- 
tion 11, Laws of 1935. The law further provided that it should not 
apply to any transfers in estates closed at the time of its enactment, 
September 21, 1935, at which time the LeFeber estate had not been 





™ France v. Sullivan, 223 Wis. 477, 271 N.W. 42 (1937). 
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finally settled in county court. Passing over certain contentions on 
the part of the estate, the court based its decision on the ground 
that the section violated the due process and equal protection clauses 
of the Fourteenth Amendment to the Constitution of the United 
States because: 


“It seems to us beyond reasonable controversy that putting 
closed estates of persons dying within the period in one class and 
not taxing them, and the unclosed estates of others dying within 
the period and taxing them, is arbitrary and discriminatory 
classification.” 

Will of Daniels? deals with gifts made “in contemplation of 
death”. The case announces no new principle of law, but rather em- 
phasizes the importance of the lower court’s findings of fact. Here 
the gifts, consisting of $875,000 worth of stock, were made to the de- 
cedent’s wife and son some two years and six weeks before his death. 
Decedent was seventy-seven years of age at the time of his death. 
The lower court found for the estate and the supreme court affirmed 
on the ground that: 


“We cannot disturb the findings of the trial court unless they 


are against the great weight and clear preponderance of the 
evidence.” 


and 


“The state has the burden of proof and must establish the 
fact by evidence and inferences from the evidence, as dis- 
tinguished from speculation and conjecture.” 

Justice Fairchild dissented as he felt that the state had clearly shown 

that Daniels had made these gifts “in contemplation of death”. 
On these same facts any other county court might well have held 

the contrary and the supreme court would have affirmed that decision. 


B. INcoME TAXATION 


In Hoeper v. Wisconsin Tax Commission* the United States 
Supreme Court held that a husband and wife could not be forced to 
make a joint tax return, as this was inconsistent with the due process 
and equal protection clauses of the Fourteenth Amendment. After 
the decision was rendered the Wisconsin legislature failed to repeal 





*274 N.W. 435 (Wis. 1937). 
*See Wis. Stat. (1935) §72.01 (3). 
“284 U. S. 206, 52 Sup. Ct. 120, 76 L. ed. 248 (1931). 
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the pertinent sections of the statutes.> As a result of this legislative 
neglect a Wisconsin taxpayer adopted the theory that the statute 
gave a husband and wife the privilege of filing a joint return and 
having the tax computed on their combined income. The Tax Com- 
mission ruled that the law was void and as a consequence that such a 
return could not be filed. The court analyzed the legislative history 
of the statute and concluded: 


“There is not the slightest evidence that the legislature intended 
that portions of the requirement favorable to the taxpayer should 
continue to exist after a judicial determination holding constitu- 
tional such portions of the requirements as were favorable to the 
state.’”® 
Therefore the entire provision was void and the taxpayers were 
obliged to file separate returns. 

The decision appears sound, but it is unfortunate that it was 
necessary for the court to pass on the question. The legislature should 
have repealed the section and thus saved the parties in the instant 
case from needless litigation and expense.” 

Pick v. Wisconsin Tax Commission® illustrates the importance 
of deducting losses in the proper year. The taxpayer claimed a 
deduction of $15,000 for the year of 1927 alleging that this repre- 
sented a loss due to liquidation of the Pick corporation. The statute 
provides : 


“. . . losses upon liquidation shall be recognized only in the 
year in which the corporation shall have made its final distri- 
bution.”* 


The court held that the deduction should have been made in 1925 for 
it was in that year that the corporation transferred all its assets, 
receiving as consideration therefor the transferee’s agreement to pay 
the corporate creditors; after the transfer “there was nothing for 
liquidation or distribution among the stockholders”. It was also 
pointed out that as long as there are “any corporate assets still in 
the process of liquidation”! the stockholder is not entitled to deduct 
the loss. He must wait until there is a final distribution. 





* Wis. Stat. (1935) $§71.09 (4) (c) and 71.05 (2) (d). 
Amerpohl v. Wisconsin Tax Commission, 272 N.W. 472 (Wis. 1937). 
‘McIntosh v. Wisconsin Tax Commission, 272 N.W. 476 (Wis. 1937) 1s 
tuled by the principal case. 
*273 N.W. 537 (Wis. 1937). 
* Wis. Stat. (1935) $71.02 (2) (b) (3). 
* Italics supplied. 
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C. GENERAL TAXATION 


The assessor’s valuation is prima facie correct and will not be 
set aside in the absence of evidence showing it to be incorrect. And 
if a board of review does not act arbitrarily or dishonestly, and the 
evidence presented before it is sufficient to furnish any substantial 
basis for the valuation found by the board, its decision will not be 
disturbed. These two well established principles were reiterated by 
the court during the last term.’ It was also stated in Buildings 
Development Co. et al. v. City of Milwaukee'* that assessors and 
boards of review in determining valuation may consider income, cost, 
depreciation, replacement value, earnings, industrial conditions, lo- 
cation of property relative to business section of the city, insurance 
carried, and statements of owners in the prospectus issued to induce 
the sale of bonds issued against the property.1% 

By Chapter 15, Section 6, Laws of 1935, there was imposed an 
emergency relief tax the basis of which was 1933 dividends, which 
dividends were deductible under the 1933 law.’* There was no 
provision for offsetting capital losses. In essence the law taxed 
retroactively, at different rates, and without any capital loss as an 
offset, the dividends that were not taxable under the old law. A tax- 
payer challenged the validity of the law. 

The court, by a four to three decision, held that the law was con- 
stitutional and found that taxpayers who received dividends of Wis- 
consin corporations and were thus exempt from a normal tax on 
such dividends in 1933, were so differentiated from other persons 
receiving dividends during that year as to justify the subsequent levy 
for emergency purposes, and further held that the fact that the 
income had previously been exempt from a tax was a sufficient reason 
for giving the different treatment upon the emergency tax. 

The principal differences of opinion of the court arose because of 
the retroactive feature of the law. The majority of the court held 
that the legislature may measure an income tax by the income of a 
year sufficiently recent so that the income of that year may reasonably 





™ Wisconsin Malting Co. v. City of Manitowoc, 274 N.W. 288 (Wis. 1937); 
Rahr Malting Co. v. City of Manitowoc, 274 N.W. 291 (Wis. 1937). 

* 274 N.W. 298 (Wis. 1937). 

*See Comment (1937) 12 Wis. L. Rev. 540 for a discussion of the Wisconsin 
-ases on valuation of real estate for tax purposes. 

““Tividends shall mean all dividends derived from stocks whether paid to 
shareholders in cash or property received in the calendar year 1933 . . . and de- 
ductible under subsection (4) of section 71.04.” Wis. Laws 1935, c. 15, §6 (1) (b). 

“Welch v. Henry, 223 Wis. 319, 271 N.W. 68 (1937). 
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be supposed to have some bearing upon the present ability of the tax- 
payer to pay. There are very able dissenting opinions by Justice 
Fowler and Justice Fairchild in which Justice Nelson concurs. It is 
the opinion of the writer that these represent the better reasoning. 
The minority opinions hold that this is not an income tax but a 
property tax and thus violates the uniformity clause of the Wis- 
consin Constitution. 

Such retroactive features always create a burden and it is to 
be hoped that the strong dissents in this case will have a deterrent 
effect upon future legislatures. ———— 

Probably the most interesting of the tax questions decided by the 
court during the last year is found in Central Wisconsin Trust Co. v. 
Swenson.1® The Trust Company had a mortgage on Swenson’s prop- 
erty in the sum of $22,000 and the various notes were assigned to 
divers persons for whom the Trust Company held as trustee. The 
Trust Company was collecting the income and was applying it in pay- 
ment of taxes. Swenson owned another tract. In order to protect 
the security of said notes the Trust Company paid delinquent taxes, 
but through a mistake paid the taxes on the other tract owned by 
Swenson. On this other tract the Home Owner’s Loan Corporation 
held a mortgage. Swenson refused to correct the mistake and the 
Trust Company brought this action praying that it be adjudged a lien 
on Swenson’s other tract equivalent to the lien of the holder of the 
tax sales certificate on the ground that the money paid by the 
Trust Company had operated to the benefit and unjust enrichment of 
the defendants. The lower court held that the Trust Company was a 
volunteer and sustained the demurrer to the complaint. The supreme 
court said that the volunteer rule in these cases is “contrary to our 
ideas of justice and equity” : 


“To us it seems that one paying taxes on land in mistaken 
belief of ownership, or in mistaken belief that he is paying them 
on his own land when he is in fact paying them on the land of 
another, or paying them on land on which he has no lien under the 
mistaken belief that he is paying the tax on land on which he has 
a lien, is not a volunteer in such sense as to bar him from relief 
under the equitable doctrine of subrogation. It is true that he 
voluntarily makes the payment, but he does not voluntarily pay it 
for another, or for another’s protection. He pays it for the pur- 
pose of protecting his own rights. The voluntary feature of his 
act is limited to the supposed benefiting of himself and does not 
extend to the benefiting of others.” 


*222 Wis. 331, 267 N.W. 307 (1936). 
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The plaintiff was given a lien upon the other tract of Swenson but 
with interest only at six per cent. It is submitted that this is a sound 
answer to a perplexing problem. 









XVI. 
TORTS 


ArtTHuR T. THORSON 











There were more than seventy opinions written in the field of 
torts, principally in automobile negligence cases, during the period 
under consideration. The space allotted necessarily restricts comment 
and limits this report to some of those of more special interest. 
















A. Lise. 


In Judevine v. Benzies-Montanye Fuel & Warehouse Co." the de- 
fendant was sued for injury to plaintiff’s reputation caused by the dis- 
tribution of handbills in the plaintiff’s community, which handbills 
offered for sale to the highest bidder an account of the plaintiff for 
merchandise sold. The amount of the account was small and was 
admittedly correct. This was held not to be libelous per se as attempt- 
ing to bring the debtor into public contempt, ridicule, or disgrace, and 
in the absence of an allegation of special damages the complaint was 
demurrable. The court approves the dicta of an early case? which 
states that it is doubtful whether words imputing that one’s credit is 
bad are actionable unless relating to a merchant or tradesman. The 
court concludes that no imputation which could be implied from the 
handbills related to or affected the plaintiff in his business as a car- 
penter-contractor. 

It would seem evident that credit was also essential to plaintiff's 
business as a carpenter-contractor and the distinction in these times 
between a carpenter-contractor and a merchant or tradesman in this 
regard is of doubtful validity. 

The complaint also alleged intent thereby to extort money and 
it was claimed that even though no cause of action was stated in 
libel that the complaint did state a cause of action for damages as a 
violation of the so-called “blackmail” statute on the theory that the 
printing of the handbills did “injury to the person, property, business, 






















7222 Wis. 512, 269 N.W. 295 (1936). 
*Kay v. Jansen, 87 Wis. 118, 58 N.W. 245 (1894). 
* Wis. Stat. (1935) $340.45. 
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profession, calling or trade, or the profits and income . . . thereof”. 
In considering this question, the court overruled statements in 
Muetze v. Tuteur* and held that injury to reputation was not included 
in the statute. Here again, it would seem that the advertisement wes 
capable of being construed as injuring plaintiff’s trade or business 
within the meaning of the statute. 

The court states that had a conspiracy been alleged, a cause of 
action would have been stated as charging a violation of Section 
343.681. 


B. RiGHT oF PrRIvAcy 


In the Judevine case, cited above, it was also contended that the 
handbills constituted an unwarranted invasion by printed matter of 
the plaintiff’s right of privacy. The court recognized that there is 
authority for holding that such action constituted an invasion of the 
right of privacy and was actionable, but refused to adopt such rule as 
the law of this state, preferring to leave the creation of such a right 
to the legislature. This is the preferable course. This growing field 
in the law might well have legislative consideration. 


C. Maticious ProsEcuTION 


In De Vries v. Dye® the judgment was affirmed upon the ground 
that under the particular facts probable cause existed, and hence it 
was unnecessary to decide whether a prosecution under a city 
ordinance, a civil action, could be the basis of an action for malicious 
prosecution. 





D. ASSAULT AND BATTERY 


To render an employer liable for assault and battery by an em- 
ployee the employer must have intended by his statements to the 
employee to cause him to commit an assault and battery, mere words 
resulting in the inciting or encouragement thereof being insufficient.® 
This is in accord with the Restatement of the Law of Torts.” 


E. CoNVERSION 


The fact that a bank which held stock certificates as collateral 
caused the same to be transferred to the name of its nominee and 





a. Se a CO 


‘7 Wis. 236, 46 N.W. 123 (1890). 
222 Wis. 501, 269 N.W. 270 (1936). 


caine v. Koepke, 223 Wis. 244, 270 N.W. 79 (1936). 
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agent solely to facilitate the sale thereof under the terms of a note 
does not constitute conversion, and it is immaterial whether the trans- 
fer was made before or after the sale of the stock under the collateral 
agreement.® 

Where a foreign corporation took an assignment in this state of 
a part of a liquor consignment in a warehouse here, such foreign 
corporation, not being licensed as required by Section 226.02, did 
not acquire title or a right of possession so as to entitle it to maintain 
an action for conversion.® 


F. NEGLIGENCE 


(1) Actions 





No Action Clause. A plea in abatement on a “no action” clause 
where the insurance policy was written in Iowa was held good.’ 


Permission. Where an automobile was driven by a friend of in- 
sured’s minor son, permission to drive may be implied so as to hold 
the automobile insurer liable under Section 204.30 (3).™ 


Infants. The rule adopted in Wick v. Wick,” that a minor cannot 
sue his parent in tort, was reiterated in Segall v. Ohio Casualty Co.™ 
and in Le Sage v. Le Sage.* The rule also bars recovery by a par- 
ent from a minor child.1® This rule, however, was limited or modified 
in Groh v. W. O. Krahn, Inc.** to the extent that it would not apply 
in the case of a fully emancipated minor. 

It is to be noted that though recovery cannot be had by a minor 
child against its parent or by a parent against.a minor child, recovery 
may still be had against the driver’s principal.'* 


Recovery by Wrongdoer as Heir in Death Cases. The question as 
to whether one who was a tort-feasor could profit by his own wrong 





® Manufacturers Trust Co. v. Chris. Schroeder & Son Co., 271 N.W. 915 (Wis. 
1937), rehearing, 273 N.W. 231 (Wis. 1937). 

*Holleb Liquor Distributors v. Lincoln Fireproof Warehouse Co., 223 Wis. 
231, 270 N.W. 545 (1936). 

” Kilcoyne v. Trausch, 222 Wis. 528, 269 N.W. 276 (1936) following Byerly v. 
Thorne, 221 Wis. 28. 205 N.W. 70 (1936). 

™ Bushman v. Tomek, 222 Wis. 562, 269 N.W. 289 (1936). 

192 Wis. 260. 212 N.W. 787 (1927). 

* 272 N.W. 665 (Wis. 1937). 

“271 N.W. 369 (Wis. 1937). 

* Kauth v. Landsverk, 271 N.W. 841 (Wis. 1937). 

223 Wis. 662, 271 N.W. 374 (1937). 

Le Sage v. Le Sage, 271 N.W. 369 (Wis. 1937); Kauth v. Landsverk, 271 
N.W. 841 (Wis. 1937). 
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as an heir of the deceased under the death statute was directly con- 
sidered in two cases.1® Strangely enough, in the second case the 
court does not mention the first, but reaches the same conclusion. In 
the former case the court distinguishes between actions under the 
death statute and under the survivor statute, holding that as to ac- 
tions under the survivor statute contributory negligence does not 
affect recovery, while as to actions maintained under the death statute 
the action of the heir or legatee is subject to the defense that his neg- 
ligence caused or contributed to the death. Although the court did not 
mention the comparative negligence statute it would undoubtedly 
apply in this sort of a case. The result seems to be in accordance with 
the weight of authority, and is logically adduced, but is one of those 
legal niceties which attorneys will find difficult to explain to clients. 
In this case the court again states that Section 331.04 (2) does not 
constitute a measure of adequate compensation for loss of society, 
but limits the recovery, and the maximum of $2500 was held not 
excessive to a seventy-six-year-old husband for the loss of the so- 
ciety of his sixty-seven-year-old wife. 


Contribution. Where a guest assumes the risk neither the host 
nor the host’s principal is liable, but this does not bar the guest from 
recovery from a negligent third party. In such case the third party 
cannot have contribution from the host’s principal as there is no 
common liability.?® 


Death-Presumptions. It is a familiar rule that a deceased is 
presumed to have used due care. In Smith v. Green Bay” this rule 
was invoked by the administrators of two minors who were drowned 
when the car driven by the one, in which the other was a passenger, 
ran into a river at the end of the street. The court held that on the 
introduction of any evidence establishing as a fact the negligence 
of the driver, the presumption disappeared; and he was not entitled 
to have this presumption thrown into the scales and weighed by the 
jury in finding the facts. As to the deceased guest, however, there 
was a complete absence of evidence as to what he did to discharge the 
obligations resting upon him with respect to his duty as a guest and, 
therefore, the presumption prevailed. Recovery was denied the estate 
of the driver, but was permitted the estate of the guest.” 





* Potter v. Potter, 272 N.W. 34 (Wis. 1937); Grasser v. Anderson, 273 N.W. 
63 (Wis. 1937). 
*Kauth v. Landsverk, 271 N.W. 841 (Wis. 1937). 
223 Wis. 427, 271 N.W. 28 (1937). 
Potter v. Potter, 272 N.W. 34 (Wis. 1937) is to the same effect. 
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The court does not state whether the jury is entitled to disbelieve 
the testimony offered to rebut the presumption, but it would seem that 
in a proper case it should be permitted to do so. In other words, the 
evidence offered to rebut the presumption must be credible or, as the 
court states, “evidence establishing as a fact the negligence of de- 
ceased”. 


(2) Negligence—Contributory Negligence 


Pedestrian. Section 85.44 (1) requiring vehicles to yield the right 
of way to a pedestrian crossing the highway within a marked or un- 
marked crosswalk at an intersection is not applicable to highway in- 
tersections in the country, especially where no walks exist; and one 
who crosses such highways carrying heavy, fast moving traffic is 
negligent as a matter of law in making but a single observation before 
crossing where his view is limited.2* The court distinguishes Salsich 
v. Bunn*® on the ground that the view was unlimited in that case, and 
that it was decided prior to the enactment of Section 85.44 (4). 

A pedestrian was also held contributorily negligent in failing to 
yield the right of way and in failing to maintain a lookout when cross- 
ing a street in the middle of the block where the automobile which 
struck him could be seen a block away.** 

Intersection. In Grasser v. Anderson™ the driver of a vehicle 
made a left turn at an intersection at night without giving any signal 
except the fluctuation of the rays of light from his headlights. It 
was held that this did not constitute the giving of a “plainly visible 
signal of intention to turn” as required by Section 85.18 (1), and 
that such failure to comply with the statute was negligence as a 
matter of law, and that it was equal to that attributable to the oncom- 
ing car. 

Parking on Pavement. In Scheffler v. Bartzen”® the defendant 
left his trailer standing on the right lane of a two lane concrete road- 
bed. There was ample room for passing to the left of the trailer and 
also room to park the trailer on the shoulder of the highway. The 
tire on the right double wheel was off and the other tire was flat. The 
evidence showed that another turn of the wheel would have caused 
the wheels to come off. It also appeared that the shoulder was wet and 
the driver would likely have lost traction had he moved onto the 





*™ Burke v. Tesmer, 272 N.W. 857 (Wis. 1937). 

*205 Wis. 524. 238 N.W. 394, 79 A.L.R. 1069 (1931). 
™“ Besser v. Hill, 271 N.W. 921 (Wis. 1937). 

*273 N.W. 63 (Wis. 1937). 

* 223 Wis. 341, 269 N.W. 537 (1937). 
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shoulder. The owner of the trailer had placed a flare 100 feet to the 
rear and two feet off the concrete. The plaintiff, driving with deficient 
lights, did not see the flare or trailer and ran into the latter. He sued 
the owner of the trailer who counterclaimed for damages to the 
trailer. The court affirmed a judgment on the counterclaim holding 
that the condition of the vehicle came within Section 85.19 (8) as 
disabled, and though there was not a literal compliance with Section 
85.06 (2) (d) which required that the flares be placed on the left side 
of the vehicle and 125 feet to the rear, such deviation from the 
statutory requirement, if any, had no causal connection with the 
injury. 

Custom as to Right of Way. The ordinary rule of the road re- 
lating to passing of oncoming vehicles was held not to apply in an 
action for damages sustained in a collision on a logging road between 
the plaintiff’s and defendant’s trucks because there was an under- 
standing and agreement between all truck operators engaged in haul- 
ing logs that unloaded trucks were to give full right of way to loaded 
trucks.?? 


Defective Equipment. There is no actionable negligence where 
a driver who had slowed down to five miles an hour was unexpectedly 
prevented from bringing her truck to a stop by reason of unforseen 
freezing of water in the drums and brake bands of her car.”* 


Host-Guest Cases. Where the driver of an automobile, blinded 
by the lights of an approaching truck, turned to the right so his right 
wheels were just off or at the edge of the concrete, and after passing 
the headlights of the truck turned left in such a manner that his left 
rear wheel sideswiped the rear of the truck and its trailer, the driver 
of the car was held liable to his passengers even though the truck 
was invading his side of the road.”® 


The fact that guests might be barred from recovering from their 
fifteen-year-old host who was driving the car without a driving permit 
did not bar the guests from recovering for the negligence of the 
driver of another automobile involved in an intersection collision, 
bvt such guests would be contributorily negligent if the host’s viola- 
tion of the driving age requirement had causal connection with the 
accident.®° 





™ Eich v. Brennan, 223 Wis. 174, 270 N.W. 47 (1936). 

* Walk v. Boudheim, 223 Wis. 514, 271 N.W. 27 (1937). 
* Schwartz v. Schwartz, 222 Wis. 401, 267 N.W. 276 (1936). 
* Canzoneri v. Heckert, 223 Wis. 25, 269 N.W. 386 (1936). 
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An interesting question is often presented in determining whether 
any course of driving has persisted long enough to give the guest an 
opportunity to protest. In Groh v. W. O. Krahn, Inc.** it is held that 
failure to protest to speed which had existed for 300 or 400 feet down 
hill to the point of collision was not such that the court could hold as 
a matter of law that the guest was guilty of contributory negligence 
or had assumed the risk. In Kauth v. Landsverk** failure to make 
objection to speed which had existed from the crest of a hill to an 
intersection, a distance of 500 feet was such acquiescence as war- 
ranted a jury in inferring that the guest assumed the risk of in- 
jury from speed. 

In Koscuik v. Sherf** the plaintiff was riding in the front seat 
as a guest of the defendant driver when they collided with the side 
of a freight train which crossed the highway at an angle. It was a 
dark night with some mist or fog. Both needed glasses to see well 
enough to drive safely and the plaintiff had forgotten his. They 
were driving between forty and forty-five miles per hour. The trial 
court was of the opinion that the case was ruled by Walker v. Kroger 
Grocery & Baking Co.** and granted defendant’s motion for judg- 
ment notwithstanding the verdict. On appeal this was held error 
as the case was distinguishable from the Walker case. In that case 
the fog was so dense that the driver could see only forty or fifty feet 
ahead, while in the instant case there was evidence to the effect that 
the train could be seen without the aid of headlights at a distance of 
100 feet and likely much further with the aid of the lights. Accord- 
ingly, the plaintiff was not guilty of negligence as a matter of law. 

A guest was held not to have assumed the risk incident to the 
truck driver operating on the wrong side of the road in view of the 
testimony that just prior to the collision the guest’s side of the wind- 
shield was covered with snow.*® 


Infants. The question of whether a minor, age five years and 
eleven months could be guilty of contributory negligence was pre- 
sented in De Groot v. Van Akkeren.*® The court refused to follow 
the so-called Illinois rule that a child under seven is incapable of 
contributory negligence and follows the so-called Massachusetts rule 





™ 223 Wis. 662, 271 N.W. 374 (1937). 

"271 N.W. 841 (Wis. 1937). 

272 N.W. 8 (Wis. 1937). 

** 214 Wis. 519, 252 N.W. 721, 92 A.L.R. 680 (1934). 
* Duss v. Friess, 273 N.W. 547 (Wis. 1937). 

"273 N.W. 725 (Wis. 1937). 
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that the question of contributory negligence of a child under seven is 
for the jury. This conclusion is sound and according to the weight 
of authority. 

A boy under the statutory age for driving a car is presumptively 
incompetent, but the presumption may be overcome by proof that he 
is, in fact, a good driver.** 

Animals. In Koetting v. Conroy*® an adult daughter, deriving her 
entire support from her father, owned a dog. While in the daughter’s 
custody the dog ran into the plaintiff causing injuries for which she 
sues. The father was held to be the “keeper” of the dog within the 
meaning of the statute, but was not liable to the plaintiff in the 
absence of evidence showing that the dog was either vicious or mis- 
chievious and under evidence showing that the injuries resulted from 
an “innocent” act of the dog. 

In Stark v. Bredahl*® recovery was permitted against the owner 
of a stallion for negligence in handling the stallion while it was serv- 
icing the plaintiff’s mare. 

Failure to Make Telephone Connection. In Boldig v. Urban Tele- 
phone Co.*° the court was called upon for the first time to determine 
a controversy involving a claim for damages asserted to have been 
caused by the failure or refusal of a telephone company to make a 
connection. The plaintiff’s sawmill took fire, and when an effort 
was made to call a neighboring volunteer fire department the oper- 
ator refused to make the connection, claiming that the telephone was 
not in service because of the failure to pay a telephone bill, a fact 
which was incorrect. The fire department was later contacted and 
subsequently subdued the fire. The action against the telephone 
company was for the damages sustained during the delay. It ap- 
peared that the fire apparatus was not obliged to render the plaintiff 
any service since he was outside the village, but that it would have, 
and did. All of the intervening agencies necessarily attendant upon 
such a situation were pleaded and proved. The court held that the 
damages were within the field of reasonable inferences and not that 
of speculation and conjecture, and that the telephone company was 
liable to the plaintiff for having wrongfully refused to make the con- 
nection to obtain aid of the fire company. 





™ Canzoneri v. Heckert. 223 Wis. 25, 269 N.W. 716 (1936). 
* 223 Wis. 550, 270 N.W. 625 (1937). 
* 222 Wis. 600, 269 N.W. 206 (1936). 
“271 N.W. 88 (Wis. 1937). 
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Safe Place Statute. In American Mutual Liability Ins. Co.™ the 
lessor warned the lessee of a “pumpcrete” machine that there were 
dangers involved in the operation thereof, but it did not warn the 
employees of the lessee, one of whom was injured as a result of 
the operation of the machine. The question presented was whether the 
lessor owed a duty to warn the lessee’s employees. The court stated 
that no similar case could be found, but that on reason and analogy the 
lessor had fully discharged its duty when it warned the lessee. To 
require the lessor to warn each member of the lessee’s crew would 
be placing an unreasonable duty on the lessor. 

In Powers v. Cherney Construction Co.** a paving machine ob- 
structed a sidewalk and projected onto abutting property. The plain- 
tiff, a pedestrian, in walking around the machine on the abutting 
property was hit by a descending skip of the machine. It was held 
that he was a frequenter and not a trespasser within the meaning 
of the safe place statute, and that the negligence of the contractor with 
reference to operating the machine with a broken guard rail should 
be compared with the negligence of the pedestrian’s failure to keep a 
lookout. 


G. ImputTep NEGLIGENCE 


Negligence on the part of the operators of a fire truck cannot be 
imputed to the firemen riding on the rear of the truck.** 

The mere fact that an owner loaned his car to a fifteen-year-old 
boy who had no driving permit does not charge him with the boy's 
negligence; nor is the negligence of such fifteen-year-old driver im- 
putable to his guests.** 

Section 85.08 (1a) provides that when a child under sixteen years 
of age secures a driving permit “The parent or guardian shall ... 
be responsible for any and all damages growing out of the negligent 
operation of a motor vehicle by any such child.” In an action by the 
father of such a permittee for damages for injury to his automobile 
sustained in an accident between his negligent child and a negligent 
third person it was held that the above provision subjects the father's 
right to recover to the proportion of negligence attributable to his 
child.*® 

“271 N.W. 828 (Wis. 1937). 

“223 Wis. 586, 270 N.W. 41 (1937). 


“McCaffrey v. Minneapolis St. P. S. St. M. R. R., 222 Wis. 311, 267 NW. 


326 (1936). 
“Canzoneri v. Heckert, 223 Wis. 25, 269 N.W. 716 (1936). 
“Scheibe v. Town of Lincoin, 223 Wis. 425, 271 N.W. 47 (1937). 
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H. CoMPparRATIVE NEGLIGENCE 


Under the special verdict system the jury is instructed as to spe- 
cific acts of negligence. And under the comparative negligence statute 
the jury compares the negligence of the parties. If the jury, either 
because of an improper instruction or because of insufficient evidence, 
makes an erroneous finding that a party was negligent in a particular 
respect and includes this erroneous item when comparing negligence, 
there is error and a new trial will be granted.*® 

It is a familiar rule that the jury must not be so instructed that 
it will be informed as to the effect of its answers to the special ver- 
dict. This question was raised, apparently for the first time, in con- 
nection with instructing the jury upon the question of comparative 
negligence in Da Groot v. Van Akkeren.*" The trial court in charging 
the jury with reference thereto read the comparative negligence 
statute. This was held error as it informed the jury of the effect of 
their answers. 


I. ProximaTeE CAUSE 


Failure to have a driver’s license is not in itself a proximate 
cause of an accident.*® Nor is the keeper of a dog responsible for 
injury caused by a dog merely because it had no license,*® though 
no cause of action exists for killing an unlicensed dog.® 

The rule that foreseeability of injury is an element of negligence 
except where the negligence charged amounts to a violation of a 
standard of care fixed by statute, ordinance, or previous decision is 
stated in Bittner v. Miller.®' To fail to include the element of fore- 
seeability in connection with the charge pertaining to the general pro- 
visions of Section 85.40 relative to speed, lookout and control is 
error because no standard of care is fixed by those provisions. 

In Scheibe v. Lincoln? a minor driver in order to avoid running 
over a cat turned to the right where one of her wheels was caught in 
a defective portion of the highway. The court refused to follow 
McFarlane v. Sullivan® and held that her conduct and injuries were 
not so unforeseeable and extraordinary as to supersede as a cause 





“Johnson v. Hasslinger, 223 Wis. 239, 270 N.W. 52 (1936). 
“273 N.W. 725 (Wis. 1937). 

“ Canzoneri v. Heckert, 223 Wis. 25, 269 N.W. 716 (1936). 

“ Koetting v. Conroy, 223 Wis. 550, 271 N.W. 369 (1937). 
"Bass v. Nofsinger, 222 Wis. 480, 269 N.W. 303 (1936). 
"223 Wis. 162, 270 N.W. 55 (1936). 

"223 Wis. 417, 271 N.W. 43 (1937). 

"99 Wis. 361, 75 N.W. 71 (1898). 
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of the injury the town’s negligence in failing to keep the highway in 
a proper condition. 

A most interesting case involving the question of proximate cause 
is Boldig v. Urban Telephone Co.5* There the company was held 
liable for damages sustained in a fire where it wrongfully refused to 
make a connection to obtain the aid of a fire company. 

In an action for injury sustained by a passenger in an interurban 
car which was derailed and overturned in a collision with an auto- 
mobile at a highway intersection it was held that the speed of the 
interurban car was not a proximate cause of the collision because the 
driver of the automobile had an unobstructed view and the motorman 
could not have reasonably foreseen that the driver of the automobile 
would not stop.®® 


XVII 
TRUSTS AND DECEDENTS’ ESTATES 
Miriam L. Frye 


Space does not permit of summary of all cases in this field ; effort 
has been made to indicate their nature and to comment on those of 
most general interest. 


A. ExXxeEcuTIOoN oF WILLS 


The principle that a will may be properly attested although the 
witnesses neither saw the testator sign nor saw his signature was 
established apparently for the first time in Wisconsin in Will of 
Johnston.1 Adjudicated cases were conflicting. The court concluded 
that the testator’s acknowledgement of the paper to the witnesses as 
his will is an acknowledgement that his signature has been affixed, 
since otherwise it would not be his will. On other propositions the 
case followed earlier Wisconsin decisions. Estate of Lagershausen* 
is an amusing case showing how far an uninformed testator and 
scrivener may go before their errors in execution invalidate a will, 





* 271 N.W. 88 (Wis. 1937). 
* Bleul v. Milwaukee E. R. & L. Co., 223 Wis. 414. 271 N.W. 1 (1937). The 
decision follows Brager v. Milwaukee E. R. & L. Co.. 220 Wis. 65, 264 N.W. 733 
(1936). For a sound criticism of the latter case equally applicable to the instant 
decision see Campbell, Work of the Wisconsin Supreme Court for the August 1935 
and January 1936 Terms: IX. Negligence (1936) 12 Wis. L. Rev. 60. 
*273 N.W. 512 (Wis. 1937). 
7272 N.W. 469 (Wis. 1937). 
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informalities being immaterial where essentials are substantially 
satisfied. 

The perennial questions of incompetence and undue influence were 
raised in Will of Nieman® which followed established rules, and Will 
of Jacobson* in which it was held that a “delusion” rendering a will 
void must be an “insane delusion” and that erroneous views of the 
law are not such “delusions”. 


B. CoNsTRUCTION 


The “cardinal rule of construction’> so many times stated by 
the court was applied in a number of cases. Will of Loewenbach® 
held that a clear and positive gift will not be cut down except by 
words definite and positive in expressing such intent. In Will of 
Doerfler’ a provision in a will giving all testator’s property to his wife 
“for her use and enjoyment during her life” was held not necessarily 
a gift of income only, but was there construed to give the wife the 
right to use such part of the principal as is necessary for her sup- 
port. The court again had occasion to point out in Estate of Peters*® 
that when the intention is clearly expressed, the instrument admits 
of no construction. It was there held that the words “and to her 
heirs and assigns forever” are words of limitation, not of substitu- 
tion.? In Estate of Ryan, construing a spendthrift trust, the court 
held that the rule favoring early vesting of estates cannot defeat the 
intent of the testator unambiguously expressed. The court cast some 
doubt on a prior Wisconsin case, Burnham v. Burnham," remarking 
that the doctrine of that case has been criticised, but adding that “it 
is not necessary at this time to consider its correctness”. 

The problems resulting from distortion of a will by the election 
of a widow to take under the law are suggested by Will of Muskat'? 
wherein, although the court held that there was no substantial dis- 





*223 Wis. 294, 270 N.W. 54 (1936). 

*223 Wis. 508, 270 N.W. 923 (1937). 

* The rule that a will is to be construed so as to give effect to the intention of 
the testator, which intention is to be ascertained from the language of the will 
-: the light of the circumstances surrounding the testator at the time of its execu- 
ion. 

*222 Wis. 467, 269 N.W. 323 (1936). 

*273 N.W. 460 (Wis. 1937). 

* 223 Wis. 411, 270 N.W. 921 (1937). 

The decision is in accord with prior cases not cited in the opinion. See 
Will of Johnson, 199 Wis. 154, 160, 225 N.W. 818 (1929) and cases there cited. 
: 271 N.W. 411 (Wis. 1937). 
79 Wis. 557, 48 N.W. 661 (1891). 
271 N.W. 837 (Wis. 1937). 
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tortion and the election merely diminished two trusts equally, it wa: 
conceded that there might be circumstances where there would be 
such substantial distortion as to require a different construction. 
The case thereby leaves open a wide field for inquiry. 

In two cases, Estate of Weiss'® and Estate of Flier? the appli- 
cation of the “cardinal rule” resulted in the holding that notes barred 
by the statute of limitations should be deducted from legacies. Per- 
haps the most interesting feature of these cases is that the court 
conceded that the statute not only bars the remedy but extinguishes 
the debt. The cases are cases of construction, the court expressly 
stating in one of them that whether the general rule that such debts 
are uniformly deductible should be approved without qualification in 
a state where the statute is so construed, is not decided. 

The widely differing construction placed upon provisions which 
at first blush seem substantially the same is illustrated in Estate of 
Koebel™® wherein it was held that a charge of a debt upon real estate 
cannot be implied from a will which, after directing payment of debts, 
devises “all of my estate, real, personal, and mixed”, the court dis- 
tinguishing this from a gift of the “rest, residue and remainder” of 
an estate. Perhaps this illustrates the rule above mentioned that an 
outright gift will not be cut down except by positive language. 

The problem of the disposition of a trust fund upon the bene- 
ficiary, a college, going out of existence is dealt with in First Wis. 
Trust Company v. Board of Trustees, et al.,1® the court declaring 
its duty to apply the property to a purpose as nearly as possible 
approximating the purpose intended by testatrix. An interesting side- 
light is cast upon the cy pres doctrine. 


C. Crarms Acatnst EstTATEs 


The cases relating to claims filed against estates involve many 
varied questions.'7 

Will of White,!® following the rule of Estate of Leu,'® holds that 
a claim cannot be amended after the time for filing has expired so as 
to allow another party to be made claimant. 





*271 N.W. 918 (Wis. 1937). 
“274 N.W. 422 (Wis. 1937). 
“274 N.W. 262 (Wis. 1937). 
“272 N.W. 464 (Wis. 1937). 
Estate of Leedom, 273 N.W. 471 (Wis. 1937) involved the validity of the 
contract on which the claim was based, rather than any question peculiar to 
estates. 
“223 Wis. 270, 270 N.W. 34 (1936). 
172 Wis. 530, 179 N.W. 796 (1920). 
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In Estate of Bollow”™ the court held that the exempt status of gov- 
ernment life insurance does not extend beyond the insured and 
the named beneficiary for the benefit of the insured’s heirs, that the 
amendments to the pertinent section of the Code*! did not change the 
law as settled by the United States Supreme Court”? in this respect, 
and that a claim allowed against the estate may be collected from the 
proceeds of a policy which became an asset of the estate. 

A claim against a creditor of an estate based on an Indiana 
statute which created the right to sue and limited it to two years 
cannot be set off against the claim filed after the two year period 
expired, for two reasons: The right no longer existed under the 
Indiana statute, and the right of set-off being statutory and relating 
to remedy and not right is governed by the law of the forum. And 
our statute”* does not permit setting off a demand of this nature. 

In two cases claimants alleged an agreement by decedent to will 
property to them. The first, Miller, et al. v. Bell’s Estate, reiterated 
well established principles with reference to claims by members of a 
family; the second, Estate of Lube,®* is somewhat novel in holding 
that an improperly executed will, the terms of which were known 
to claimant, sufficiently established the terms of a unilateral contract, 
amounting to an offer which was accepted by performance. 


D. Jurispiction or County Courts 


In several cases the county courts were held to have acted beyond 
their jurisdiction. On the original hearing in Estate of George™™ 
it appeared that on an accounting by a testamentary trustee, the court 
had found certain investments improper, and held the trustee and 
his surety responsible for the losses sustained as a result thereof. 
The surety challenged, among other things, the jurisdiction of the 
court to enter judgment against the surety. On the original hearing 
the judgment was affirmed but on rehearing it was held that the 
court had no jurisdiction of the subject matter of an action against the 





* 223 Wis. 262, 270 N.W. 82 (1936). 
™ 43 Stat. 613 (1924), 38 US.C. $454 (1934). 
isin Pagel et al. v. Pagel et al., 291 U.S. 473, 54 Sup. Ct. 497, 78 L. ed. 921 
™ Wis. Stat. (1935) $331.07. 
* Estate of Seybold, 223 Wis. 192, 270 N.W. 87 (1936). 
= 273 N.W. 67 (Wis. 1937). 
wit N.W. 276 (Wis. 1937). 
270 N.W. 538 (Wis. 1936), rehearing, 274 N.W. 294 (Wis. 1937). 
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surety and therefore no jurisdiction to enter judgment against it 
upon the bond. This case is of more than usual interest. As the 
court said in the original opinion, “We surmise the usual practice 
is perhaps as here”, a surmise with which there would probably be 
general agreement. Further, the case leaves open to litigation the 
question of the extent to which the surety is bound by the accounting, 
which question involves an examination into the equity powers of the 
county court in probate—a matter not then before the court or 
decided. 

In Estate of Penney*® the court held that the jurisdiction of the 
county court to entertain the resignation of an executor, examine the 
accounts, and enter an order discharging him, is beyond question and 
until the order, however erroneous, is reversed, modified, or set aside 
in accordance with the statutes relating to appeal and retrial the exe- 
cutor is fully protected. The executors having been cited to account 
after their discharge, the court was held without jurisdiction in the 
citation proceedings. The court discussed at some length two phases 
of jurisdiction: (1) the want of power, which is usurpation, the re- 
sulting judgment being void, and (2) the misuse of power, which is 
mere error, the resulting judgment being valid till avoided in pro- 
ceedings to that end. 

Again a case came before the court involving the substitution of 
a plan by agreement for the plan designated in the will and again 
the court held that these substituted schemes are “beyond the power 
of either the parties or the court to authorize”.2® A case of this 
kind must be distinguished from the contract for the distribution of 
an intestate estate to which the county court may give effect under 
Section 318.06 as held in Estate of Richardson.*° 

The county court is without jurisdiction to determine the validity 
of an income tax assessment and order a tax barred.*! No claim 
need be filed, Section 71.095 governing the procedure, and Chapter 71 
vesting exclusive jurisdiction in specified agencies and courts in in- 
come tax contests. 





* 274 N.W. 247 (Wis. 1937). 
* Will of Stanley, 223 Wis. 345, 269 N.W. 550 (1936), citing many cases going 

back to the leading case of Will of Rice, 150 Wis. 401, 136 N.W. 956 (1912). 
"223 Wis. 447. 271 N.W. 56 (1937). 

"Estate of Adams, 272 N.W. 19 (Wis. 1937). 





























WORK OF THE WISCONSIN SUPREME COURT 


E. INVESTMENTS®? 


In Estate of George** the court held that the failure to comply 
with the statute relating to investments is in itself negligence, and the 
trustee was properly ordered to pay the original or par value of the 
securities. The result was the same in Guardianship of Uggen,** 
although in that case there was no intentional wrongdoing. (Both 
cases are valuable also on the subject of temporary holding of funds.) 
However, the statute relating to investments does not make the 
guardian liable in the absence of loss and the burden of proof to 
establish the loss is upon the ward.*® 


F. MIscELLANEous*@ 


That a final decree distributing the estate does not of itself trans- 
fer the title to the property but merely determines the persons en- 
titled thereto is established by Latsch v. Bethke.®" This principle 
is of importance in the later case of Will of LeFeber,®* not discussed 
here because it is in the field of taxation. The case of Blumer Brew- 
ing Corp. v. Mayer*® opens up a wide field of inquiry. It was held 
that under the Uniform Partnership Act a surviving partner who 
was also the administrator of the estate of a deceased partner may 
consent to the continuance of the partnership business. In such 
a case the estate in no sense becomes a partner in the business and its 
liability is limited to the interest of the decedent in the partnership 
assets. The case is of as much interest, perhaps, for what it does 
not decide as for what it does. The court did not decide to what ex- 
tent, if at all, an administrator may make himself personally liable in 





“ For a case involving the liability of a guardian to account as trustee where 
no trustee was appointed and she continued to hold the fund after the ward was 
of age, but before he was entitled to the fund, see Guardianship of Snyder, 272 
N.W. 1 (Wis. 1937). 

* 270 N.W. 538 (Wis, 1924). rehearing, 274 N.W. 294 (Wis. 1937). 

“271 N.W. 526 (Wis. 1937). 

“Guardianship of Farness, 273 N.W. 522 (Wis. 1937). Here it was not 
shown that the securities on hand were worth less than the price at which they 
could have been sold at any time by the guardian. 

“Cited for reference: Estate of Butts, 222 Wis. 425, 268 N.W. 122 (1936) 
(partition and distribution of real estate in county court) ; Guardianship of Radoll, 
222 Wis. 539, 269 N.W. 305 (1936) (construction of a court order); Will of 
Byrne, 223 Wis. 503, 271 N.W. 48 (1937) (revocation) ; Will of Sechler, 272 N.W. 
§54 (Wis. 1937) (right of widow to elect to take under law where she and testator 
made joint will) ; Grasser v. Anderson, 273 N.W. 63 (Wis. 1937) (extent of liabil- 
ity toa wife’s estate for exnenses incurred as a result of her accidental death). 
222 Wis. 485, 269 N.W. 243 (1936). 
wl N.W. 95 (Wis. 1937). 

223 Wis. 540, 269 N.W. 693 (1936). 





156 WISCONSIN LAW REVIEW (Vol. 1938 


dealing with the assets where he proceeds without an order of the 
court, nor what, if anything, the county court might have done to 
require the partnership business to be liquidated; nor does it deal 
with questions of estoppel or other questions relating to the admin- 
istration of estates. The court simply held that the interest of the 
decedent in the partnership property was liable for subsequent debts 
of the partnership continued by the surviving partner and that a 
receiver for liquidation of the assets belonging to the partnership 
should be appointed. 

Estate of Onstad® settles questions raised for the first time in 
Wisconsin. An executrix was held liable to a creditor of the estate 
for the full amount of his claim, her negligence in connection with 
the continuance of testator’s business having resulted in severe losses, 
The court recognized the possibility of the creditor being estopped to 
complain, but held on the facts that there was no estoppel in this 
case. 








“271 N.W. 652 (Wis. 1937). 




















COMMENTS 


AcTIoNS—EFFECT OF BENEFICIARY’S NEGLIGENCE ON RECOVERY 
UNDER SURVIVAL AND WroncruLt Death Statutes.—Although 
the Wisconsin survival statute, Section 331.01, and the wrongful 
death act, Section 331.03, were passed in the middle part of the last 
century, it is only recently that the supreme court has fully discussed 
one of the many pressing problems arising under those statutes: 
whether the contributory negligence of a beneficiary will bar an 
action under either or both of those statutes. Under our court’s con- 
struction, these two sections provide separate and distinct causes of 
action’ and this same result has been reached by the Supreme Court 
of the United States in construing similar statutes.? Both sections 
provide for the bringing of a suit by the personal representative of 
the deceased. Section 331.01 enumerates those actions which are to 
survive the death of one of the parties, and in personal injury actions, 
recovery may include all those items for which the deceased might 
have received damages, such as medical expense and pain and suf- 
fering. The right of action under Section 331.03 arises whenever the 
death was caused by the wrongful act or omission of another, and the 
party injured could have maintained an action if he had lived, and 
is for the benefit of certain persons enumerated in the following sec- 
tion. It provides for recovery “in reference to the pecuniary injury 
resulting from such death” to the relatives, up to a limited amount, 
Se O00. and in special cases, as that of spouse or parent, up to 

15,000. 

This discussion will be limited to the effect of contributory negli- 
gence on the part of the direct beneficiary of the wrongful death 
action under Section 331.04 or the indirect heir under Section 331.01. 
The related questions of the contributory negligence of the deceased 
or the imputed negligence problem will not be dealt with here.* 

The early decisions of the Wisconsin court as to the effect of the 
contributory negligence of the beneficiary under the death statute 
were more inferential than direct. These early decisions® discussed 
the question of parents’ or relatives’ contributory negligence and in 
each cas¢ decided that they were not negligent as a matter of law, 
meanwhile seeming to assume that such negligence would bar the 
action, for under any other assumption, the issue of whether or not 
there was any fault would have no importance. There was no dis- 
cussion of the problem, however. In Kuchler v. Milwaukee E. R. & 
L. Co.,® an infant child riding with its grandfather was struck and 





*Brown v. Chicago & N. W. R. R., 102 Wis. 137, 78 N.W. 433 (1899). 

*St. Louis, I. M. & S. R. R. v. Carft, 237 U. S. 648, 35 Sup. Ct. 704 (1914). 

* Brown v. Chicago & N. W. R. R., 102 Wis. 137, 78 N.W. 433 (1899). 

* Gilmore, Imputed Negligence (1921) 1 Wis.. L. Rev. 193, 251. 

"Hoppe v. Chicago, M. & St. P. R. R., 61 Wis. 357, 21 N.W. 227 (1884); 
Parish v. Town of Eden, 62 Wis. 272, 22 N.W. 399 (1885); Monrean v. Eastern 
Wisconsin R. & L. Co., 152 Wis. 618, 140 N.W. 309 (1913). 
*157 Wis. 107, 146 N.W. 1133, Ann. Cas. 1916A 89 (1914). 
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killed. The grandfather was found negligent, and as agent of the 
parents, his negligence became theirs and defeated the recovery under 
the statute. In a later case,’ the parents of a child who was drowned 
in a waterhole while he was wandering alone in the street, were held 
jacking in ordinary care, and this prevented their recovery. The court 
relied on Monrean v. Eastern Wisconsin Ry. & L. Co.,8 which had 
decided the point merely by implication, if at all. 

This holding that the action for wrongful death is barred is in 
accord with the weight of authority.® There exists, however, an 
articulate minority of courts, and the variance and conflict in the 
jurisdictions is a result both of a difference in the words of the 
statutes themselves and of differing constructions of statutes that 
are substantially alike. 

Where the wrongful death statute is similar to that of Wisconsin, 
giving the cause of action to specific beneficiaries, it has been held 
that, although there is no exception to the right of action in terms, 
where there is contributory negligence on the part of the beneficiary, 
the rule barring the negligent beneficiary is in keeping with the pur- 
pose and intent of the statute, although falling short of the strict 
letter. The court will balk at allowing a person to benefit from a 
wrong to which his own negligence contributed.1° The contrary con- 
struction, giving sole emphasis to the unlimited terms of the statute,” 
accounts for a portion of the minority states. 

Certain other states have statutes which provide that in an ac- 
tion for wrongful death, the recovery goes to the estate of the de- 
ceased. In some of these states, the statutes have been construed as 
giving but one cause of action.1* Where this is the situation, con- 
tributory negligence of the beneficiary of the estate does not preclude 
recovery,!* for reasons which will be discussed in connection with 
the survival statutes. 

The majority view is certainly in keeping with our judicial prin- 
ciples, and the social policy which the court is necessarily formulating 
in applying these principles. Few policies of the law receive such 
general approbation as the idea that a man should not pay another for 
an injury to which the other was a contributing cause (in the legal 
rather than the philosophic sense of the term). The lack of an ex- 
press limiting clause should not change the situation, as it has in 
some states, for statutes should be construed in relation to the gen- 
eral legal principles, and the new right given by the wrongful death 





™Matson & Wife v. Dane County, 177 Wis. 649, 189 N.W. 154 (1922). 
*152 Wis. 618, 140 N.W. 309 (1913). 
* Davis v. Seaboard Air Line R. R., 136 N.C. 115, 48 S.E. 591, 1 Ann. Cas. 214 
(1904); Richmond F. & P. R. R. v. Martin’s Adm’r., 102 Va. 201, 45 S.E. 8% 
(1903) ; note (1929) 23 A.L.R. 670. 

* B. O. Swope, Adm’r v. Keystone Coal and Coke Co., 78 W. Va. 517, 89 SE. 
284 (1916). 

™ McKay v. Syracuse Rapid Transit R. R., 208 N.Y. 359, 101 NE. 885 (1913). 

217 C.J. 1187. 

* Bloomquist v. City of La Grande, 120 Ore. 19, 251 Pac. 252 (1926). Contra: 
Nieme v. Boston & M. R. R., 87 N.H. 1, 173 Atl. 361 (1934). 
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statute must be restricted by the same considerations which govern 
the entire field of negligence. 

The rule in Wisconsin as to actions brought under the survival 
statute is that contributory negligence of the heir does not bar the 
action. This was clearly decided in Koehler v. Waukesha Milk Co.'* 
The plaintiff’s wife had died from blood poisoning occasioned by a 
cut on her finger due to a broken milk bottle. The husband, as ad- 
ministrator, brought an action for her pain and suffering, and the 
jury in trial court found him negligent. The court felt that since the 
damages for the pain and suffering belong as personal property to 
the estate of Mrs. Koehler, the “only contributory negligence that 
could be a bar to the right to recover on the part of the estate for the 
pain and suffering would have been contributory negligence by 
Mrs. Koehler herself.”’?® 


In a very recent case, the possibility of recovery under either of 
these statutes when there has been contributory negligence received 
the only extended discussion the Wisconsin court has ever given 
the question.1® The deceased was injured while riding in her son’s 
car, due to his negligence, and her death resulted from the injury. 
Her husband brings a combined action under Sections 331.01 and 
331.03, for her pain and his pecuniary loss. The defendant, the son, 
who is an heir under the distribution statutes since his mother died 
intestate, asks for a dismissal of the cause of action under the sur- 
vival statute, or diminution of the recovery by so much as would come 
to the son from that portion of the estate. It is probable that this 
defense was entered by another interested party, probably the insur- 
ance company which joined in prosecuting the appeal. The case is 
peculiar in that the defendant is relying on his own negligence to 
lower the amount of damages he must pay. The court says in dis- 
cussing the two types of statutes: 


The weight of authority sanctions a distinction between actions which survive 
and statutory death actions. The reason for the distinction is manifest. In 
the case of a survival of a cause of action for negligent tort, we deal with 
an asset which was the property of the decedent at death. By hypothesis, 
there would have been no defense to it had decedent sued during her lifetime. 
. . . When realized upon, it becomes an ordinary asset to be distributed accord- 
ing to decedent’s will, if there is one, or according to the laws of descent. if 
there is none. If the injury had been sued upon during her lifetime, it could 
hardly be contended after her death that the negligent tort-feasor was dis- 
qualified to share her estate as heir or legatee, and the same principle oper- 
ates where death precedes suit upon the cause of action. With respect to the 
death statute, the situation is quite different. The deceased never had a cause 
of action for her death. . . . When one of the persons named as eligible to 
maintain an action under Sec. 331.04 sues upon it, he is suing in his own 
right and not in that of the deceased, and should obviously be subject to the 
defense that his negligence caused or contributed to the death out of which 
his pecuniary or other loss is claimed to flow.” 


— 





rn 190 Wis. 52, 208 N.W. 901 (1926). 

p Id. at 57. 

, Potter v. Potter, 272 N.W. 34 (Wis. 1937). 
"Id. at 37. 
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The court’s statement adequately expresses the reasons for its 
tule, which is in accord with the almost complete line of authority, 
Other decisions under the survival statutes or under those wrongful 
death statutes by which the estate gets the money, use the same line 
of reasoning in reaching a like result.1* 

The court in discussing the wrongful death act in this case fails to 
consider the possible effect of the comparative negligence statute” 
on its rule that the negligence of the beneficiary will bar his recovery, 
Probably, since the statute includes “any action brought by a person 
or his legal representative to recover damages for negligence resulting 
in death or injury to person or property”, contributory negligence 
will not be a complete bar unless it is equal to negligence of the 
defendant.” 

NorMA GOLDSTEIN. 


CoNSTITUTIONAL Law—WIsconsIN Lasor RELATIONS Act 
ConFLicT BETWEEN FEDERAL AND STATE Acts.—The United States 
Supreme Court in the Wagner Act cases! held that unfair labor prac- 
tises of manufacturing industries may affect interstate commerce 
so directly as to be subject to the National Labor Relations Act? 
If the unfair labor practises in a particular case are subject to the 
National Labor Relation Act, are they thereby automatically re- 
moved from the operation of the Wisconsin Labor Relations Act? 

Most of Wisconsin’s major industries would probably be held 
to be subject to the jurisdiction of the National Labor Relations 
Act according to those decisions since very few of them do not 
depend upon interstate commerce in large part for their raw ma- 
terials or their access to markets. No attempt will be made to 
classify the industries, but rather this comment will deal only with 
the problem of to what extent the Wisconsin Labor Relations Act 





* Nashville Lumber Co. v. Busbee, 100 Ark. 76, 139 S.W. 301, 38 L.R.A. (NS) 
754 (1911); Wimot v. McPadden, 78 Conn. 276, 61 Atl. 1069 (1905); Love v. 
Detroit, I. & C. R. R., 170 Mich. 1, 135 N.W. 963 (1912). 

* Wis. Stat. §331.045. 

* The application of the comparative negligence law to cases like the principal 
case will probably raise many problems of insurance coverage. Assuming that 
the son in this case were the beneficiary under the death statute, and that he could 
sue his insurance company, would not his action be barred, since his negligenc 
as beneficiary would be equal to his negligence as tort-feasor? 

* National Labor Relations Board v. Jones & Laughlin Corp., 301 US. |, 
57 Sup. Ct. 615 (1937). 

749 Stat. 449-457, 29 U.S.C.A. §152-166 (Supp. 1936). 

* Wis. Stat. (1937) c. 111. Other states having similar legislation, all taking 
effect in 1937, are Massachusetts, New York, Pennsylvania, and Utah. 

*“Although activities may be intrastate in character when separately col 
sidered, if they have such a close and substantial relation to interstate commer 
that their control is essential or appropriate to protect that commerce from 
burdens and obstructions, Congress cannot be denied the power to exercise that 
control.” National Labor Relations Board v. Jones and Laughlin Corp., 301 US. 
1, 57 Sup. Ct. 615 (1937). The statute leaves to be determined as each a 
arises — action burdens interstate commerce so directly as to subject it to 
control, 
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applies to labor practices in such industries as may be subject to the 
national act. 


II. The power of the federal government to regulate interstate 
commerce is paramount to any state action regulating such com- 
merce.° But it is not necessarily so exclusive that there can be no 
state legislation affecting such commerce.® In determining the validity 
of state laws, the Court has established various tests. 

Tests applied to the state legislation where the power of Con- 
gress is unexercised. (1) The state act cannot under any guise im- 
pose direct burdens upon interstate commerce.’ This principle has 
been applied to state laws dealing with grain exchanges, milk control, 
highway control, railroad rate control, and many other fields, and 
is incontestable. The results of its application, however, cannot be- 
exactly predicted because of the various interpretations which may 
be given to the phrase direct burden. (2) And where the state 
legislates on a subject as to which national uniformity of regulation, 
to the exclusion of local control, is deemed by the courts to be de- 
sirable, such local regulation is invalid.® 

Tests applied to state legislation where Congress has acted. (1) 
Since the federal government’s power is plenary within its sphere, 
Congress can exclude state legislation on subjects within that field 
by expressing its intent to do so. In the same way, it can expressly 
save state laws. Even where there is an attempt to express the Con- 
gressional intent there may be ambiguity, and in that case the Court 
has developed two rules for interpretation: (a) the intent to super- 
sede the state law must clearly appear, and (b) where two inter- 
pretations are possible, the courts will take that interpretation favor- 
ing the constitutionality of the state law.!° 


‘Gibbons v. Ogden, 9 Wheat. 1, (1824). 

*“The question, it should be observed, is not with respect to the extent of 
the power of Congress to regulate interstate commerce, but whether a particular 
exercise of state power in view of its nature and operation must be deemed to be 
in conflict with this paramount authority.” National Labor Relations Board v. 
Jones & McLaughlin Corp., 301 U.S. 1, 57 Sup. Ct. 615 (1937). “. . . it is not to 
be admitted that a mere grant of such (concurrent) powers in affirmative terms 
to Congress does per se transfer an exclusive sovereignty on such subjects to the 
latter. On the contrary, a reasonable interpretation of that instrument necessarily 
leads to the conclusion that the powers so granted are never exclusive of similar 
powers existing in the states, unless where the Constitution has expressly, in 
terms, given an exclusive power to Congress, or the exercise of a like power is 
prohibited to the states, or there is a direct repugnancy or incompatibility in 
— of it by the states.” Story, J., in Houston v. Moore, 5 Wheat. 1, 48 

"Baldwin v. Seelig, 294 U.S. 511, 55 Sup. Ct. 497 (1935); Di Santo v. Pa., 273 
US. 34, 47 Sup. Ct. 267 (1927). 

“Nor can the state unjustly discriminate against interstate commerce; to do 
so 8 to impose a direct burden on that commerce. 
___ A power of Congress is exclusive whenever the terms in which it is granted, or 
its nature, require that it should be exercised exclusively by Congress. Sturgis v. 
Crowninshield, 4 Wheat. 122 (1819) (bankruptcy) ; Wabash, St. L. & P. R. v. Iil., 
118 US. 557, 7 Sup. Ct. 4 (1886) (interstate rates) ; Leisy v. Hardin, 135 US. 
100, 10 Sup. Ct. 681 (1890) (interstate commerce—original package doctrine). 

Carey v. So. Dak., 250 U.S. 118, 39 Sup. Ct. 403 (1919). 
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(2) The difficult problems arise where the intent of Congress 
is not expressed, but must be sought in the nature of the acts involved 
er in the subject-matter dealt with.’ Where Congress “enters a 
field”, it may intend to occupy the field to the exclusion of any 
state laws, or to the exclusion of only those which are in con- 
flict with the federal act. Whether Congress intends to occupy the 
field exclusively or to circumscribe its control to only a part of that 
field is largely a matter of judicial interpretation.1* The policy of 
Congress in analogous situations is a guide for the Court in de- 
termining the probable intent of Congress. Also, whether or not the 
subject-matter is one conveniently permitting of local deviations in 
regulation must be considered by the Court. Necessarily the cases 
differ, due to the variety of subjects dealt with, and due to the dif- 
ferences in backgrounds of the acts interpreted.1* In all of these 
decisions'* there appears to be an underlying consideration of the 
extent to which the state law deals directly with the welfare of its 
people. 

In connection with “entering the field” there is also the problem 
of what constitutes such an exercise of federal power that. Con- 
gress is deemed to have entered. It has been held’® that where 
Congress has legislated on a subject, that subject is automatically 
closed to state action. On the other hand, recent cases indicate that 
the mere grant of authority to an administration body does not pro- 
hibit all state action,’® but that to effect such a result the administra- 
tive body with the delegated powers must have acted.!* 

Where Congress has not expressly taken to itself the control 
of an entire field, and where from all the circumstances and from the 





™ “When Congress acts in such a way as to manifest its purpose to exercise its 
constitutional authority the regulating power of the State ceases to exist.” Erie 
R. R. v. New York, 233 U.S. 671, 681, 34 Sup. Ct. 756 (1914). 

«|. (The national law) admits of no supplement; it, is the prescribed mea- 
sure of what is necessary and sufficient for public safety and of the cost and burden 
which the railroad must endure to secure it.” Erie R. R. v. New York, 233 US. 
671, 683, 34 Sup. Ct. 756 (1914). Contra: A., T. & S. F. R. v. Commissioner, 
283 US. 380, 392, 51 Sup. Ct. 553 (1931), where the Court says that the prin- 
ciple “. . . is that the Congress may circumscribe its regulation and occupy 4 
limited field, and that the intention to supersede the exercise by the State of its 
authority as to matters not covered by the federal legislation is not to be implied 
unless the Act of Congress fairly interpreted is in conflict with the law of the 
State.” 

* Also, the Court can in some degree determine the extent of the field. 

“ Mo., Kans. & T. R. R. v. Haber, 169 U. S. 613, 18 Sup. Ct. 488 (1898) ; Mo. 
P. R. R. v. Larabee Mills, 211 U.S. 612, 34 Sup. Ct. 979 (1909) ; Savage v. Jones. 
225 U.S. 501, 32 Sup. Ct. 715 (1912); Pa. Gas Co. v. Public Service Comm’n., 252 
US. 23, 40 Sup. Ct. 279 (1920); L. & L. Freight Lines v. Comm’n., 17 F. Supp. 13 
(S. D. Fla. 1936). 

“Southern R. R. v. Reid., 222 US. 424, 32 Sup. Ct. 140 (1912); No. Pac. 
R..R. v. Washington, 222 U. S. 370, 32 Sup. Ct. 160 (1912). 

* Northwestern Bell Tel. Co. v. Comm’n., 297 U.S. 471, 56 Sup. Ct. 536 (1936). 
Contra: Oregon-Wash. R. & N Co. v. Washington, 270 US. 87, 46 Sup. Ct. 279 
(1926), where the federal act was held to give complete control of the subject 
to the federal agency. 

"Smith v. Illinois Bell Tel. Co., 282 U.S. 133, 51 Sup. Ct. 65 (1930). 
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nature of the Congressional legislation that intent cannot be implied, 
the contents of the two acts, federal and state, must be examined. 
If they clearly conflict, the state act is necessarily invalid. The appli- 
cation of this principle to the facts varies greatly from case to case,'8 
and the very word conflict leaves a broad discretion to the courts. 
The interpretation favoring the national legislation is expressed in 
Gulf, Colorado and Santa Fe Ry. v. Hefley & Lewis:!® “The ques- 
tion is not whether, in any particular case, operation may be given to 
both statutes, but whether their enforcement may expose a party to a 
conflict of duties. It is enough that the two statutes operating upon 
the same subject-matter prescribe different rules.” The other view, 
favoring the state act, is given in Sinnot v. Davenport: “. . . the 
repugnance or conflict should be direct and positive, so that the two 
acts could not be reconciled or consistently stand together. . . .” 

These generalities leave much room in each new situation for in- 
terpretation by the judiciary. An idea of the trend of the courts’ 
decisions may best be obtained by an examination of cases grouped 
according to the subject-matter regulated by the acts. This examin- 
ation will be limited to the more important fields, or those most indica- 
tive of the course taken by the courts, and will not cover those fields 
where Congress has not exercised its power. 


III. Railroads. Acts concerning railroads must be classified ac- 
cording to what phase of that subject they regulate. In the case of 
1ate-making, the Shreveport Case and Railroad Commission v. Chi- 
cago, B. & Q. R. R.,”* establish the rule that the interstate commerce 
power of the federal government extends over intrastate rates if 
such rates prescribed by authority burden interstate transportation. 
But in Board of Railroad Commissioners v. Great Northern R. R.,”8 
it is pointed out that the enforcement of the state commission’s order 
prescribing intrastate rates cannot be restrained before there is a 
finding by the Interstate Commerce Commission that the state order 
is unjustly discriminatory against interstate commerce. Minimizing 
the difference between “unreasonable” and “unjustly discriminatory”, 
the Court holds that it is for the administrative body to determine the 
unreasonableness of the state action, not for the courts. 

In the field of railroad equipment regulation, the federal law 
is expressly or impliedly exclusive, and state laws requiring additional 
safety devices are invalid. Napier v. Atlantic Coast Line R. R.,4 
the leading case, reads into the federal law an implication that there 





* Konkel v. State, 168 Wis. 335, 170 N.W. 715 (1919) (state’s additional im- 
munity to soldiers in the national army held invalid) ; Dickson v. Uhlman Grain 
Co., 288 U.S. 188, 53 Sup. Ct. 362 (1933) (state’s more stringent law against 
grain exchange gambling held not in conflict with the federal act). 

* 158 US. 98 103, 15 Sup. Ct. 802 (1895). 

22 How. 227, 243, 16 Sup. Ct. 243 (1859). 
is oa E. & W. Texas R. R. v. United States, 234 US. 342, 34 Sup. Ct. 
4). 
5287 US. 563, 42 Sup. Ct. 232 (1922). 
Mae U.S. 412, 50 Sup. Ct. 391 (1930). 
272 U.S. 605, 47 Sup. Ct. 207 (1926). 
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shall be no further requirements made by the states, the Interstate 
Commerce Commission having acted fully for the interests of all con- 
cerned.*5 Federal acts regulating hours of work exclude state legis- 
iation even where the federal enactments do not become effective until 
a subsequent time; their mere passage serves to oust state control 
and it matters not that state acts prescribe fewer hours of work.” 
In regard to train service, state requirements which are not un- 
reasonable burdens on interstate commerce are valid until the Inter- 
state Commerce Commission has acted on that particular subject.” 
Legislation by Congress giving the commission power to act in this 
situation was not such an exercise of the federal power as to oust 
state control until the commission has acted. 


Motor Carriers. No decisions have been rendered by the Su- 
preme Court dealing with motor carriers since the federal Motor Car- 
riers Act became effective in 1935.28 A lower federal court has held 
valid a state law limiting the weight of trucks, as not conflicting 
with the commission’s power to regulate in the interest of safety of 
operation and equipment.?® The court found in another section™ 
of the Motor Carriers Act which instructed the commission to report 
on the need for federal regulation, an intent not to occupy the field ex- 
clusively until the commission had issued an order on the subject. 
Two Florida decisions*! indicate that the mere vesting of power in 
the Interstate Commerce Commission to require a certificate of con- 
venience and necessity does not prevent the state from also requiring 
one from both the interstate and the intrastate carriers. These motor 
carrier cases show a trend toward favoring the retention of state laws 
with a view to their being operated co-ordinately with the federal 
laws ; but they are not decisions of courts of final authority. 


Communications. Two recent cases indicate the effect on state 
laws of the power over interstate communications vested in the Inter- 
state Commerce Commission and its successor in this field, the Com- 





* Prior to the federal Safety Appliances Act, a state law regulating heaters in 
coaches in interstate trains was held valid in N.Y., N.H. & H. R. v. New York, 
165 US. 628, 17 Sup. Ct. 418 (1897). 

“Erie R. R. v. New York, 233 US. 671, 34 Sup. Ct. 756 (1914); No. Pac. 
R.R. v. Washington, 222 US. 370, 32 Sup. Ct. 160 (1912). Similarly in the field 
of the carriers’ liability for injuries to employes. Second Employers’ Liability Cases, 
223 US. 1, 32 Sup. Ct. 169 (1912). 

* Mo. Pac. R.R. v. Larabee Mills, 211 US. 612, 34 Sup. Ct. 979 (1909). 
(The state required the carrier to furnish certain service.) 

™49 Stat. 543, 49 US.C.A. §§301 et seg. (Supp. 1936). The cases decided 
before that act went into effect indicate that state regulation in furtherance of 
the police power was valid if not an undue burden on interstate commerce. 
Sproles v. Binford, 286 U.S. 374, 52 Sup. Ct. 581 (1923); Buck v. Kuykendall, 267 
US. 307. 45 Sup. Ct. 324 (1925); Bradley v. Public Util. Comm’n., 289 U. S. %, 
53 Sup. Ct. 577 (1933). 

* This did not show clear and unmistakable intent to regulate. L & L Freight 
Lines v. Comm’n., 17 F. Supp. 13 (S. D. Fla. 1936). 

” 49 Stat. 566, 49 U.S.C.A. $325 (Supp. 1936). 

™ Lowe v. Stourtemire, 123 Fla. 135, 166 So. 319 (1936) ; R. C. Motor Lines v. 
Comm’rs., 123 Fla. 345, 166 So. 840 (1936). 
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munications Commission. As in the case of railroads, the national 
regulation may extend to intrastate commerce if necessary to protect 
interstate commerce; but state power is not diminished by the mere 
Congressional grant of power to a commission. In Northwestern 
Bell Telephone Co. v. Nebraska State Railway Commission,®* the 
Interstate Commerce Commission had ordered the telephone com- 
panies to submit schedules preparatory to the fixing of a depreciation 
rate by the commission. Before this rate was set, the Nebraska com- 
mission established a certain rate of depreciation for the telephone 
company in connection with its intrastate business. The Supreme 
Court held that although the federal act involved made it unlawful to 
charge depreciation rates other than those prescribed by the Inter- 
state Commerce Commission, the language of the statute and the 
nature of the subject-matter indicated that no restriction on state 
control was contemplated until the federal commission had issued an 
order. There was no effective exercise of federal power until that 
time.** In an earlier case,** the Court expressly refused to indicate 
its opinion as to what effect an Interstate Commerce Commission rate 
order would have upon the state order.*5 


Miscellaneous. In Dickson v. Uhlman Grain Co.,3* a state law 
regulating bucket shops was held to be supplementary to and not in 
conflict with the paramount federal law on grain exchanges. The 
state statute was not superseded by the United States Grain Futures 
Act, since the state law did not make it easier to carry on illegal 
transactions in interstate commerce; in fact, it made it more difficult. 
It is not clearly shown why, this supplementary law aiding the federal 
purpose was held valid while the federal law in the Napier case** 
invalidated all state laws, even though their provisions promoted the 
objects of the federal act. A federal law regulating the sorting and 
grading of tobacco was held to occupy only a part of the tobacco 
merchandising field, and therefore a state statute establishing maxi- 
mum charges for warehousemen was not invalid as being in conflict 
with it.** In a district court case®® the federal censorship law for for- 
eign motion picture films was interpreted to be supplementary to the 
state legislation which was intended merely to regulate local use and 
which did not burden foreign commerce. The federal act, it was held, 





"207 US. 471, 56 Sup. Ct. 536 (1936). 

* One basis for the decision was the Court’s interpretation of Congress’ intent 
to be that since it would take the Interstate Commerce Commission a long while 
to establish its rate, the states should retain their power in the meanwhile. This 
same reason could not be advanced in support of the validity of the state labor 
relation board, since, normally, the national board can act as soon as the state 


can. 
* Smith v. Ill. Bell Tel. Co., 282 US. 133, 51 Sup. Ct. 65 (1930). 
Presumably the state order would be superseded, because then the federal 
government has occupied the field of depreciation rate regulation. 
. 288 US. 188, 53 Sup. Ct. 362 (1933). 
Napier v. Atlantic Coast Line R. R., 272 U.S. 605, 47 Sup. Ct. 207 (1926). 
» ,ownsend v. Yeomans, 301 U.S. 441, 57 Sup. Ct. 842 (1937). 
Eureka Productions v. Lehman, 17 F. Supp. 259 (S.D. N.Y. 1936). 
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did not exclusively occupy the field of censorship which has long been 
considered peculiarly within state regulatory powers. Where the fed- 
eral Standard Baskets and Containers Act prescribes the capacity 
of containers, the state law dealing with the dimensions of the con- 
tainers, is not superseded.* 

In the field of banking a state statute on collection was held 
applicable to national banks in so far as it was consistent with the pol- 
icy or provisions, express or reasonably implied, of the National Bank 
Act or of other federal acts,*4 and where a state bank has joined 
the Federal Reserve System or the Federal Deposit Insurance Cor- 
poration, both the state and the national governments can punish an 
embezzler from such state bank.*? 

Quarantine regulation is a matter for local action and the courts 
do not declare state regulatory legislation invalid unless it is shown 
that the laws of the two sovereignties are in conflict. In Missouri, K. 
& T. R. R. v. Haber,* a federal agency, which had certain powers 
under the Animal Industry Act, exercised them to prevent the spread 
of cattle diseases and to set up quarantine regulations. This was 
held not such an occupation of the field as to prohibit the enforce- 
ment of a state act which punished a transporter of diseased cattle, 
even though these cattle had passed the federal tests. A state law 
requiring inspection was upheld in Reid v. Colorado,** even though 
the owner received a card entitling him to go into any state without 
further inspection after his cattle had passed a federal examination 
for disease. And the mere grant of power to the federal Depart- 
ment of Agriculture to examine herds of cattle for disease is not 
such an exercise of the federal power as to exclude state action, espe- 
cially where it is shown that it is the administrative practise of the 
federal agency to permit state regulation of diseased cattle.*® 

In the regulation of food products also, state action is favored. 
Although the federal Pure Food and Drugs Act specified that only 
harmful ingredients had to be listed on the labels, a state law re- 
quiring that all ingredients be stated on the labels was held valid.# 
The nature of the subject-matter indicated that Congress did not in- 
tend to occupy the field exclusively, and the state law was not in con- 
flict.*7 





“ Pacific States Box and Basket Co. v. White, 296 U.S. 176, 56 Sup. Ct. 159 
(1935). 

“ Jennings v. U. S. Fid. & Guar. Co., 294 U.S. 216, 55 Sup. Ct. 394 (1935). 

“ Westphal v. US., 274 U.S. 256, 47 Sup. Ct. 629 (1927). 

“169 US. 613, 18 Sup. Ct. 488 (1898). 

“187 US. 137, 23 Sup. Ct. 92 (1902). 

“ Mintz v. Baldwin, 289 U.S. 346, 53 Sup. Ct. 611 (1933). The Court held 
in Oregon-Wash. R. & N. Co. v. Washington, 270 US. 87, 46 Sup. Ct. 279 (1926), 
that the federal statute there in question showed in its terms the Congressional in- 
tent to occupy the field of quarantine regulation. 

“Savage v. Jones, 225 US. 501, 32 Sup. Ct. 715 (1912). 

“ There is a conflict if the operation of the federal act in its field is frustrated 
by the state law, and its provisions refused their natural effect. Dickson v. Uhlman 
Grain Co., 288 US. 188, 53 Sup. Ct. 362 (1933). 
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There are a few cases in the opposite direction. In Konkel v. 
State,*® the Wisconsin Supreme Court held that the state law grant- 
ing immunities of process for soldiers which was more liberal than 
the Congressional acts on that subject, was a conflicting law and, 
therefore, invalid. In a suit to enjoin state officers from enforcing 
the state fair trade law, the court held in Paramount Publix Corp. v. 
Hill®® that inasmuch as there was national legislation in the field, 
ipso facto, the state law was invalid. No cases were cited in support 
of this doctrine, and it seems to be out of line with the theory of the 
cases heretofore discussed. 


IV. In considering the specific question of whether the Wiscon- 
sin Labor Relations Board has jurisdiction in a given case, it will be 
convenient to consider the validity of state action at three stages: 
first, when no charges have been filed with the national board and it 
has not acted in the matter; second, when the national board has 
called or held a hearing but has not issued any order ; third, when the 
national board has issued an order in the case. 


(1) Has Congress by the mere enactment of the National Labor 
Relation Act entered the field of labor relations? By analogy to the 
Bell Telephone case®! (federal government held to be not effectively 
in the field of regulation until its agency had issued an order), there 
has not been an entrance by the passage of the act, and consequently 
the state board has jurisdiction. If, however, the Court holds that 
this constitutes an entrance, it must be determined whether the en- 
trance is an occupation of the field or whether non-conflicting state ac- 
tion is permitted to stand. 

The nature of the act and the intent of Congress must be as- 
certained to determine whether the act should constitute an entrance, 
and if so whether it is exclusive. National uniformity in regulating 
the labor relations of the country’s large industries is desirable, yet 
it cannot be questioned that local uniformity of regulation of most 
of the industries in a state would also be helpful in preventing labor 
friction. If the national board has exclusive control over all the 
manufacturing industries whose labor strifes affected interstate com- 
merce, then the state and national boards would each regulate in a 
large field within the state and discord might result. If the juris- 
diction of the state board extends to all industries within the state 
(except perhaps those few businesses almost entirely interstate in 
character such as through bus lines, etc.), there would be much 
greater uniformity within the state and hence less friction, at least un- 
til and unless the national board acts in a particular case. However, if 
the state board’s jurisdiction be superseded when the national board 





“168 Wis. 335, 170 N. W. 715 (1919). 
There was a dissent by Owen, J., but it was based largely upon the view 
‘hat this was a regulation of state court procedure, and hence a subject for state 
control only. 
me F. Supp. 478 (W. D. Wis. 1932). 
os — Bell Telephone Co. v. Comm’n., 297 U.S. 471, 56 Sup. Ct. 
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issues an order, there might be heterogeneous regulation within a 
single class of industries, since the national board would issue orders 
to some in the class and not to others. On the other hand labor strife 
affects the peace and welfare of the state more directly than it affects 
interstate commerce. The state had a much greater interest in the 
maintenance of peace than has the federal government. Hence state 
power to regulate should not be lightly dismissed because there is 
a federal enactment on the same subject. The subject-matter of 
the act, then, is not such as leads only to the inference that it was 
necessarily meant to be an entrance into the fiela, or sf % «> an 
entrance, that it was meant to be exclusive of all state action. 

Nor does there seem to be any clear expression of intent to ex- 
clude state action, perhaps because at the time that the National 
Labor Relations Act was passed there were no comparable state 
laws in existence. One section of the act says that the power of the 
national board shall be exclusive.5? But at the time the federal law 
was drafted there were several federal agencies in the field of labor 
relations which were largely outgrowths of the National Industrial 
Recovery Act. Their authority was uncertain and it was to eliminate 
that haphazard federal system with its overlapping jurisdictions that 
the National Labor Relations Act was proposed. No state boards 
were in existence at that time, so it seems probable that the exclusion- 
ary clause refers only to those federal agencies and not to state 
boards which might be set up later.** 

Thus, even though the enactment be held an entrance into the 
field, it should not be held to be exclusive of state action which is not 
in conflict therewith. An examination of the two acts shows that they 
are very similar. With an exception to be noted,®* the conflict be- 
tween the acts can arise only as the two boards might differ in their 
application of the statutory standards to a given fact situation. Essen- 
tially the two acts are the same, and, despite some additional pro- 
visions of the state act, it can be said that both acts use almost 
identical means to gain their objective of industrial peace. Despite 
certain differences,®® no provision of the Wisconsin act prohibits 
what the national act requires and vice versa. Such variant provis- 
ions as the state act contains can be construed as being supplementary 
to and not in such conflict with the federal law that they are invalid 
even before the federal board takes action. 

The national board cannot act on its own initiative, except pef- 
haps to determine what shall be the proper bargaining unit for pur- 





"49 Stat. 453, 29 US.C.A. §160 (a) (Supp. 1936). 

™ No mention of excluding state action is made in the committee report to 
the Senate. Sen. Rep. No. 573. 74th Cong., Ist Sess. (1935). 

“A closed shop agreement with a minority of employees is an unfair labor 
practice under the National Labor Relations Act, but it may be considered as @ 
fair practice under the Wisconsin act. 

“The state act requires that all unions be listed with the state board, while 
the federal law does not; there are provisions in the state act for conciliation and 
arbitration which are not present in the national act. 
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poses of choosing representatives for collective bargaining,®® but it 
must wait until charges are brought to it by employes.*’ Also there 
must be a determination in each case whether the industry is one 
whose labor practices so affect interstate commerce that the national 
board can have jurisdiction. In view of these two uncertainties in 
administration it seems improper that the national act should be in- 
terpreted to exclude by its mere passage all action by the states, and 
improper for a court to refuse or prevent enforcement of the state 
board’s order when it is not certain whether the national board can 
or will act. 


(2) Can the state board act in a case while the national board is 
investigating the same case? By its affirmative action, the national 
board, it might be construed, has now actively entered the field of 
labor relations although that was not the case where the board was 
inactive. Since findings and an order are likely to ensue shortly, it 
would not be as improper to hold this to be an entrance as it was 
before the national board had done anything. Assuming this is con- 
strued as an entrance, is it exclusive of state action or not? If it is 
exclusive, by the rule in the Oregon-Washington case™® (the grant 
of power to a federal agency held to exclude state regulation), then 
this step would prevent the state board from enforcing its orders 
in the case or from continuing proceedings. However, if it were not 
exclusive, the state board could continue its activity because, due to 
the similarity of the acts themselves, there could be no conflict until 
contradictory orders or findings were issued by the two boards. Yet, 
it seems unlikely that the mere investigation of a case by the national 
board, and the institution of hearings by it would be held to constitute 
an entrance into the field in view of the opposite decisions reached in 
the Great Northern case®® (rate established by state valid until found 
by the Interstate Commerce Commission to be undue burden on in- 
terstate commerce) and in the Bell Telephone case. There is no 
case holding that when a federal agency starts investigating a subject, 
the field is thereupon exclusively occupied. If such institution of 
hearings constituted occupation, there would be no regulation at all 
pending the issuance of an order by the national board; if the state 
board had previously issued an order that would become ineffective 
and there would be no control during the interim. This result seems 
most undesirable. 





“See Discussion in (1937) 12 Wis. L. Rev. 367. 

™ However, it can be said with quite a bit of force that this impotency in 
the national board to act on its own initiative is merely a curable defect in the 
federal act and does not affect, and is not intended to affect, the question of 
whether the federal government has or has not effectively entered the field of 
regulation. 
aati R. & N. Co. v. Washington, 270 US. 87, 46 Sup. Ct. 279 
= of Comm’rs. v. Great Northern R., 281 U.S. 412, 50 Sup. Ct. 391 

“Northwestern Bell Telephone Co. v. Comm’n., 297 US. 471, 56 Sup. Ct. 
536 (1936). 
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(3) After the national board has issued an order, can the state 
board proceed to make an order or enforce its prior order? Certainly 
the national board has now entered the field. There can be no ques- 
tion of the status of the state board’s activity if such entrance is 
exclusive. If it is not exclusive, then only such state orders which 
conflict cannot stand. Its effect is merely suspended, however, not 
entirely killed; it may later be held that the national board acted 
beyond its jurisdiction. The state board’s order on the subject may 
not conflict with, but be supplementary to, the national board’s order, 
following the doctrine in the Uhiman case® (additional state regula- 
tion of grain speculation in interstate commerce held valid) and in the 
Savage case®* (state requirement of labeling beyond the federal re- 
quirement held valid). Then there can be no reason why the state 
board’s order should not be enforced. 

The orders of the two bodies may be identical. It may be said 
that the federal government, having chosen to enter the field, can do 
so exclusively to the extent of determining what shall be the punish- 
ment for violation of the national board’s order. Additional punish- 
ment by the state for violation of its order will in effect increase it 
beyond the standard set by the federal government. On the other 
hand, the person against whom identical orders are issued does not 
face a conflict of duties in obeying each. In analogy to the case of 
punishment for crime where there is concurrent jurisdiction, it may 
well be that both the boards will have power to punish violators; at 
least nothing in the national act prohibits such a result and there is 
no implication that such prohibition was intended.® 

RALPH VON BRIESEN. 


Lasor Law—Wuat Constitutes A Lazor DispuTE—ENpDs 
Wuicu May Lawru tty Be SoucuTt sy MEANs oF PEACEFUL PIcK- 
ETING AND PusLicity.—The Wisconsin Labor Code provides that 
certain acts shall be lawful in labor disputes, including, among others, 
the giving of publicity to the facts in any dispute, and peaceful picket- 
ing or patrolling, whether engaged in singly or in numbers. These 
acts may not be prohibited by any court by means of an injunction.’ 





“Dickson v. Uhlman Grain Co., 288 U.S. 188, 53 Sup. Ct. 362 (1933). 

“Savage v. Jones, 225 US. 501, 32 Sup. Ct. 715 (1912). 

“Subsequent to the preparation of this article, the Circuit Court for Dane 
County has held that the mere passage of the National Labor Relations Act does 
not prohibit state regulation of labor relations which affect interstate commerce. 
Reuping Leather Co. v. Wisconsin Labor Relations Board. 

*The Wisconsin Labor Code occupies §§103.51 to 103.63 of the Wisconsin 
Statutes, 1935. But the only parts of the code directly involved in the cases under 
discussion were the following provisions of $103.53: 

“(1) The following acts, whether performed singly or in concert, shall be 
legal: 

“(e) Giving publicity to and obtaining or communicating information re- 
garding the existence of, or the facts involved in, any dispute, whether by adver- 
tising, speaking, patrolling any public street or place where any person or persons 
may lawfully be, without intimidation or coercion, or by any other method not 
involving fraud, violence, breach of the peace, or threat thereof; 
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The constitutionality of certain phases of this act was contested 
in a case recently decided by the United States Supreme Court.? One 
Paul Senn brought suit in the Circuit Court for Milwaukee County 
against the Tile Layers Protective Union, Local Number 5, and the 
Tile Layers Helpers Union, Local Number 47, and their business 
agents, to restrain picketing and particularly the publishing of state- 
ments that he was unfair to organized labor and to the tile-layers’ 
unions. Senn conducted a small tile business. He employed one or 
two journeyman tile layers and helpers, but he performed a large part 
of the work himself.* At the time of the court action neither Senn 
nor his employees were members of either union or had any contrac- 
tual relations with either. The unions considered it necessary to re- 
quire all employers conducting a union shop to agree not to work 
with tools or act as helper. Senn was requested to become a union 
contractor. He expressed a willingness to enter into the standard 
union agreement provided the union would eliminate the article which 
prohibited the employer from working. The union declared that this 
was impossible, because the provision was necessary for the main- 
tenance of wage standards, and its removal would discriminate 
against other contractors who had signed the agreement. Senn re- 
fused to sign the agreement in its complete form; thereupon the 
union began to picket his place of business. The picketing was 
peaceful and without violence, the pickets carrying two banners with 
inscriptions, of which one declared that the contractor was unfair 
to the union, and the other appealed to its readers to let the union in- 
stall their tile work. The lower court denied an injunction to Senn. 
On the findings made the court ruled that the controversy was a labor 
dispute, that the picketing was lawful, and that the union might 
advise people of the existence of the labor dispute. The Wisconsin 
Supreme Court affirmed‘ the judgment of the trial court, two judges 
dissenting. Senn then appealed to the United States Supreme Court. 

Senn based his claim of invalidity on the fact that the end sought 
by the unions, to keep him from working’ in his business with his own 
hands, was unconstitutional. He contended that a right to work at 
his business was a right guaranteed to him by the Fourteenth Amend- 
ment, and that the state could not authorize unions to employ publicity 
and picketing to induce him to refrain from it. The Court decided, 
however, that the end sought by the unions was not itself unconsti- 





“(1) Peaceful picketing or patrolling, whether engaged in singly or in num- 
bers shall be legal. 

“(2) No court, nor any judge or judges thereof, shall have jurisdiction to issue 
any restraining order or temporary or permanent injunction which, in specific or 
general terms, prohibits any person or persons from doing, whether singly or in 
concert, any of the foregoing acts.” 

Senn v. Tile Layers Protective Union, 301 U.S. 468, 57 Sup. Ct. 857 (1937). 

*“Tn 1935 he had about 40 jobs. His net income was $1500 of which $750 was 
attributed to his own labor. The balance, constituting his profit as contractor, 
was not enough to support him and family.” Justice Butler in the dissenting 
eo in Senn v. Tile Layers Protective Union, 301 U. S. 468, 483, 57 Sup. Ct. 


*Senn v. Tile Layers Protective Union, 222 Wis. 383, 268 N.W. 270 (1936). 
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tutional. Whether unions may endeavor to induce an employer to 
sign an agreement not to work in his business with his own hands 
is a matter of public policy for the state and does not come under the 
Fourteenth Amendment, either as taking property without due pro- 
cess of law or as denying the equal protection of the laws. The right 
to work is not denied to the employer, but the unions have the right 
to attempt, by lawful means, to dissuade him from doing so. A hoped- 
for job is not property and diverting it to a competitor is not the in- 
vasion of a constitutional right. Peaceful picketing was a lawful 
means of inducement for the unions to use, and since the end which 
they were seeking was lawful, the court refused to allow an injunction 
to prevent the picketing. 

Since the Wisconsin Labor Code provides immunity from injunc- 
tive relief for these acts only when a labor dispute in fact exists, the 
determination of whether or not there is such a dispute becomes 
essential. In Lauf v. E. G. Shinner & Co.,5 the United States Circuit 
Court of Appeals held that the Wisconsin act was not materially dif- 
ferent from the Norris-La Guardia Act,® and that where the union 
represented none of the employees and the employer had no dispute 
with his employees, the act did not make it lawful for the union to 
picket the employer’s place of business. But when the Wisconsin 
Supreme Court was presented with an almost identical situation they 
decided the opposite way, and held that a labor dispute did exist 
under the terms of the Wisconsin statute. In the case of American 
Furniture Co. v. International Brotherhood of Teamsters C. & H. 
of A., etc.," plaintiff had seventeen employees, none of whom were 
members of the union. In a secret ballot all of these employees voted 
that they did not want to join the union, and they notified the em- 
ployer to that effect. The union insisted that the employer should re- 
quire his employees either to join the union or to get out and let 
union men take their places. The employer replied that he was willing 
to have the men join the union, but he did not want to coerce them 
into doing so. The unions thereupon started picketing the employer's 
store, using two to five pickets during the day, and more in the eve- 
nings on which the store was open, at one time using as many as fifty. 
The pickets carried signs stating that the employer was unfair to 
organized labor, and they peaceably accosted persons walking through 
the lines in an attempt to persuade them not to trade there, though 





582 F. (2d) 68 (C.C.A. 7th, 1936). The court relied chiefly on United Elec- 
tric Coal Companies v. Rice, 80 F. (2d) 1 (C.C.A. 7th, 1935). The latter case 
held that employees who belonged to one union could not change to another union 
and then demand that their employer break a valid contract with the first union 
and enter into a contract with the second union, and call such demand a con- 
troversy which would bring them under the protection of the Norris-La Gu 
Act, 29 US.C.A. $§101-115 (1932). See also Safeway Stores, Inc. v. Retail Clerks 
Union, 184 Wash. 322, 51 P. (2d) 372 (1935), (1936) 35 Mich. L. Rev. 340-2. 
For earlier cases expressing the contrary view, see Cinderella Theatre Co., Inc. v. 
Sign Writers Local Union, etc., 6 F. Supp. 164 (E. D. Mich. 1934); Miller Parlor 
Furniture Co. v. Furniture Workers Ind. Union, 8 F. Supp. 209 (D. N. J. 1934). 

*47 Stat. 70-73, 29 U. S. C. A. $$ 101-115 Supp. 1936. 
7222 Wis. 338, 268 N. W. 250, 106 A. L. R. 335 (1936). 
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they did not use physical violence or abusive language. The United 
Electric Coal Co. v. Rice® and the Lauf v. E. G. Shinner & Co* 
cases had held that the words “regardless of whether the disputants 
stand in the proximate relation of employer and employee” were 
intended to repudiate the doctrine established in the case of Duplex 
Printing Press Co. v. Deering,® which made the Clayton Act avail- 
able only to the actual employees, and that the only purpose of the 
legislature in adding these words was to repudiate the rule that other 
members of a union not standing in the proximate relation of em- 
ployer and employee could be enjoined from interference in the dis- 
pute. But the court here held that the language of the labor code was 
plain and unambiguous and did not permit of such a limited construc- 
tion. They held that this was a labor dispute’! under the Wisconsin 
Labor Code, that according to the terms of that act no such injunc- 
tion could be granted, and that the act as so construed was not in- 
valid under the Fourteenth Amendment. 

It would seem that it might be desirable to require that the union 
represent some one or more of the employees, but the decision of the 
court appears to be an accurate interpretation of the statute. This in- 
terpretation leaves the door wide open for wholesale picketing of 
non-union employers by the unions in order to get the employers to 
adopt a closed shop. 

The result reached by the court in the American Furniture case 
does not appear to be changed by the Wisconsin Labor Relations 
Act.!* Certainly that act does not purport to overrule the Labor Code, 
since the declaration of policy is the same, and Section 111.17 speci- 
fically states as follows: 


Nothing in this chapter shall be construed so as to interfere with or impede or 
diminish in any way the right to strike, or to deprive any party to a labor dis- 
pute as defined in this chapter and in sections 103.51 to 103.64 of the rights, 
benefits, and protection of sections 103.51 to 103.64. 


Furthermore, the act reaffirms the definition of labor disputes in 
Section 111.02 (8), which includes in the definition “all disputes as 


*80 F. (2d) 1 (C.C.A. 7th, 1935), (1936) 45 Yale L. J. 1320, (1936) 24 IIL. 
B. J. 320. 

°82 F. (2d) 68 (C.C.A. 7th, 1936), (1937) 31 Ill. L. Rev. 688, (1936) 21 St. 
Louis L. Rev. 350, (1936) 84 U. of Pa. L. Rev. 1027, (1936) 21 Corn. L. Q. 640. 

254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 189, 16 A. L. R. 196 (1921). See 
also: American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 
184, 42 Sup. Ct. 72, 66 L. ed. 189, 27 A.L.R. 360 (1921) ; Bedford Cut Stone Co. v. 
Journeyman Stone Cutters’ Ass’n, 274 U. S. 37, 48 Sup. Ct. 522 (1927); Interna- 
tional Organization, U.M.W.A., v. Red Jacket Consolidated Coal & Coke Co., 
18 F. (2d) 839 (C.C.A. 4th, 1927); Frankfurter and Greene, The Labor In- 
junction (1930) 165 et. seq. 

“The first section of the Wisconsin Labor Code, Wis. Stat. (1935) § 103.51, 
declares the public policy of the state to be, among other things, that the indi- 
vidual workman “shall be free from the interference, restraint, or coercion of 
employers of labor”. The court had some difficulty in reaching their decision in the 
face of this declaration of public policy, and they seem to indicate that it might 
not have been a “labor dispute” if the employees had already been organized 
by another union. See 222 Wis. 338, 371, 268 N. W. 250, 265 (1936). 

* Wis. Stat. (1937) §111, Wis. Laws of 1937 c. 51. 
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defined in Sections 103.51 to 103.64 regardless of whether the dis- 
putants stand in the proximate relation of employer and employee”, 
The act empowers the Labor Relations Board to prevent unfair labor 
practices,’* and makes it an unfair labor practice for an employer to 
interfere with, restrain or coerce employees'* in the exercise of the 
rights given by Section 111.07, which includes the right of employees 
to bargain collectively through representatives of their own choosing, 
It would seem to be an unfair labor practice under these provisions 
for an employer to force his employees to join a union which they did 
not wish to join, but such a conclusion is forestalled by another pro- 
vision in Section 111.07 which states: 


Nothing contained herein shall be deemed to prevent an employer from 
entering into an “all-union agreement” ... with a labor organization or 
labor organizations. 


So it would seem to be a safe assumption that the American Fur- 
niture case still represents the law on this subject. 

There are, of course, limits to what the union can demand of an 
employer, even under the Wisconsin statute. The statute cannot be 
construed as permitting a union to enforce by picketing demands to 
which an employer may not lawfully accede.” The demand must 
arise out of the respective interests of employer and employee in some 
way. It may not be purely arbitrary and capricious. But so long as 
the unions are seeking their own welfare, and the demand is one 
which the employer can lawfully grant, they cannot, under the Wis- 
consin law, be restrained from picketing to secure that demand. It 
does not appear to be necessary under our statute that there be any 
dispute between the employer and his employees, or concerning terms 
or conditions of employment.’® 


* Wis. Stat. (1937) § 111.10. 

“ Wis. Stat. (1937) $111.08. 

Some earlier cases holding that picketing is illegal and may be enjoined when 
the end is unlawful are: Michaelson v. United States, 291 Fed. 940 (1923), 
reversed on other grounds in Michaelson v. United States ex rel. Chicago St. P. M. 
& O. Ry., 266 U. S. 42, 45 Sup. Ct. 18 (1924); Harvey v. Chapman, 226 Mass. 
191, 115 N. E. 304, L.R.A. 1917 E, 389 (1917); Rice, Barton & Fales Machine & 
Iron Co. v. Willard, 242 Mass. 566, 136 N. E. 629 (1922); Folsom Engraving Co. 
v. McNeil, 235 Mass. 269, 126 N. E. 479 (1920); Kitchen v. Local Union No. 141 
International Brotherhood of Electrical Workers, 91 W. Va. 65, 112 S. E. 198 
(1922); Parker Paint, etc., Co. v. Local Union No. 813, 87 W. Va. 631, 105 S. E. 
911 (1921); A. J. Monday Co. v. Automobile, Aircraft & Vehicle Workers, 171 
Wis. 532, 177 N. W. 867 (1920). 

** Wis. Stat. (1935) § 103.62 (3) defines a labor dispute as follows: 

The term “labor dispute” includes any controversy concerning terms or con- 

ditions of employment, or concerning the association or representation of 

persons in negotiating, fixing, maintaining, changing, or seeking to arrange 

terms or conditions of employment, or concerning employment relations, or 

any other controversy arising out of the respective interests of employer and 

employe, regardless of whether or not the disputants stand in the proximate 

relation of employer and employe. (Italics supplied.) 
This differs from many of the anti-injunction laws in the addition of the italicized 
portion of the definition, thus extending the definition of a labor dispute to 
such disputes as were involved in the instant cases, where the disputes did not, 
strictly speaking, involve terms or conditions of employment. Some of the cases 
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Peaceful picketing or patrolling being specifically authorized by 
the statute, a question is naturally raised as to what constitutes peace- 
ful picketing or patrolling, and the extent to which such picketing and 
patrolling may be used to influence customers to withhold their 
patronage from the employer. The statute does not give protection to 
acts of fraud, violence, or the like, which are illegal under any cir- 
cumstances. It is not clear to what extent the unions may indulge 
in mass picketing in Wisconsin. The statute says nothing as to any 
limitation of the number of pickets, but it has usually been held that 
an excessive number of pickets in and of itself constitutes intimida- 
tion and makes the picketing unlawful.1* Whether this would still be 
true under the Wisconsin statute is open to question. Since the statute 
expressly states that picketing may be engaged in, singly or in num- 
bers, it would seem that there can be no limit placed on the num- 





in which various statutes have been held not to apply because the dispute did 
not concern terms or conditions of employment, are: Duplex Printing Press Co. 
v. Deering, 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349, 16 A.L.R. 196 (1921); 
United States v. Norris, 255 Fed. 423 (N.D. Ill. 1918); Dail-Overland Co. v. 
Willys-Overland, 263 Fed. 171 (N.D. Ohio 1919); Vonnegut Machinery Co. 
v. Toledo Mach. & Tool Co., 263 Fed. 192 (N.D. Ohio 1920), reversed for 
want of jurisdiction in 274 Fed. 66 (1921); Quinlivan v. Dail-Overland Co., 274 
Fed. 56 (C.C.A. 6th 1921); Central Metal Products Corp. v. O’Brien, 278 Fed. 
827 (N.D. Ohio 1922); Ferguson v. Peake, 57 App. D.C. 124, 18 F. (2d) 166 
(1927); State ex rel Hopkins v. Howat, 109 Kan. 376, 198 Pac. 686, 25 A.L.R. 
1210 (1921); Bull v. International Alliance, 119 Kan. 713, 241 Pac. 459 (1925); 
Keith Theatre v. Vachon, 134 Me. 392, 187 Atl. 692 (1936); Folsom Engraving 
Co. v. McNeil, 235 Mass. 269, 126 N.E. 479 (1920); Jensen v. St. Paul Moving 
Picture Machine Operators’ Local Union, 194 Minn. 58, 259 N. W. 811 (1935); 
Grandview Dairy v. O’Leary, 158 Misc. 791, 285 N. Y. Supp. 841 (1936); La Rose 
v. Possell, 156 Misc. 476, 282 N. Y. Supp. 332 (1935) ; Heitkemper v. Central Labor 
Council, 99 Ore. 1, 192 Pac. 765 (1920); Moreland Theatres Corp. v. Portland 
Moving Picture Machine Operators’ Protective Union, 140 Ore. 35, 12 P. (2d) 
333 (1932) ; Safeway Stores v. Retail Clerks’ Union, 184 Wash. 322, 51 P. (2d) 
372 (1935); A. J. Monday Co. v. Automobile, Aircraft & Vehicle Workers, 171 
Wis. 532, 177 N. W. 867 (1920). 

* Note that Wis. Stat. (1935) § 103.51 limits the protection in giving publicity 
to labor disputes to methods “not involving fraud, violence, breach of the peace, 
or threat thereof”. See also: Traux v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 124, 
66 L. ed. 254, 27 A.L.R. 375 (1921); United Electric Coal Companies v. Rice, 
80 F. (2d) 1 (C.C.A. 7th, 1935), reversing 9 F. Supp. 635 (E.D. Ill 1934), certiorari 
denied in 297 U. S. 714, 56 Sup. Ct. 590, 80 L. ed. 1000 (1936); Great Northern 
R. Co. v. Local Great Falls Lodge of I. A. of M., 283 Fed. 557 (D. Mont. 
1922) ; Newton v. Laclede Steel Co., 80 F. (2d) 636 (C.C.A. 7th 1935), affirming 
6 F. Supp. 625 (S.D. Ill. 1934); Pierce v. Stablemen’s Union, 156 Cal. 70, 
103 Pac. 324 (1909); Rice, Barton & Fales Machine & Iron Co. v. Willard, 242 
Mass. 566, 136 N. E. 629 (1922); Perfect Laundry Co. v. Marsh, 120 N. J. Eq. 
508, 186 Atl. 470 (1936); Aberdeen Restaurant Corp. v. Gottfried, 158 Misc. 785, 
285 N. Y. Supp. 832 (1935); DeAgostina v. Holmden, 157 Misc. 819, 285 N. Y. 
geal Grandview Dairy v. O'Leary, 158 Misc. 791, 285 N. Y. Supp. 

6). 

* American Steel Fdys. v. Tri-City Central Trades Council, 257 U. S. 184, 42 
Sup. Ct. 72 (1921); Goldfield Consol. Mines Co. v. Goldfield Miners’ Union No. 
220, 159 Fed. 500 (C.C.D. Nev. 1908) ; Keuffel v. International Assoc. of Machin- 
ists, 93 N. J. Eq. 429, 116 Atl. 9 (1922). 
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ber of pickets so long as they do not obstruct the passage to and 
from the place of business’® and are peaceful in their actions. 
These decisions should be very warmly welcomed by organized 
labor, at least in Wisconsin. It is evident that the unions now have 
a very strong weapon in getting employers to adopt a closed shop, 
since the unions may legally picket any employer who refuses to sign 
an agreement with the union, and may characterize such employer 
as unfair to organized labor, regardless of the wage and hour con- 
ditions of his employees, and regardless of whether or not any of his 
employees desire to join the union.”° 
Pau W. ScHUETTE. 


PersoNS—RIGHT OF UNEMANCIPATED CHILD TO SUE PARENT 
FOR A PERSONAL Tort.—No case involving the question of personal 
torts between parent and child came before any appellate court in 
England or America prior to 1891. Since the case of Hewlett v, 
George, decided in that year, it has generally been held that no action 
may be maintained by an unemancipated child for a personal tort com- 
mitted by its parent.2 This general rule of non-liability has been 
extended to injuries intentionally inflicted upon the child by the 
parent.’ 





* It is unlawful under this statute for pickets to walk in a chain so as to 
make it necessary to break through the chain in order to reach the premises. 23 
Ops. Att’y. Gen. 279 . 

* For more general discussions relating to the restriction of injunctions in in- 
dustrial disputes, see notes in (1923) 27 A.L.R. 411; (1925) 35 A.L.R. 460; (1935) 
97 A.L.R. 1333; (1937) 106 A.L.R. 361. See also 35 Mich. L. Rev. 1320-30 (1937); 
(1937) 16 Ore. L. Rev. 192-4; (1937) 15 Tex. L. Rev. 344-55; (1936) 84 U. of Pa. 
L. Rev. 771. 

*68 Miss. 703, 9 So. 885 (1891). 

*Mesite v. Kirchenstein, 109 Conn. 77, 145 Atl. 753 (1929); Chastain v. 
Chastain, 50 Ga. App. Rep. 241, 177 S.E. 828 (1934); Foley v. Foley, 61 Ill. App. 
577 (1895) ; Smith v. Smith, 81 Ind. App. 566, 142 N.E. 128 (1924) ; Schneider v. 
Schneider, 160 Md. 18, 152 Atl. 498 (1930), (1931) 44 Harv. L. Rev. 995; Elias v. 
Collins, 237 Mich. 175, 211 N.W. 88 (1926); Taubert v. Taubert, 103 Minn. 247, 
114 N.W. 763 (1908); Belleson v. Skilbeck, 185 Minn. 537, 242 N.W. 1 (1932); 
Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891); Fortinberry v. Holmes, 89 
Miss. 373, 42 So. 799 (1906); Mannion v. Mannion, 3 N. J. Misc. Rep. 68, 129 
Atl. 431 (1925); Damiano v. Damiano, 6 N.J. Misc. Rep. 849, 143 Atl. 3 (1928); 
Ciani v. Ciani, 127 Misc. Rep. 304, 215 N.Y. Supp. 767 (1926); Sorrentino v. Sor- 
rentino, 222 App. Div. 835, 226 N.Y. Supp. 907 (1928) ; Small v. Morrison, 185 N.C. 
577, 118 S.E. 12 (1923), (1923) 23 Col. L. Rev. 686, (1924) 37 Harv. L. Rev. 
275, (1923) 8 Minn. L. Rev. 71; Goldsmith v. Samet, 201 N.C. 574, 160 S.E. 835 
(1931) ; Matarese v. Matarese, 47 R.I. 131, 131 Atl. 198 (1925), (1925) 24 Mich. 
L. Rev. 622, (1925) 12 Va. L. Rev. 429; McKelvey v. McKelvey, 111 Tenn. 388, 
77 S.E. 664 (1903); Norfolk & Southern R.R. v. Gretake, 162 Va. 597, 174 SE. 
841 (1934); Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905); Wick v. Wick, 
192 Wis. 260, 212 N.W. 787 (1927); Zutter v. O’Connell, 200 Wis. 601, 229 N.W. 
74 (1930); Segall v. Ohio Casualty Co., 272 N.W. 665 (Wis. 1937). 

* Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905), in which the court 
denied civil liability where the father committed rape upon his daughter. How- 
ever this case has been quite severely criticized on the ground that it is obvious 
that as far as the daughter is concerned the parental discipline and domestic 
tranquility of the home are already beyond repair and a lawsuit will not affect 1t. 
It has also been pointed out that unquestionably a criminal proceeding could be 
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As is pointed out by Professor Harper,* a distinct and unique 
problem is raised when an action for tort is brought by a minor child 
against his parent or by the parent against the child. The author 
points out that the parties may contract with each other within 
the limits of a minor’s contractual capacity, as for example, the parent 
may make an agreement to pay“the child for his services which will 
be legally recognized.5 And the parties may commit crimes with re- 
spect to each other, as where the parent unreasonably chastises the 
child thus exceeding his privilege to discipline.* Also, the courts have 
allowed an unemancipated minor to sue his parent (1) to protect the 
former’s property rights,’ and (2) for maintenance.* Recovery is 
also permitted where the minor child is emancipated,® or defendant is 
in loco parentis only.?® 

Seven reasons have been advanced in support of the doctrine that 
an unemancipated child has no cause of action for a personal injury 
inflicted by the parent upon him.™ The first, may be termed “danger 
of fraud”. It is said that to recognize a cause of action would be to 
open the door to fraudulent claims, especially in those cases where 
a long period of time has elapsed between the injury and the suit, 
during which time the child has resided amicably in the parent’s 
household.'* The second may be termed “possibility of succession”. 
The possibility of succession through heirship by the parent might 
result in the return of the money to the pocket of the parent.1* The 
third may be called “family exchequer”. The public has an interest 
in the financial welfare of other minor members of the family, and 
it would be contrary to public policy to allow the parent’s estate, which 
is relied on for support of all minor children, to be appropriated by 
any particular one.'* The fourth reason is the denial of a cause of 





brought against the father and that his subjection to criminal law should be 
much more certain to be detrimental to the domestic tranquility and the parental 
discipline of the home than a civil action. 

“Harper, Torts (1933) 625. 

‘Smith v. Smith, 38 Cal. App. 388, 176 Pac. 382 (1918); Ayer v. Ayer, 41 
Vt. 302 (1868). 

a *Neal v. State, 54 Ga. 281 (1873); Hinkle v. State, 127 Ind. 490, 26 N.E. 

(1891). 

"Nelson v. Goree’s Adm’r., 34 Ala. 565 (1859) ; Rhea v. Bagley, 63 Ark. 374, 38 
S.W. 1039 (1896), 36 L.R.A. 86 (1897); McLaine v. McLaine, 80 Okla. 113, 194 
Pac. 894 (1921). 

*Saunders v. Saunders, 167 N.C. 319, 83 S.E. 490 (1914). 

*Hall v. Hall, 44 N.H. 293 (1862); Taubert v. Taubert, 103 Minn 247, 114 
N.W. 763 (1908). 

*Treschman v. Treschman, 28 Ind. App. 206, 61 N.E. 961 (1901); Dix v. 
Martin, 171 Mo. App. 266, 157 S. W. 133 (1913); Steber v. Norris, 188 Wis. 366, 
206 N.W. 173 (1925). 

“McCurdy, Torts Between Persons in Domestic Relation, (1930) 43 Harv. 
L. Rev. 1030. 

® Treschman v. Treschman, 28 Ind. App. 206, 61 N.E. 961 (1901). 

; Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905) “. .. Another reason 
which seems almost to be reductio ad absurdum is that, if a child should recover a 
judgement from a parent, in the event of its death the parent would become heir 
to a ee f property which had been wrested by the law from him... .” 
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action between husband and wife.*® The fifth reason may be termed 
“domestic tranquillity”. To recognize a cause of action in favor of a 
child against a parent for a personal injury inflicted during minority 
would result in destroying the harmony and peace of the family re- 
lations, which should be guarded zealously.1* The sixth reason is 
what may be called “domestic government”. In primitive law, Roman 
law and doubtless in early common law, the family is regarded as a 
unit of government. The head of the family is clothed with broad 
authority, and he enjoys an immunity in domestic matters similar to 
that of a sovereign.17 The seventh reason is what may be called 
“parental discipline and control”. It is argued that there should be 
no cause of action for any personal injuries, since to subject the 
parent to uncontrolled and capricious actions would be subversive of 
discipline and therefore not to the best interests of the child, and that 
a parent may be safely intrusted with wide powers and immunities 
because of the strong check of natural love and affection.1® 

Since the Hewlett case’® there have been some dissenting opin- 
ions”° indicating dissatisfaction with the general rule. A typical ex- 
ample is the vigorous dissent by Justice Crownhart in the Wisconsin 
case of Wick v. Wick.** He states (1) there is no principle in the 
common law which would prevent a child from suing its parent, in 





* Ibid. 

* Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905) ; Small v. Morrison, 185 
N.C. 577, 118 S.E. 12 (1923), (1923) 23 Col. L. Rev. 686, (1924) 37 Harv. L. 
Rev. 275, (1923) 8 Minn. L. Rev. 71. “. .. To permit a child to maintain an 
action in tort against the parent is to introduce discord and contention where the 
laws of nature have established peace and obedience. ... That public policy 
which looks to the public welfare will not encourage discord and rebellion in the 
family unit and thus destroy that wholesome influence of the home in molding 
the character of your future citizens... .” Wick v. Wick, 192 Wis. 260, 262, 
212 N.W. 787 (1927). 

* Matarese v. Matarese, 47 R.I. 131, 131 Atl. 198 (1925), (1925) 24 Mich. L. 
Rev. 622, (1925) 12 Va. L. Rev. 429. 

* Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927). 

” Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891). 

*Sorrentino v. Sorrentino, 222 App. Div. 835, 226 N.Y. Supp. 907 (1928); 
Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927). Small v. Morrison, 185 N.C. 577, 
118 S.E. 12 (1923) in which plaintiff, a minor child brought an action against her 
father for negligence in driving his automobile which caused the plaintiff personal 
injuries. The plaintiff’s father carried liability insurance. It was held that plaintiff 
could not recover. Clark, J., in a dissenting opinion commented, “. . . But for the 
entirely irrelevant fact that the injured party happens to be the daughter of one 
of the defendants, it is admitted that she could have recovered upon the facts 
from the insurance company. . . . Policies of insurance like the present, agreeing 
to pay damages adjudged against the owners of automobiles because of their 
negligence, are now common, and there is no exception in the present policy 
of injuries sustained by anyone. At this very term, in Roberts v. Roberts, 185 
N.C. 566, 118 S.E. 9 (1923), we have held that the wife, who was injured under 
similar circumstances as in this case, could recover against her husband. Upon 
what principle of law, by what rule of logic, shall we hold that the little daughter 
who was injured, probably for life, and who is the beneficiary of the same pro- 
vision in the policy, shall not recover simply because her father as the policy 
holder is a necessary party in the equitable proceeding to assess the damages 
she has suffered... .” 
™ 192 Wis. 260, 212 N.W. 787 (1927). 
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fact, the maxim of the common law is: Ubi jus ibi remedium, 
“There is no wrong without a remedy”. (2) At common law an in- 
fant could sue the parent to maintain his property rights, and, since 
his personal rights are as sacred as his property rights, the same rule 
should prevail in both cases. (3) Women have been emancipated 
from the rigorous restrictions of the common law until they are on 
a parity with men as regards their personal and property rights. 
This has not led to disruption of the family unit. A wife is now able 
to sue her husband in tort, therefore a child should be equally able to. 
(4) Thoughtful and prudent men carry accident insurance in order 
to protect their employees in their business and strangers on the high- 
way. If he is thoughtful enough to insure aginst misfortune due to 
his negligence to the public at large, a court should not step in and 
deny the infant member of his family the same chance in life as 1s 
possessed by the general public. 

The fact that many people who own automobiles carry liability in- 
surance has resulted in many suits between parent and child which 
probably never would have been brought if the parent, himself, had 
to pay the judgment. Such a suit would not tend to disrupt the fam- 
ily relation, nor to break down parental discipline. To this extent, 
therefore, the reason for the general rule fails. On the other hand, 
the insurer has agreed to pay only the damges for which the insured is 
legally liable. Professor Harper in his treatise on torts?? points out 
that this argument is not sound because it begs the question. The 
court, by allowing the recovery by the parent or child, will create a 
situation which will make the insurer liable on his contract, and 
whether the court will so decide is the problem. If a recovery can 
be permitted without disrupting the family tranquillity, it ought not 
to be refused because an insurer will thereby be rendered liable on 
his contract when he would otherwise not be liable, and the fact that 
his liability is the very fact which prevents the recovery by the parent 
or child from disrupting the family peace is an immaterial factor in 
the case. 

In a very recent Wisconsin case** the parent had a policy which 
protected him against direct loss or expense by reason of the “liability 
imposed upon the assured by law for damages by reason of the 
ownership, maintenance, or use of his automobile. . . .” In spite of 
the Wisconsin statutes** which provided that no policy of insurance 
should exclude from coverage persons related by blood or marriage 
to assured, the court held that the statute did not enlarge liability 
policies so as to entitle unemancipated minors to recover damages in 
an action against the insurer of their father for injuries sustained 
through the father’s negligence in operating his automobile. The court 
tuled that the statute plainly referred solely to the coverage of the 


"Harper, Torts (1933) 626. 
™Segall v. Ohio Casualty Co., 272 N.W. 665 (Wis. 1937). 

"Wis. Stat. (1935) §§204.33(2), 204.34(2). Both read as follows: “No 
Policy of insurance, agreement of indemnity, or bond . . . shall exclude from the 
coverage afforded or the provisions as to the benefits therein provided persons re- 
lated by blood or marriage to the assured.” 
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driver of the car. Although the court stated”® by way of dictum that 
the law as recognized in Wick v. Wick”* would not apply in all in- 
stances they did not point out in what types of situations the rule will 
not apply and stated flatly that the instant case did not fall within that 
category. Such a decision does not square with Wisconsin decisions 
such as Wait v. Pierce** and Fontaine v. Fontaine*® which hold that 
a wife is entitled to recover from her husband for injury received 
due to his negligent operation of his automobile. In Wick v. Wick® 
the court recognized that the symmetry of the family solidarity con- 
cept is marred by these two cases, but passed it off by saying that it 
is not destroyed since the decision was made necessary because of a 
statute. 

In the case of Elias v. Collins®*® the court, while adhering to the 
general common law rule that an unemancipated child cannot maintain 
an action against its father for personal injuries caused by the negli- 
gent operation of an automobile, stated that modification of the rule 
so as to allow unemancipated minors to recover against their parents 
for torts was a matter for the legislature rather than for the court. 
In this case the court seemed to recognize that a change in the gen- 
eral rule would be desirable. 

In Quebec, because of a statute*! which, in the widest possible 
terms, renders every person who is capable of distinguishing right 
from wrong responsible for damages caused by his faults to another, 
it has been held that an unemancipated child may sue its father ina 
case arising out of an automobile accident, and that such an action is 
not contrary to public order.*? Subsequently, after the father had 
paid the judgment he sued his insurer and was allowed to recover, 
upon the ground that the injury was one for which he was legally 
liable to the child.** 





Segall v. Ohio Casualty Co., 272 N.W. 665, 668 (Wis. 1937). “The 
decision there made [referring to Wick v. Wick, 192 Wis. 260, 212 N.W. 787 
(1927)] and the statement that ‘we find ourselves thoroughly in accord with 
courts holding that an action of this kind cannot be maintained, and indors 
the doctrine as one founded in a wholesome public policy’ was not intended to 
and does not rule out every action by a child against its parent. While experience 
of mankind may furnish assurance that family peace and welfare of the child 
may in the main be left to the solicitude of the father and mother for the 
health and happiness of their child, there are instances to which the law 3 
recognized in Wick v. Wick will not apply. Certain facts and circumstances may 
give rise to a cause of action between parties who also bear the relation to each 
other of parent and child. The case before us is not in that category. .. .” 

* 192 Wis. 260, 212 N.W. 787 (1927). 

191 Wis. 202, 210 N.W. 822 (1926). 

* 205 Wis. 570, 238 N.W. 410 (1931). 

* 192 Wis. 260, 212 N.W. 787 (1927). 

"237 Mich. 175, 211 N.W. 88 (1926). 

™ Quebec Civ. Code, art. 1053. 

™ Marchand v. Marchand, 27 Rev. Leg. Can. 254 (1923). 

™ Fidelity and Casualty Co. v. Marchand, Rap. Jud. Quebec, 35 K.B. 5, 4 
D.L.R. 913 (1923); reversed on other grounds, (Can.) S.C.R. 86, 4 D.LR. 157 
(1924). 
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In the case of Dunlap v. Dunlap, the Supreme Court of New 
Hampshire seems to have broken through the general rule. In that 
case it was held that a father who carried insurance against injuries to 
his workmen, could be sued by a son in his employ for negligence in 
not providing safe appliances for the work. While the decision in 
this case might be supported on the grounds that the evidence dis- 
closed emancipation of the child by the father at the time of the in- 
jury, the court preferred to rest its decision on the fact that the suit 
was really against the insurance company, although nominally against 
the parent, since the insurance company would ultimately stand the 
loss, and the recovery instead of depleting the family resources, would 
add thereto. The court pointed out that the disability of a child to sue 
the parent for an injury negligently inflicted by the latter upon the 
former while a minor is not absolute, but is imposed to insure family 
control and harmony, and exists only where the suit, or prospect of a 
suit might disturb the family relation. Such would not be the case 
under the circumstances of this case, which show a master’s liability 
for injury to a servant covered by insurance. 

So too in the case of Lusk v. Lusk,®® in which the court held that 
a pupil injured in transportation to school could sue her father as 
operator of the school bus, where the father was protected by insur- 
ance, saying that the rule of parental immunity from liability for 
the child’s injury does not apply where the reason for the rule fails. 

As for the right of a parent to maintain an action against a minor 
child for a tort committed by the latter against the former, litigation 
has been rare, and there is a dearth of cases. In Schneider v. Schnei- 
der®® it was held that such an action may not be maintained, the court 
holding that one person cannot at the same time occupy the position 
of parent and natural guardian, fulfilling the functions devolved upon 
that position and the position of plaintiff demanding damages from 
the child at law. “The family relation should be kept free from the 
antagonisms which such suits imply.” Many of the reasons for not 
allowing a child to sue his parents are not applicable to a suit of this 
kind, and although some courts permit recovery,” yet the majority 





“84 N.H. 352, 150 Atl. 905 (1930), (1930) 6 Wis. L. Rev. 106. 
™113 W. Va. 17, 166 S.E. 538 (1932), (1933) 13 Bost. L. Rev. 358, (1933), 
33 Col. L. Rev. 360, (1933) 11 N. C. L. Rev. 352. “The law does not make 
fetishes of ideas and we must not exalt this rule above ordinary common sense. 
A maxim of the common law (and of the ages for that matter) is when the 
reason for a rule ceases the rule itself ceases (cessanae ratione legis cassas ipsa lex). 
There is no reason for applying the rule in the instant case. This action is not 
unfriendly as between the daughter and the father. A recovery by her is no loss 
to him. In fact, their interests unite in favor of her recovery. . . . There is no 
filial recrimination and no pitting of the daughter against the father in this case. 
No strained family relations will follow. On the contrary, the daughter must honor 
the father for attempting to provide compensation against her misfortune. Family 
harmony is assured instead of disrupted. .. .” 
» Md. 18, 152 Atl. 498 (1930), (1931) 44 Harv. L. Rev. 995. 
Crosby v. Crosby 230 App. Div. 651, 246 N.Y. Supp. 384 (1930); Lo Galbo 
v. Lo Galbo, 138 Misc. 484, 246 N.Y. Supp. 565 (1930) ; Duffy v. Duffy, 117 Pa. 
Super. 500, 178 Atl. 165 (1935), (1935) 40 Dick. L. Rev. 68, (1936), 11 Notre 
Dame Lawy. 373; Thomas v. Carter, 89 S.W. (2d) 751 (Tenn. 1936), (1936) 14 
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of the cases deciding this question recognize that such a suit may not 
be maintained against an unemancipated child. However, these same 
jurisdictions** hold that the parent may sue the child if the child is 
emancipated, without much discussion of the family solidarity con- 
cept. 

It appears then, that the courts are making inroads on the old 
common law rule that an unemancipated child cannot sue its parent 
or a parent its unemancipated child for a personal tort. It is sub- 
mitted that this is by far the better view of the situation and is the 
rule which should obtain. The action should be allowed, either by a 
parent or an unemancipated child in every case in which it is reason- 
ably clear that the domestic peace has already been disturbed beyond 
repair or where by reason of the circumstances it is not imperiled, and 
where the reasonableness of family discipline is not involved. Mod- 
ern business has so changed with the coming of the automobile and 
insurance thereon, that the general rule should be modified so as to 
permit unemancipated children and parents to recover against each 
other for personal torts. Where there is liability insurance the reasons 
for the old common law rule have largely disappeared. It is doubtful 
whether the allowance of an action would encourage filial disobedience 
or injure domestic relations in otherwise harmonious families. The 
only other real objection, that of depleting the family resources, dis- 
appears when the loss is shown to fall on third parties such as the 
insurance company. Even if the rule were extended to cover all 
cases, it is extremely unlikely that such suits would be brought unless 
there were insurance in the background. It is submitted that the 
danger of collusion would be slight, and, in fact, would be no greater 
than the danger of collusion between husband and wife under similar 
circumstances, which does not bar the right of recovery. 

Epwarp M. SHEALY. 


Pustic Utititires—Duty To ServE—LIABILITY FOR INADE- 
QUATE SERvicE.—For public utilities the law has retained a concept 
well known to the older law: a relationship into which one was free 
to enter or not as he chose, but which defined his rights and duties 
once he entered it.1 The public utility enters into this relationship by 
“holding itself out” as performing a public service. One formerly 
said that a public utility “undertook”? to perform a public service sug- 
gesting an offer which might be found in corporate charters etc. 
regardless of what the utility actually did. The phrase now used sug- 
gests correctly that whether a public utility has “held itself out” is 4 
question of fact to be determined by the varying circumstances of 
each case—by what the utility has done as well as what it has said. 





Tenn. L. Rev. 294. Contra: Wells v. Wells, 48 S.W. (2d) 109 (Mo. 1932), (1933) 
27 Ill. L. Rev. 697. 

* Ibid. 

*1 Wyman, Public Service Corporations (1911) 285-286. 
* Doty v. Strong, 1 Pinn. 313, 40 Am. Dec. 773 (Wis. 1843). 
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Entry into the relationship does not require a contract ; the rights 
and duties arise independently of any contract,* and from the very 
beginning the remedy for the breach of these public duties has been 
in tort. However the utility and its customer frequently do make a 
contract. Upon default by the utility the question arises whether the 
breach of the contract is also a breach of public duty imposed by the 
relationship. It would seem that a public utility ought not be able by 
contract to restrict any antecedent tort liability although it should 
be able to add by contract, if it chooses, duties not otherwise im- 
posed by the relationship. Should it be forced to assume tort liability 
for duties imposed only by contract? Hadley v. Baxendale® early 
settled both questions for common carriers saying that damages for 
breach of their public duty after a contract for carriage had been 
made, should be measured by the contract rule. Should the same rule 
be applied to telephone companies ?¢ 

The public duty of utilities can be divided into two parts: the 
simple duty to serve, and the duty to serve adequately. The duties 
are consecutive not concurrent; until the first has been determined to 
exist it would be futile to discuss the second. It should not be sur- 
prising, therefore, to find little present conflict on the nature of the 
simple duty to serve, and still to find some confusion as to what con- 
stitutes adequate service. 





* Doty v. Strong, 1 Pinn. 313, 40 Am. Dec. 773 (Wis. 1843). “This obligation 
to serve the public arises independent of contract with the municipality in the 
shape of a franchise or of a contract with the individual.” Birmingham Ry., Light 
& Power Co. v. Littleton, 201 Ala. 141, 145, 77 So. 565 (1917). Even the addressee 
of a telephone message was held entitled to recover damages for breach of the 
telephone company’s public duty to her although the telephone company had no 
contract with her. McLeod v. Pacific Telephone Co., 52 Ore. 22, 94 Pac. 468, 95 
Pac. 1009, 15 L.R.A. (N.S.) 810, 18 L.R.A. (NS.) 954 (1908). 

*“This action is on the case against a common carrier, upon whom a duty 
is imposed by the customs of the realm, or in other words by the common law, to 
carry and convey their goods and passengers safely and securely, so that by their 
negligence or default no injury or damage happen. A breach of this duty is a 
breach of the law, and for this breach an action lies, founded on the common 
law, which action wants not the aid of a contract to support it.” “The action of 
assumpsit as applied to cases of this kind is of modern use. The action on the 
case is as early as the existence of the custom or common law as to common car- 
rot Bretherton v. Wood, 3 Brod. & Bing. 54, 62, 129 Eng. Rep. 1203, 1206 

821). 

*9 Ex. 341, 156 Eng. Rep. 145 (1884). In an action for damages for the 
delay of a cipher radiogram the restriction of the tort liability of a public service 
corporation into contract liability is explained. “Though the duty to serve may 
be antecedent to the contract, yet the contract when made defines and circum- 
scribes the duty. [citing cases] Possibly the existing rule of damage [contract 
liability] would have been rejected at the beginning if the carrier’s default had 
been dissociated from the law of contracts and considered as a tort. [citing cases] 
.. +A different question would be here if the plaintiff were seeking reparation 
for a wrong unrelated to the contract, as e. g., for a refusal to accept a mes- 
sage... .” Kerr Steamship Co. v. Radio Corp. of America, 245 N.Y. 284, 292, 
157 NE. 140, 143, 55 A.L.R. 1139, 1145 (1927). 

See Clay, The Liability of a Telephone Company (1914) 1 Va. L. Rev. 
337; note (1923) 23 A.L.R. 952. 
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The simple duty to serve requires that the utility perform the 
services it has undertaken to perform for anyone without discrimin- 
ation providing that person has complied with certain reasonable regu- 
lations formulated by the company, i.e., for anyone who is ready to 
have the services performed.’ The remedy is usually an action for 
damages, and an early Canadian case*® refused to grant a writ of 
mandamus against a gas company which it said was to be treated 
just as a common carrier. However, writs of mandamus have been 
issued against telephone companies ordering them to install telephones 
on a private rental basis notwithstanding the companies’ objection 
that they stood ready to receive any calls from their public toll sta- 
tions.* In telephone service the simple duty requires the installation 
of the instrument; the duty to provide adequate service requires fur- 
nishing a connection. An Indiana telephone company thought that 
if it treated all alike in performing the first duty, it could discriminate 
to its heart’s content in performing the second. But despite the fact 
that discrimination in providing a connection was probably also a 
breach of contract, the subscriber was permitted to recover a statu- 
tory penalty for breach of the public duty.” 

Of course, the public utility may have a good excuse for refusing 
to perform. Without attempting to list valid excuses it is interesting 
to note that an applicant’s refusal to comply with unreasonable regula- 
tions, a dispute as to the applicant’s liability for prior charges,” 
or an unconstitutional statute!* will not justify a refusal. 


The duty to serve adequately includes for many public utilities im- 
portant public duties—responsibility for goods intrusted to their 
care, responsibility for injuries caused by their instrumentalities, 
ctc.—which do not arise to trouble telephone companies. It includes 
also, however, one duty which all public carriers have in common: the 


"Doty v. Strong, 1 Pinn. 313, 40 Am. Dec. 773 (Wis. 1843) ; Shepard v. Milw. 
Gas Light Co.,.6 Wis. 539, 70 Am. Dec. 479 (1858), 11 Wis. 234 (1860), 15 Wis. 
318, 82 Am. Dec. 679 (1862) ; Commercial Bank of Canada v. London Gas Co., 20 
U.C.Q.B. 233 (1860); Birmingham Ry., Light & Power Co. v. Littleton, 201 Ala. 
141, 77 So. 565 (1917). 

* Commercial Bank of Canada v. London Gas Co., 20 U.C.Q.B. 233 (1860). 

* Central Union Telephone Co. v. State ex rel. Falley, 118 Ind. 194, 19 N.E. 
604, 10 Am. St. Rep. 114 (1888); State ex rel. Payne v. Kinloch Telephone Co., 
93 Mo. App. 349, 67 S.W. 684 (1902). 

“The right to discriminate between persons and corporations and to grant 
their facilities to some while they were denied to others, was attempted to 
be exercised in many instances, and not relinquished until after the most persistent 
litigation. But from the first, the courts interposed by writs of mandate in favor 
of persons to whom the use of the telephone had been denied. [citing cases] Note 
(1890) 10 Am. St. Rep. 128. 

* Central Union Telephone Co. v. Fehring, 146 Ind. 189, 45 N.E. 64 (1896). 

“Shepard v. Milw. Gas Light Co., 6 Wis. 539, 70 Am. Dec. 479 (1858), Il 
Wis. 234 (1860), 15 Wis. 318, 82 Am. Dec. 679 (1862); Thompson v. San Fran- 
cisco Gas & Electric Co., 18 Cal. App. 30, 121 Pac. 937 (1912). 

“Commercial Bank of Canada v. London Gas Co., 20 U.C.Q.B. 233 (1860); 
State ex rel. Payne v. Kinloch Telephone Co., 93 Mo. App. 349, 67 S.W. 684 
{1902) ; Sommerville v. Chesapeake & Potomac Telephone Co., 258 Fed. 147 (App. 
D.C. 1919) cert. den. 250 U.S. 661, 40 Sup. Ct. 10, 63 L. ed. 1195 (1919). 
™ Chicago & A. R. R. Co. v. Erickson, 91 Ill. 613, 33 Am. Rep. 70 (1879). 
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duty to transmit-goods or messages promptly: the liability for un- 
reasonable delay. 

The problem of what is unreasonable delay is inseparably tied _up 
with the question of whether sufficient notice was given of the im- 
portance of haste. In Hadley v. Baxendale an important casting in a 
mill had broken and the mill was forced to close until a new one could 
be made. An employee of the mill delivered the broken casting to the 
carrier to be shipped to the foundry that it might be used as a model 
for the new casting. The employee asked that the shipment be rushed. 
There was an unreasonable delay, and the mill owners brought an 
action against the carrier for damages resulting from their mill being 
shut down for the extended period. . It was held that the damages 
claimed were not “such as may fairly and reasonably be considered 
either as arising naturally, é.e., according to the usual course of things 
from such breach of contract itself, or such as may reasonably be 
supposed to have been within the contemplation of both parties at the 
time they made the contract as the probable result of it”.1* The delay 
was unreasonable yet in the absence of notice recovery for special 
damages would not be allowed. The doctrine can be applied with 
substantial justice in cases involving carriers and telegraph compan- 
ies whose public duty does not begin until the goods or message has 
been brought to them or called to their attention; notice of possible 
special damages can be given them at that time. But the public duty 
of a telephone company extends further; it includes providing the 
subscriber with a means of attracting the telephone company’s at- 
tention: the duty begins when the subscriber lifts the receiver not 
when he talks to the operator. When an action is brought for breach 
of the duty to provide a prompt connection with the central exchange, 
where from the very nature of things the subscriber would have been 
unable to give notice to the telephone company of the possibility of 
special damages, if the Hadley v. Baxendale doctrine is applied, the 





“Hadley v. Baxendale, 9 Ex. 341-354, 156 Eng. Rep. 145, 151 (1854). 

A cipher radiogram was accepted by the radio company but it was never 
delivered. Since the message was in code the company had no notice of the 
special damages that might result from their failure to transmit it. Recovery was 
limited to the amount prepaid for the message. Kerr Steamship Co. v. Radio Corp. 
of America, 245 N.Y. 284, 157 N.E. 140, 55 A.L.R. 1139 (1927). 

Although the telephone company knew there was a break in S’s line, “When 
there are no special circumstances tending to show that the company was charge- 
able with knowledge of facts from which the likelihood of special damage should 
be inferred, the plaintiff can recover no more than the ordinary value of the 
service... .” Barrett v. New England Telephone & Telegraph Co., 80 N.H. 
354, 360, 117 Atl. 264, 268, 23 A.L.R. 947, 952 (1922); cf. Sommerville v. Chesa- 
peake & Potomac Telephone Co., 258 Fed. 147 (App. D.C. 1919) cert. den. 250 
US. 661, 40 Sup. Ct. 10, 63 L. ed. 1195 (1919); Chesapeake & Potomac Tele- 
phone Co. v. Carless, 127 Va. 5, 102 S.E. 569, 23 A.L.R. 943 (1920). Where the 
telephone company had notice there was a recovery for special damages. Cumber- 
land Telephone & Telegraph Co. v. Sutton, 156 Ky. 191, 160 S.W. 949 (1913); 
Vinson v. Southern Bell Telephone & Telegraph Co., 188 Ala. 292, 66 So. 100 
(1914) L.R.A. 1915C 450. 
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recovery of the subscriber will in all cases be limited to nominal 
damages.*® 

There is, however, a line of cases which allows notice to affect the 
reasonableness of the delay instead of confining it to the measure of 
damages. If the delay was unreasonable without any regard to notice, 
full recovery may be had. If the delay would have been unreasonable 
had notice been given, but without notice was reasonable, no recovery 
may be had unless notice was given. The nature of the carrier is also 
to be considered in determining the reasonableness of delay. When 
there is a press of freight it may be reasonable for a railroad to 
delay a shipment of flour while it expedites a shipment of perish- 
ables.'* Yet if an express company which guarantees the promptest 
possible delivery delays a plain box containing, unkown to the com- 
pany, souvenirs which by reason of the delay lose all market value, 
they will be liable for the full damages.'7 And a telegraph company 
which negligently delays a cipher telegram for an hour and a half 
whereby the addressee loses his commission on a contract is liable for 
the full damages. For all messages should be delivered with reasonable 
dispatch, and if not the damages sustained by the failure should be 
paid.1* Should not the fact that telephone companies advertise theit 
undertaking to perform emergency services’® be considered in de- 
termining the reasonableness of a delay on their part, and, as supply- 
ing notice of the possibility of special damages ? 

It might be interesting to consider a recent New York case. Sub- 
scriber’s (S’s) daughter (D) needed immediate medical attention. 
S’s phone was dead and considerable time was wasted in sending a 
messenger to procure a physician. It may be assumed that the delay 
caused D’s death.2° S brought an action under the wrongful death 
statute?! which the court misconstrued :*? saying that S could recover 





““To require notice to be given of a ‘special’ risk would be to deny recovery 
in all cases of this kind, since the very lack of communication which gives rise to 
the action would prevent the plaintiff from giving notice of the emergency.” 
Dissent per Finch, J. in Emery v. Rochester Telephone Corp., 271 N.Y. 306, 312, 
3 N.E. (2d) 434, 437 (1936). 

* Peet v. Chicago & N. W. Ry. Co., 20 Wis. 594 (1866); cf. Strough v. N. Y. 
Cent. & H. R. R. Co., 92 App. Div. 584, 87 N. Y. Supp. 30 (1904). 

“Lambert Murray Co. v. Southern Express Co., 146 N.C. 321, 59 SE. 991 
(1907). 

“Western Union Telegraph Co. v. Fatman, 73 Ga. 285 (1884). 

*Cf. Mentzer v. New England Telephone & Telegraph Co., 276 Mass. 478, 177 
N.E. 549, 78 A.L.R. 654 (1931), (1931) 45 Harv. L. Rev. 394. 

*” “We assume the hypothesis of the death of the child as a proximate result to 
be more than mere speculation.” Emery v. Rochester Telephone Corp., 271 N.Y. 
306, 309, 3 N.E. (2d) 434, 435 (1936). 

™ The company set up the defense, inter alia, of a contractual exemption from 
liability. The supreme court granted S’s motion to strike this defense. Emery V. 
Rochester Telephone Corp., 156 Misc. 562, 282 N.Y. Supp. 280 (1935). The 
Appellate Division affirmed the decision of the lower court. 246 App. Div. 787, 
286 N.Y. Supp. 439 (1936) mem. dec. The Court of Appeals, however, looked to 
the sufficiency of the complaint which the lower courts had assumed stated 3 
cause of action. 271 N.Y. 306, 3 N.E. (2d) 434 (1936). 

"The New York Decedent Estate Law, §130 provides that recovery may be 
had only against one who “would have been liable to an action in favor of the 
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only if D could have recovered, had she lived, for the “relievable pain 
or emotional distress suffered because of the non-attendance of the 
physician”. The telephone company had no notice of the possibility 
of any such special damages,** and therefore there can be no re- 
covery.24 

Would the imposition of liability for special damages without 
special notice lay telephone companies open to unforeseeable claims 
for excessive amounts? It is submitted that the ordinary tort limita- 
tion of damages to those which are proximately caused by the breach 
of duty would sufficiently protect the telephone company. The effec- 
tiveness of this limitation is best illustrated in cases where damages 
are sought for failure to provide a prompt connection with the fire 
department. 

In a recent Wisconsin decision the court allowed a recovery in a 
rather extreme case. One evening S discovered a fire in one corner 
of his mill several miles from the village of B. If S could telephone 
K who lived across the street from the B firehouse, K would notify 
the fire chief who would sound the fire alarm calling the volunteer 
fireman who when assembled would drive the fire truck over good 
roads to the mill where they would find an adequate supply of water. 
5S tried to telephone K but central, although she was told of the emer- 
gency, refused to give S a connection claiming erroneously that his 
bill was not paid. S was unable to get word to the fire company 
until one hour later and although they arrived promptly thereafter, 
they were unable to save the mill. The total damages suffered amount- 
ed to $3000. The evidence tended to establish that had the fire com- 
pany arrived an hour earlier, half the mill could have been saved. A 
judgment for $1500 was affirmed.”® 


The Wisconsin case is not typical; in fact it is almost alone in 
finding that the delay in calling the fire company resulting from the 
negligent failure of the telephone company to provide a connection 
was the proximate cause of the damage sought to be recovered. The 
courts usually point out that the telephone company is just one link 
out of a long chain of independent links the failure of any of which 
would result in loss. To attribute the loss to the negligence of the 
telephone company one must indulge in a series of presumptions that 


decedent by reason [of the wrongful act, neglect or default] thereof if death 
had not ensued”. The question is not the metaphysical one how badly would the 
decedent have been injured had he lived, as the court seemed to believe, but 
rather did the defendant and decedent conduct themselves in such a way that if 
decedent had been injured instead of killed, he could have recovered from the 
defendent. See Tiffany, Death by Wrongful Act (2d ed. 1913) $63. 

In a very similar case the Texas Court of Civil Appeals made the same mis- 
take in construing a wrongful death statute. Southwestern Telegraph & Telephone 
Co. v. Solomon, 54 Tex. Civ. App. 306, 117 S.W. 214 (1909). 

™But see Wis. Stat. (1935) $180.19 “Persons . . . operating . . . telephone 
-.. line... shall be liable for . . . damages for mental anguish resulting di- 

and proximately from .. . failure, negligence. . . .” 

See Peet v. Chicago & N. W. Ry., cf Strough v. N. Y. Cent. & H. R. R., both 
Supra note 16. 
™ Boldig v. Urban Telephone Co., 271 N.W. 88 (Wis. 1937). 
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cach and every other link would have operated smoothly and 
promptly: that the fireman would have responded immediately, that 
the fire truck would have met with no mishaps, that the supply of 
water would have been adequate, that the fire could have been brought 
under control. Then, too, the determination of just what portion of the 
loss can be assigned to the telephone company is bound up in. still 
more speculation. Considering these factors, the courts have been un- 
willing to submit the problem to the jury.”® Is not this judicial cau- 
tion sufficient to prevent judgments for excessive damages from be- 
coming an intolerable burden upon telephone companies were liabil- 
ity for special damages without special notice imposed upon them? 
RADCLIFFE Park. 


TRADE-NAMES—EQUITABLE PROTECTION OF TRADE-NAMES AS 
OpposeD TO THE RiGHT TO UsE Ont’s OwN Name.—The Wiscon- 
sin Supreme Court in the case of 4. W. Thompson v. Thompson de- 
fined the rule as to the infringement of the equitable right to the pro- 
tection of a trade-name,! where the alleged infringer is using his own 
name, as follows: “A natural person is entitled to the absolute use of 
his own name in his own business, subject to the condition that he is 
not to resort to any artifice or act calculated to mislead the public as 
to the identity of the establishment so as to produce injury to the 
other beyond that which results from similarity of the names and 
unless he has bound himself not to do so.”? Quite obviously, an 
analysis of this rule and of the protection of trade-names in Wiscon- 
sin is actually a study of the conflict between the two rights referred 
to by the court. 

Either of two approaches to the conflict are used by the courts: 
First, from the side of the right to use one’s own name;* second, 
from the side of the right to protection of a trade-name.* Whether or 


™* Lebanon, Louisville & Lexington Telephone Co. v. Lanham Lumber Co., 131 
Ky. 718, 115 S.W. 824 (1909); Volquardsen v. Iowa Telephone Co., 148 Iowa 
77, 126 N.W. 928, 28 L.R.A. (NS.) 554, 3 N.C.C.A. 355 (1910); Providence 
Washington Ins. Co. v. Iowa Telephone Co., 172 Iowa 597, 154 N.W. 874 (1915); 
Forgery v. Macon Telephone Co., 291 Mo. 539, 237 S.W. 792 (1922) ; Whitehead v. 
Carolina Telephone & Telegraph Co., 190 N.C. 197, 129 S.E. 602, 24 N.C.C.A. 857 
(1925); note (1921) 10 A.L.R. 1456. 

*For the purposes of this article, trade-name refers only to the trade-name 
proper, which is the name under which an article of commerce is bought and sold. 
It does not include business-names or firm names, which, although they consti- 
tute an associated fieid of equity jurisdiction, have been little treated of in the Wis- 
consin decisions. Generally speaking, the governing principles of law are little 
different from those discussed herein. 

7272 N.W. 343, 345 (Wis. 1937). 

* Marshall v. Pinkham, 52 Wis. 572, 587, 9 N.W. 615 (1881) (the case is not 
a weighty authority, because the issue of a trade-mark is confused throughout with 
that of a trade-name. This distinction is well stated in Northwestern Knitting 
Company v. Garon, 112 Minn. 321, 325, 128 N.W. 288 (1910), although that case 
did not involve the use of one’s own name, Fish Bros. Wagon Co. v. La Belle 
Wagon Works, 82 Wis. 546, 564, 52 N.W. 595 (1892); A.W. Thompson Co. ¥. 
Thompson, 272 N.W. 343 (Wis. 1937). 

Com Knitting Co. v. Garon, 112 Minn. 321, 128 N.W. 288 (1910); 
63 C.J. 323. 
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not the election of approach is made by the court to obtain the desired 
conclusion reached after a consideration of the facts in the case can- 
not, of course, be answered, but that possibility should not be over- 
looked. When the first approach is adopted the process of legal 
reasoning is to acknowledge one’s right to use his own name in busi- 
ness and then to restrict that right when it becomes, in the eyes of the 
court, unfair competition.> As an incident to this restriction there 
arises a right to the protection of trade-names, and consequently that 
right is but a negative, incidental right which is treated as nothing 
more than a limitation of the positive right to the use of a name.°® 
This is the more common approach to the problem and there is good 
reason to suspect that, by the use of it, the protection of trade-names 
is frequently sacrificed in favor of the protection of the right to use 
one’s name. Whenever a consideration of the second approach is in- 
dicated the relief granted to the party seeking to protect his trade- 
name is always greater than when the first approach is adopted. 

Whichever approach is used, there is always some point at which 
the right selected for the approach must give way to its opposite. It 
is the uncertainty as to when that point has been reached, under the 
general rule as previously quoted, that gives rise to the problems in 
this field. Using this analysis, four distinct questions arise when the 
rule above quoted is sought to be applied: (1) When is the injury to 
the competitor great enough to amount to a failure to meet the con- 
dition stated in the rule? (2) Is an artifice or act calculated to mis- 
lead the public one that is intended to do so? (3) Is it an act or 
artifice which probably will or actually does deceive and injure? (4) 
Upon a breach of the condition, to what extent will the courts curb the 
absolute use of a name? It is the purpose of this comment to examine 
the four pertinent decisions of the Wisconsin Supreme Court and to 
apply the principles evolved therefrom to the clarification of these 
questions. 


Tue FISH DEcIsIon 


The first Wisconsin decision involving the protection of trade- 
names was Fish Brothers Wagon Company v. La Belle Wagon 
Works" in which several parties by the name of Fish manufactured 
farm wagons which were variously advertised as “Fish” wagons and 
marked with the figure of a fish. The original firm was eventually 





*“The defendant’s use of his own name is restricted only by the rights ac- 
quired by the plaintiff... .’ A. W. Thompson Co. v. Thompson, 272 N.W. 343, 
345 (Wis. 1937). A man cannot be deprived of the right to use his name in a 
lawful business, but this “does not mean that the use may not be subjected to 
such conditions as are adequate to protect . . . business competitors against unfair 
competition.” J. I. Case Plow Works v. J. I. Case Threshing Machine Company, 
162 Wis. 185, 207, 155 N.W. 128 (1916). 

*« the right to use a proper name is not to be interfered with except 
so far as it may be necessary to accomplish the purposes mentioned, [protection 
of the public against deception and of business competitors against unfair compe- 
tition)”. J. I. Case Plow Works v. J. I. Case Threshing Machine Co., 162 Wis. 185, 
207, 155 N.W. 128 (1916). 

"82 Wis. 546, 52 N.W. 595 (1892). 
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sold to the Fish Brothers Wagon Company with which the parties 
named Fish were connected in various ways. Subsequently they or- 
ganized Fish Brothers & Company, a partnership, and sold wagons 
with similar advertising and marking. There were cross-suits for in- 
junctional relief against each other by the corporation and the mem- 
bers of the new firm. On an appeal by the latter parties from an order 
denying their prayer and enjoining them from using the figure of a 
fish, there was a reversal and an opinion which indicated that neither 
side was entitled to much relief, except that the new firm could not 
use certain of its deceiving and almost fraudulent advertising litera- 
ture. It was definitely stated that the new firm members could use 
their own name or the picture of a fish—which latter is apparently 
treated as a trade-name rather than as a trade-mark—on their wagons, 
provided they did so “in a way not calculated to induce persons to buy 
the same as and for those manufactured by” the corporation. Ob- 
viously, the approach was from the side of the right to use one’s own 
name, and the protection granted to the trade-name Fish is very slight. 

But of what assistance is the case in the answering of the questions 
propounded above? There are no findings of actual deception and 
injury or of intent to defraud, but the absence of those findings is 
not expressly relied upon in the opinion, so the second and third ques- 
tions are not cleared up. Inasmuch as all relief was denied the fourth 
question remains unanswered. However the case does hold that the 
injury to the competitor—whether actual or probable, it is not clear— 
was not sufficient to constitute a breach by the defendant of the 
condition imposed upon his right to use his name. In this regard it 
might be noted that the parties were located at the opposite extrem- 
ities of the state—Racine and Superior—at a time—1890—when 
transportation and communication facilities accentuated distances and 
limited the areas of commercial influences. 

In his dissenting opinion, Justice Winslow speaks.of “the right to 
use such names or labels upon wagons,” and would seem thereby to 
use an approach from the other side of the conflict. Perhaps that ex- 
plains why he would deny the members of the new firm the right to 
use, in any way, their own name, “Fish”, on the article in trade. 
However, by referring to the corporation’s right as an exclusive one, 
he is treating the problem as one of trade-marks. This conclusion is 
further supported by his approach to the question of the use of 
“Fish” in the firm name, on which point he agrees with the majority. 


Tue WHITE Decision 


The most liberal grant of protection to a trade-name by the Wis- 
consin Supreme Court is to be found in the case of Phoenix Manu- 
facturing Company v. White.8 That case involved the use, by the de- 
fendant, of his own name on a saw swage, which article the plaintiff 
corporation had been selling under such trade-name since the time 
when defendant was a member of plaintiff corporation. The court 





*149 Wis. 287, 135 N.W. 891 (1912). 
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affirmed an order which forbade the defendant to use the name 
“White” in any combination as a trade-name. It is quite apparent that 
the approach in this case was from the side of the right to protec- 
tion of a trade-name. For instance, the third conclusion of law by 
the trial court was that the defendant’s action “tends to deceive plain- 
tiff’s customers and is in violation of plaintiff’s right, . . .”® Further- 
more, the supreme court, although it states the rule found in the 
Thompson case, discusses the effect of the name of a person becoming 
attached to a particular product, indicating an increased interest in 
the plaintiff’s rights.’ 

The case does help to answer the questions propounded. As to 
the first question it holds that where considerable confusion results, 
and orders intended for plaintiff are sent to defendant, and where the 
plaintiff’s customers are likely to be deceived and plaintiff is actually 
injured, the condition, as stated in the rule of the Thompson case, has 
been breached, and there is grounds for limiting defendant’s right 
to use his own name. 

The problem of intent as raised in the second question is not 
specifically referred to in the case and unless the word “deception” 
as used on page 301 can be construed to impute an intent to deceive, 
there is no indication that a finding that the act or artifice complained 
of was intentional is a prerequisite of relief. 

The opinion, in distinguishing the Fish case, relies greatly on the 
fact that in the earlier case “there was no proof of actual deception or 
injury,” whereas, in the case under consideration “there is not only 
proof, but a finding to that effect.” From that language it would ap- 
pear that the injury and deception must be actual to entitle plaintiff to 
relief. At least it is certain that such a finding will materially 
strengthen plaintiff’s case in the eyes of a court of equity.!” 

In answer to the last question propounded, the case holds that 
where a party establishes grounds for protection of a trade-name, the 
fullest measure of relief will be granted despite the defendant’s right 
to use his own name. The extent to which the court went was to 
prohibit the use of the name “White” entirely on the saw swages. 
No qualifications whatever were made as to that prohibition, and for 
trade-name purposes the defendant was completely stripped of his 
right to use his own name. 





*Ttalics sunnlied, 

* Phoenix Mfg. Co. v. White, 149 Wis. 287, 301, 135 N.W. 891 (1912). 

“See discussion of this problem infra in connection with the treatment of 
the J. I. Case decision. 

“The problem of actual or probable injury has been more specifically treated 
by the court in several decisions which involved the use by the defendant of a 
trade-name which was not his own. In Manitowoc Malting Co. v. Milwaukee 
Malting Co., 119 Wis. 543, 547, 97 N.W. 389 (1903) the court said: “A court 
of equity will act before the injurious consequences of the unfair competition have 
made themselves manifest, if the limitation is established, and the consequent 
deception seems certain to result.” Accord: Listman Mill Co. v. Wm. Listman 
Milling Co., 88 Wis. 334, 342, 60 N.W. 261 (1894); Bank of Tomah v. Warren, 
94 Wis. 151, 162, 68 N.W. 549 (1896). Contra: Milwaukee Corrugating Co. v. 
Krueger, 184 Wis. 139, 153, 198 N.W. 394 (1924). 
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Tue CASE Decision 


The third Wisconsin case treating the problem is that of J. J, 
Case Plow Works v. J. I. Case Threshing Machine Company. There 
the plaintiff corporation had for years been manufacturing and selling 
a plow under the name “Case”. The defendant corporation had used 
the same name for years in the sale of threshing machines, but when 
it began to apply that name to its plows, plaintiff sought injunctional 
relief. A decree completely enjoining defendant was modified in the 
supreme court to the extent that defendant could state on some place 
on the plow that it was manufactured by J. I. Case Threshing Ma- 
chine Company if there was added, in equally legible writing, a state- 
ment that the plow was “not the original Case plow” or “not the 
Case plow made by J. I. Case Plow Works.” As a result defendant 
could not use its own name as a trade-name, and so the decree, in 
practical effect, if not in form of statement, was identical to that in 
the White case so far as the extent of relief is concerned. This is an 
important consideration to be kept in mind when analyzing the 
Thompson case. The language, “one man may not reap where an- 
other has sown nor gather where another has strewn”,!* indicates an 
approach from the view-point of the proprietor of the trade-name, a 
fact which is again significant in considering the amount of relief 
granted. 

As a basis for granting relief there is a finding of fact that the 
name “Case” has become associated with plows and has acquired a 
secondary significance indicating plaintiff’s plows and that therefore 
the name is of great value. Applied to our first question then, the 
case would seem to hold that where such valuable secondary signifi- 
cance has attached, a use of one’s own name in the same field of 
trade is a breach of the stated condition to which that right of user 
is subjected. 

Whether this reference to secondary significance means that there 
must be some actual injury and deception before relief will be granted 
is not quite clear, but certainly if such evidence were produced the 
courts would be more willing to spell out a secondary significance. 
In this case at least there are findings that considerable confusion 
existed among customers as to the identity of the parties. 

The decision can be interpreted to clarify the second question 
framed above. Whether the rule in the Thompson case requires a 
finding of intent to deceive and injure depends upon the construction 
of the word calculated as used in the rule.15 This case seems to be 
strong authority for the conclusion that such a finding is not necessary 





162 Wis. 185, 155 N.W. 128 (1916). 


“Id. at 201. ” 
1s | the word ‘calculate’ is not used . . . as a planning, organizing, think- 
ing out, or devising . . . an inscription, word, or name with intention to deceive, 


but rather the inherent properties of such name or inscription are such that in and 
of themselves, to the innocently concerned, they may confuse or deceive.” Oneida 
Community v. Oneida Game Trap Co., 150 N.Y. Supp. 918, 923 (1914). See also 
Industrial Press v. W. R. C. Smith Pub. Co., 164 Fed. 842 (C.C.A. 5th, 1908). 
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to a granting of relief, for Chief Justice Winslow—who was, quite 
significantly, the dissenter in the Fish case—begins his opinion by 
dispelling the notion that there is to be contended with, any “bare- 
faced trade piracy” or attempt by one party “to appropriate to him- 
self that which he has done nothing to create”.1* Furthermore, in the 
White case, a failure to find an intent to deceive did not prevent the 
granting of full relief, and, in the Fish case, the refusal to grant relief 
in no way relied upon the absence of a finding of intent. 


THe THOMPSON Case 


We come now to the most recent treatment of the problem by 
the Wisconsin court in A. W. Thompson Co. v. Thompson." Here 
the defendant had at one time been a member of plaintiff corpor- 
ation and permitted them to sell various animal medicines under the 
trade-name “Thompson’s.” After he left the corporation they con- 
tinued to make use of his name, acting within their rights and estab- 
ishing what amounted to a secondary significance for the name. 
Later when defendant began to use his name on simliar products pro- 
duced by himself, the corporation brought suit to enjoin that use. 
The court once more approached the conflict from the side of the 
1ight to use one’s own name, and the result is, as could be anticipated, 
a retraction of the protection extended trade-name proprietors and an 
extension of the right to use a name in business. Limiting that right 
to an honest use, the court defines a dishonest use as something more 
than one that injures the competitor, and seems to make the relief 
aliowed to him little more than an incident to the law’s policy of pro- 
tecting the public from deception. From the language used, it would 
follow that proof of injury to the competitor must be augmented with 
proof of actual deception before relief will be granted, and, if the 
full import of the word honest is understood, a finding of intent to 
deceive is equally necessary. 

Following such a line of thought, the protection granted to the 
trade-name can be expected to be small, as it is in this case. The 
trade-name “Thompson” was allowed to be used by the defendant on 
the articles in trade, with the one provision that there be a renunci- 
ation of the fact that the article was made by the plaintiff. The court 
points out that this was the extent of protection granted in the Case 
decision. But is that what that case stands for? Is there not an 
obvious distinction between the limitations there placed on the de- 
fendant and the decree here enforced which permits the defendant 
to label his medicine with the trade-name which plaintiff has estab- 
lished among the trade, and which, at the same time, orders the de- 
fendant to advise the purchaser that this famous product is not made 
by the plaintiff ? Had the rule of the Case decision been applied to the 
facts before the court all that defendant would have been permitted 


* Accord: Listman Mill Co. v. Wm. Listman Milling Co., 88 Wis. 334, 342. 60 
N.W. 261 (1894) ; John B. Stetson Co. v. Stephen L. Stetson Co., 85 F. (2d) 586, 
587 (C.C.A. Ist, 1936). 

272 N.W. 343 (Wis. 1937). 
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to put on the bottle, besides whatever trade-name other than “Thomp- 
son” that he might have devised, would be a statement that the medi- 
cine was “manufactured by Dr. Thompson” and then he would have 
to add thereto the statement, “not the original Thompson product” 
or “not made by the A. W. Thompson Company. In short, what 
the decree apparently forgot was the very important fact that many 
people buy Life-savers without ever knowing that they are manu- 
factured by Life-Savers Inc. 


CoNCLUSIONS 


The protection of an acquired trade-name against one whose 
name is, or includes, the trade-name is generally determined by the 
extent to which the court will protect one’s right to make use of 
his own name in business. When the protection of that latter right 
will be withdrawn is not always clear. Whether the use is intention- 
ally deceptive or injurious was apparently immaterial until the last 
decision of the court in this field. Clearly the use must be deceptive 
and injurious to some extent before it will be restricted, and, almost 
as clearly, must it be actually so. Having established the grounds for 
withdrawing the protection of the use of one’s own name in favor 
of the protection of a trade-name, the extent of limitation to be 
placed on that use is indefinite, but the latest decision of the Wiscon- 
sin court chooses to place very few restrictions. 

It should not be overlooked that there is a statute in Wisconsin 
which provides for the filing of trade-names,!* and makes any use of 
such trade-name in the conduct of a business both a misdemeanor” 
and a wrong which could be “prohibited and prevented by injunc- 
tion”.?° The decisions show no record of this statute ever having been 
considered by the supreme court, but it is interesting to conjecture as 
to just what effect it would have upon the requirements of proving 
actual injury or deception and intent to injure or deceive and upon 
the extent of relief granted against a party using his own name. 

James HucuHes Jr. 





“Wis. Stat. (1935) §132.01 (1). 
*” Wis. Stat. (1935) $132.03 (1). 
” Wis. Stat. (1935) $132.02 (3). 




















NEWS OF THE SCHOOL 


ENROLLMENT: 
CE, ccc idadepaes 1932 1933 1934 1935 1936 1937 
ME, WO cc cccceces 135 161 147 162 185 141 
Second Year ........ 111 99 133 119 130 130 
Weird Year .....-..0. 84 98 100 129 132 130 
Fourth Year ......... 0 3 3 3 3 3 
330 361 383 413 450 404 
Summer session ...... 103 101 101 137 109 156 


CurricuLuM: As a result of the recommendations of the faculty 
and student committees on curriculum revision, certain changes have 
been made in this year’s curriculum. 

The first year students are divided into two sections for many of 
their courses including Contracts, Torts, Personal Property, and 
Criminal Law. A new course has been added to their list for the 
first semester, Civil Procedure, an introductory course in the pro- 
cesses of litigation. This course will be continued in the second semes- 
ter under the same name, although the material covered will be sub- 
tantially that of the former course in Equity. 

The second year students are required to choose their elective 
subjects so that in their second and third years they will take at least 
three courses from each of the four groups into which the courses 
have been divided: (1) Property Law, (2) Business and Com- 
mercial Law, (3) Public and Governmental Law, and (4) Procedure, 
Remedies, Jurisdiction and Other Topics. 


During the second semester, there will be nine one credit courses 
given in Agency, Suretyship, Damages, Partnerships, Bankruptcy, 
Public Utilities, Corporations, Labor Law, and Co-operatives. Each 
course will last five weeks, three courses to be given within each of 
the five week periods. No student will be permitted to take less than 
three nor more than six of these short courses in any one semester. 
The object of these courses is to give the student an insight into the 
problems of many fields of law, rather than a more detailed view in 
fewer fields. 


In addition, two new courses will be presented. Professors 
Beuscher and Gausewitz will give Jurisprudence for two credits, and 
Mr. Hurst will teach Trade Regulation for three credits. 
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Facutty: Professor N. P. Feinsinger divides his time between 
the law school where he teaches the course in Bills and Notes and 
the Wisconsin Labor Relations Board for which he is counsel. 

Professor Rice has returned to full-time work at the law school 
from the post of counsel to the Labor Board which he held this 
summer. 

Professor Oliver S. Rundell continues his work as adviser on the 
subject of Future Interests for the Restatement of Property. He is 
also working on Natural Rights and Nuisance for the Restatement of 
Torts. 

In an exchange arrangement Professor Charles Bunn is a visiting 
Professor at Harvard Law School, while Professor William E., 
McCurdy of Harvard is teaching at Wisconsin. 

Professor A. L. Gausewitz represented Wisconsin on the Inter- 
state Commission on Crime this summer. He is also chairman of 
the Wisconsin Crime Control Conference Committee which held a 
regional conference in Milwaukee last November. 


Law Review: Radcliffe Park was elected business manager for 
the ensuing year. 
James J. Burke has been appointed legislation editor. 


PLACEMENT OF GrabuATES: Mr. John C. Stedman, in charge of 
the Placement Bureau, is desirous of obtaining information concern- 
ing opportunities for recent graduates. 
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WISCONSIN’S NEW “PERSONAL RECEIVERSHIP” LAW 
Lioyp K. GARRISON 


The last regular session of the legislature enacted section 128.21 
of the statutes, designed to enable wage earners and people of moder- 
ate salaries, when they get in debt, to pay off their debts in install- 
ments under a simple court procedure which protects them from gar- 
nishments, attachments, and executions by creditors. 

While Michigan and Ohio, each in 1933, enacted statutes with 
similar objectives, the Wisconsin statute differs from these others 
in some important respects, chiefly in the scheme of administration. 
Its relative novelty and the importance of its subject-matter justify 
a description of its features. Comparative references to the Michi- 
gan and Ohio laws will appear later. 


BACKGROUND OF THE STATUTE, IN GENERAL 


The theory of the statute derives from recommendations made to 
Congress in 1932 by President Hoover? for amendments to the 
Bankruptcy Act. The proposed amendments, some of which were 
enacted and some of which were not, included a procedure whereby 
wage earners, without formally being adjudicated bankrupts, might 
obtain the protection of the federal courts for the purpose of amortiz- 
ing their debts free from harassment by creditors. This particular 
proposal did not become law, but another proposal did become law 
under which debtors, upon certain conditions, may obtain an exten- 
sion of time within which to pay off their debts in installments. This 
amendment (section 74 of the Bankruptcy Act)* was not designed 
for wage earners, and for various reasons, which appear later in 
a comparison between the Wisconsin statute and the extension pro- 
visions of section 74, does not meet the problems of the average 
indebted wage earner. The original proposal for a special section 
dealing with these problems has been revived and redrafted, and 
was included in the so-called Chandler Bill for a complete revision 
of the Bankruptcy Act, which passed the House of Representatives at 





*Mich. Comp. Laws (Mason Supp. 1933) §§$15364-1 to 15364-13; Ohio Gen. 
Code (Page, Code Service no. 2, 1933) §11728-1 (also found in Ohio Laws 1933, 
no. 158, §11728-1). 

‘Sen. Doc. No. 65, 72d Cong., 1st Sess. 

30 Stat. 544 (1898), 11 U.S.C.A. §1 et seg. (1926). 

“47 Stat. 1467 (1933), 11 U.S.C.A. §202, later amended by 48 Stat. 922 (1934) 
and 49 Stat. 246 (1935). 








202 WISCONSIN LAW REVIEW [Vol. 1933 


the last regular session and seems likely to be enacted at the coming 
session.5 

But procedure for amortization under state law (the state having 
the right to act, notwithstanding Congressional action, because of the 
state’s power to suspend its own remedies of garnishment, attach- 
ment and execution)® will always have certain advantages over even 
the most carefully drafted procedure for amortization under federal 
law ; and these advantages will be pointed out at the conclusion of this 
article. Therefore, even though the Chandler Bill should be en- 
acted, which is altogether desirable, state amortization laws for 
wage earners will still fill a useful place in the scheme of our debtor- 
creditor legislation. 


FactTuaAL BACKGROUND OF THE STATUTE 


The 1932 proposals for amending the Bankruptcy Act were em- 
bodied in a report? to the President covering a nation-wide study of 
the Act, which was made by the writer under the direction of Solici- 
tor General Thacher. The findings relating to wage earners, being 
fundamental to an understanding of the Wisconsin statute, are here 
set forth verbatim.® 


EXTRACT FROM THE REPORT TO THE PRESIDENT 


Our inquiry has led us to the following conclusions: (1) That 
most wage earners who fall into debt desire to pay their debts in 
full and wish to avoid the stigma of bankruptcy; (2) that they are 
driven into bankruptcy chiefly by garnishments and other attach- 
ments, even in the midst of an effort to pay in installments; (3) that 
at least a third of the wage earners who are now forced into bank- 
ruptcy and released from their debts could, if given time and pro- 
tection, pay their creditors in full; (4) that if the law offered such 
relief without stigma, a still larger number of wage earners, who 
now resort to loan companies in an effort to stave off their creditors 
and gradually get into debt beyond their capacity to pay, would find 





*For a summary of this bill and its legislative history by one of its principal 
draftsmen, see Lashly, The Chandler Bill (1937) 23 Va. L. Rev. 880. 

*Such a statute, containing no discharge provisions, would clearly not con- 
stitute bankruptcy legislation, and would therefore not be suspended by the fed- 
eral law. Pobreslo v. Boyd Co. et al., 287 U.S. 518, 53 Sup. Ct. 262 (1933). ; 

* Report to the President on the Bankruptcy Act and its Administration i 
the Courts of the United States (1931), contained in Sen. Doc. no. 65, 72d Cong, 
1st Sess. 

*The footnotes have been renumbered to correspond with numbering of these 
notes, but the cross references to certain pages of the Report to the President, etc. 
have not been changed. 
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ameans of relief at a comparatively early stage of indebtedness. These 
conclusions will now be considered. 


1. The desire to pay and to avoid bankruptcy.—That most wage 
earners wish to pay their debts and to avoid the stigma of bank- 
ruptcy has been testified to by most of the referees and retail organi- 
zations with whom the subject has been discussed. Facts supporting 
this conclusion are as follows: 

(a) A large number of the retail credit associations of the coun- 
try are actually engaged in assisting wage earners in paying off their 
debts. The general procedure is as follows: The delinquent wage 
earner is referred to the credit bureau manager. The situation is dis- 
cussed, a list of his creditors is prepared, and he undertakes to pay so 
much a week or a month from his earnings to the manager, for dis- 
tribution pro rata to the creditors, less a moderate fee. The creditors 
are then circularized and are asked to send in their claims and to re- 
frain from garnishments or attachments. In most cases the plan 
works out successfully but one creditor may, and frequently does, 
precipitate bankruptcy by filing a garnishment. No statistical studies 
of the work of the retail bureaus in this field have been made, the 
facts having been obtained through conferences with officers of the 
National Retail Credit Association and with many local bureaus in 
different cities throughout the country. 

A similar work is being done by the American Amortization Co. 
(of Chicago). This company makes a business of assisting wage 
earners to amortize their debts. The procedure is as follows: A wage 
earner is referred to the company, generally by his employer. If 
his case is hopeless it is not handled. If he can pay out in course 
of time he enters into a contract with the company, agreeing to pay 
so much per month. The creditors are circularized and asked to 
refrain from garnishments. A fee of 50 cents per annum for each 
creditor is paid by the debtor, plus a commission of a little over 4 
per cent of the total amount of indebtedness, the commission being 
paid in equal monthly installments during the period of the amorti- 
zation. The company began in 1929 as an experiment. In Novem- 
ber, 1930, the work was expanded. Over 600 cases had been handled 
up to May, 1931, over 85 per cent of which, according to the com- 
pany’s records, had either been closed after payment in full or were 
in the process of being successfully worked out. The significance of 
the number of cases handled (without any extensive campaign) may 
be appreciated by the fact that during the fiscal years 1929 and 1930 
there were 1,660 wage-earner bankruptcies in the northern district of 
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Illinois, which includes Chicago and 17 outlying counties. The com- 
pany in May, 1931, reported to us that the average indebtedness in 
all the cases handled was in the neighborhood of $1,000; the average 
monthly income of the wage earners being in the neighborhood of 
$185. We cite the experience of this company simply as evidence of 
the fact that wage earners, wherever means are afforded, are making 
an effort to pay off their debts. 

In addition to the work of retail bureaus and the company above 
mentioned, our attention has been drawn to one industrial concern 
which arranges with all creditors of its financially embarrassed em- 
ployees to pay off their debts out of wages in installments agreed 
upon by the employees in question. There are doubtless other con- 
cerns which have adopted similar practices. 


(6) Still another indication of the desire of wage earners to meet 
their debts and avoid bankruptcy is indicated by the enormous 
amounts of money annually borrowed by wage earners to stave off 
creditors. 

It has been estimated that the total volume of small loans extended 
in 1929 by all the small-loan agencies amounted to about $2,500- 
000,000. About 85 per cent of all the borrowers were wage earn- 
ers.1° For what purpose was this enormous amount of money bor- 
rowed? Close to one-half of it appears to have been borrowed for 
the purpose of paying off other creditors.1! These figures are evi- 
dence of the enormous effort being made by wage. earners to stave off 
their creditors and avoid bankruptcy. 


2. Garnishments as the precipitating cause of wage-earner bank- 
ruptcies—Referee Murphy, of Huntsville, Ala., wrote us that— 


The rule of railroads, public utilities, and many manufacturers 
to discharge employees on being garnisheed is used as a sort of 





*See report issued in January, 1930, by the Twentieth Century Fund (Inc.), 
of which Edward A. Filene, of Boston, is the president. The department of 
remedial loans of the Russell Sage Foundation estimated that in 1929 at least 
$500,000.000 in small loans of $300 or less were made by the various loan com- 
panies licensed under the uniform small loan law—in operation at that time, 
with some variations, in 24 States (see pp. 13, 14 of Ten Thousand Small Loans, 
by Robinson and Stearns, published by the Russell Sage Foundation). 

* Ten Thousand Small Loans, p. 46. For approximately similar percentages 
see the Small Loan Situation in New Jersey in 1929, a study of 25,000 small loans, 
by Prof. W. I. King of the department of economics, New York University. A 
still higher percentage is shown in an analysis made by the Household Finance 
Corporation of Wisconsin, and submitted to us, of 10,554 small loans. 

*See Professor King’s study. The Wisconsin report just referred to revealed 
that over 80 per cent of the 10,554 loans studied were for the purpose of paying 
off other creditors. See also the discussion at p. 142, et seq., Ten Thousand Small 
Loans. 
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duress or threat against the wage earners. Collectors often use 
the expression, “Pay me or I will get your job”. 


Referee Snead, of Richmond, Va., estimated garnishments as the 
cause of 85 per cent of the bankruptcies in his district. 
Referee Dixon, of La Grande, Oreg., writes that— 


When a man becomes involved in a bunch of debts either 
through extravagant living, sickness, or some other unfortunate 
reason, and the creditors insist upon payment, he has to take bank- 
ruptcy in order to protect his job. 


These are but samples of statements received from various parts 
of the country, and a mere inspection of the case history reports by 
the referees reveals their truth. It may be noted that in Texas, 
which has no garnishment law, only about 9 percent of the bank- 
rupts in the fiscal years 1929 and 1930 were wage earners, against an 
average of nearly 50 per cent for the country as a whole. 


The following statements are taken from an article in the Ameri- 
can Bankers Association Journal for July, 1931, by Rolf Nugent, 
who, as a member of the Department of Remedial Loans of the Rus- 
sell Sage Foundation, has for years been making an intensive study 
of wage-earner insolvencies throughout the country: 


The States in which wage-earner bankruptcy is extremely high 
either permit garnishment without restriction or permit the use 
of wage assignments as security for loans or credit sales to cir- 
cumvent the restrictions on garnishment. 

The ease of collection against wages in these States has un- 
fortunate results. First of all, it has encouraged the development 
of credit business and loan companies that can only be classed 
as racketeers. Relying on their ability to attach wages, credit 
granting is unlimited. The only ae of the borrower or 
purchaser is, “Do you have a job?” 

The ease with which collections are "enforced through the 
courts has led many employers to discharge any employee whose 
wages are garnisheed. Where no such rule exists, the employer is 
used as a veritable credit-account collector. One large employer in 
Ashland, Ky., known for its liberal personnel policies, had 30 per 
cent of its employees garnisheed during one year. One employee 
was garnisheed 13 times; 21 were garnisheed from 5 to 12 times. 

Where the rule of discharge exists, fear of losing his job is an 
effective club over the debtor’s head. When he has been oversold 
installment goods he borrows from loan companies to pay his in- 
stallment obligations. He refinances payments on these by still 
more loans. . Such borrowing only postpones the evil day. 
Since the creditor can seize all of the debtor’s wages, the debtor 
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goes bankrupt. His family must eat, and bankruptcy releases his 
pay. 


It may be said that when creditors force a wage earner into bank- 
ruptcy by garnishments or other attachments it is their own fault. 
This is true of the one creditor who precipitates the proceedings, 
but the result is that all the others suffer, for the wage earner, having 
been forced into bankruptcy, is discharged of all his debts, and his 
natural feeling is that, having been forced to the expense and stigma 
of bankruptcy and being no longer indebted to anyone, he will 
not pay even those debts which he would have been disposed to pay 
had he been given time. That some wage earners who go through 
bankruptcy later pay some or all of their creditors can not be doubted, 
but the consensus of opinion among referees and retailers is that 
such instances are rare; and it is only natural that they should be 
rare. 


3. The ability of wage earners to pay if given time.—An analysis 
of the wage-earner bankruptcies closed in the fiscal year 1930 in the 
10 districts having the largest number of these bankruptcies revealed 
that at least 12 per cent of these wage earners had debts of under 
$250; that at least 12 per cent had debts of from $250 to $500; and 
that at least 25 per cent had debts of from $500 to $1,000. Thus, in 
about half the cases (and for the reasons stated in the statistical 
analysis at page 197 the proportion is probably higher) the debts 
were $1,000 or less. In at least another 24 per cent of the cases the 
debts were from $1,000 to $2,000; so that, all told, nearly three- 
fourths of these bankrupts owed from $2,000 on down. 


It is hard to believe that many, if not most, of these bankrupts 
with small debts could not have paid them in installments. Up to 
May, 1931, the cases successfully amortized through the American 
Amortization Co. during the preceding year and a half had, accord- 
ing to the company’s reports, average liabilities of about $1,000, 
with average earnings of about $185 a month. Many of the debtors, 
of course, had smaller liabilities and earnings, but others had liabili- 
ties running into several thousand dollars with exceptional cases of 
still higher debts, which were successfully worked out. 

While the study has not been completed, a preliminary examina- 
tion of the referees’ reports and of case history reports submitted by 
business organizations, showed that in innumerable cases the ratio of 
the monthly income of wage-earner bankrupts to their total debts 
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was at least 1 to 6—the average proportion actually found in the 
American Amortization Co. cases. 


4. The saving of interest charges which would be afforded by the 
proposed amortization proceedings.—Reference has been made to the 
enormous amounts of money annually borrowed by wage earners in 
an effort to stave off their creditors. These loans are usually at high 
and often exorbitant rates of interest. The uniform small loan law, 
sponsored by the Russell Sage Foundation, is now in force in 26 
States; 15 of these States permit a maximum interest charge on 
small loans (those under $300) of 3% per cent a month—the rate 
recommended by the foundation. Seven permit 3 per cent monthly 
(three of these States authorizing small additional flat fees). One 
State permits 2% per cent and two 2 per cent monthly (one of these 
with additional flat fees). One other permits one-half of 1 per cent 
a month plus a fee of 3 per cent of the principal. 

These rates, from 24 to 42 per cent per annum, which it is gen- 
erally thought are justified because of the overhead expense involved 
in making very small loans, are the least of the wage earner’s bur- 
dens. In many cities, even in those States which have provided 
regulatory measures, loan sharks charging much higher rates of in- 
terest appear to be flourishing. Evans Clark, director of the Twen- 
tieth Century Fund (Inc.), stated in a recent address!” that of the 
various groups of agencies extending small loans throughout the 
country, the largest group, from the point of view of the number 
and amount of loans per year are: 


The unlicensed lenders, including the so-called loan sharks and 
also lower rate concerns doing business in States where regula- 
tion does not exist. 


And in his book, Financing the Consumer, published in 1930 and 
summarizing data based on a national survey, he states the following 
as a recapitulation of the usual small-loan charges expressed in terms 
of actual interest rates per annum (p. 219): 


Per cent 
ED Siccndincdecedacadacksackapaeneasee 6- 18 
Personal loan departments .........-.eeeeeeeeeees 9- 23 
EL 6. 600600064 sense cndaedsnnmnaseen 17- 35 
PONIED WON GURINTIED .0 0. nce cccesccsseccsduens 12- 36 
PLL errr rr Terr TTT rr Teo rr. 18- 30 
Licensed personal-finance companies ............+- 30- 42 





_ "Before the American Association of Personal Finance Companies, published 
in the association’s Yearbook for 1930. 
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Comemeareiel emethees 2. noc ccvcsecccccccccccces 12-120 
SE CUED osnccccccccvcccscasevccsescons 240-480 


A number of typical cases selected at random from the files of the 
American Amortization Co. and handled through the amortization 
method, previously described, are summarized hereinafter at page 
198. Nearly every case reveals indebtedness to at least one, and gen- 
erally to several loan companies, mostly unlicensed. 

In a study of all the wage-earner bankruptcies closed during a two 
months’ period in 1929 in Louisville, Ky., the Russell Sage Founda- 
tion found that out of 82 of these bankruptcies 52 owed money to 
loan companies. Each bankrupt owed on an average four loan com- 
panies. The total loans due at the time of bankruptcy averaged $216 
per borrowing bankrupt, on which the bankrupt was paying on an 
average interest at the rate of 13.83 per cent per month. It was es- 
timated that on an average 20 per cent of the monthly wages of these 
borrowing bankrupts went to pay interest charges alone. 

A similar study was made of the 40 wage-earner bankruptcy peti- 
tions filed in New Orleans in the first four months of 1928. The 
foundation reported that 30 of the 40 individuals listed loan-shark 
accounts, averaging $650, on which the average interest was $130 per 
month. One man sought relief from loan-shark accounts amounting 
to $2,250. It is probable that a large portion of the borrowing from 
loan sharks was induced by overextension of retail credit and that 
the interest payments in the end prevented payment of legitimate 
debts. 

From these and other sources! it can readily be seen what a tre- 
mendous burden of interest is borne by wage earners in an effort to 
settle with their creditors and avoid bankruptcy. In comparison 
with these burdens the cost to an indebted wage earner of applying to 
the court for relief, without adjudication in bankruptcy, under the 
proposed provisions, would be slight. The filing of the petition would 





*8See the address of Leon Henderson, director of the department of remedial 
loans of the Russell Sage Foundation, at p. 171 of the 1930 Yearbook of the 
American Association of Personal Finance Companies, in which it is stated that: 
“There are loan-shark chains operating with headquarters in Chicago, Milwaukee, 
Memphis, Louisville, and Atlanta”, who “have formed a superorganization in 4 
desperate effort to protect their racket”. See also Ten Thousand Small Loans, by 
Robinson and Stearns, in which it is stated that the maximum 3% per cent a 
month interest under the uniform small loans laws is “only one-sixth or one-seventh 
of the exorbitant rates now being charged for loans” by unlicensed lenders. On 
the general subject of wage-earner indebtedness see Justice and the Poor, by 
Reginald H. Smith, published in 1924 by the Carnegie Foundation for the ad- 
vancement of teaching, and Consumer Credit and Social Agencies, by Rolf 
Nugent, published in 1931 in 42 U. S. Investor, p. 1890. 
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stop the running of all interest charges. The trustee would receive, 
at a maximum, 10 per cent of the amount to be paid, and in many 
cases a lower per cent would no doubt be fixed by the court. Thus it 
is concluded that the social benefits of the proposed provisions 
would be very considerable. This conclusion may be stated without 
any reflection upon the wisdom of the uniform small loan law or 
upon the work of the reputable loan companies operating thereunder. 
No such reflection is intended, and the reputable loan companies 
themselves would no doubt welcome a provision in the law which 
would permit wage earners who are not in a position to work out their 
debts by small loans to have the aid of the court in such an under- 
taking... . 

The whole problem of wage-earner bankruptcies is of such major 
importance that we think it should be dealt with, not by attempting 
to restrict these bankruptcies or to place new hardships upon small 
debtors, but to create provisions that will do justice to creditors 
on the one hand, and on the other, will afford to financially embar- 
rassed wage earners a form of constructive relief from the stag- 
gering burdens of loans and interest charges which they are now car- 
rying in an attempt to save themselves from the stigma of the only 
proceeding now available to them. Half the bankrupts in the coun- 
try in the last two years were wage earners. The rate of wage-earner 
bankruptcy has doubled every five years since 1920. If this rate of 
increase should continue for another nine years the Russell Sage 
Foundation has estimated that: 


One out of every 15 wage-earner families in 1940 would be 
potentially bankrupt, in the bankruptcy courts, or prevented from 
bankruptcy by reason of discharge within six years. 


While the rate of increase may or may not continue to the same 
extent as in the past,'* the imperative importance of the present 
situation is manifest. 





*Tt would be a mistake to assume that the wage-earner bankruptcies in recent 
years have been caused solely, or even mainly, by installment buying. Upon an- 
alysis of 254 wage-earner bankruptcies recently studied by the Yale Law School 
and the Department of Commerce in Boston, the Russell Sage Foundation estimated 
that the principal causes of bankruptcies were: Unemployment, 66 cases; home 
ownership, mortgages, etc., 40 cases; speculation, 25 cases; medical expenses, 25 
cases; “consumer credit” (Installment buying, etc.), 17 cases; and so on down the 
list. The principal contributory causes were estimated to be: Medical expenses, 
114 cases; unemployment, 64 cases; consumer credit, 60 cases; size of family, 45 
cases; reduced income, 36 cases, and so on down the list. 

We found more or less comparable results in over 1,000 wage-earner cases in 
various parts of the country in which the referees assigned as nearly as they could, 
the causes of bankruptcy. Where unemployment is given as a cause it generally 
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THE WISCONSIN BACKGROUND 


At least a thousand wage earners go through bankruptcy in Wis- 
consin every year.15 Many others, to avoid garnishment and bank- 
ruptcy, and to stave off their creditors, borrow money at relatively 
high interest rates. A study made several years ago revealed in a 
single assembly district in Milwaukee county, a total of over 1,000 
borrowers most of whom were wage earners, and about half of whom 
had borrowed to pay off existing creditors.'* 

The rates of interest in Wisconsin on small loans, as fixed by the 
State Banking Department,!7 are as follows: 244% per month on 
the first $100; 2% per month on the second $100; 1% per month 
on the third $100. (No loans of over $300 may be made by any 
small loan agency.)'® The purpose of citing these rates is not to 
criticize them. They are believed to be the lowest in force in any 
state. They may well be the lowest at which it is possible for any 
reputable agency to operate and survive. But they are much higher 
than the expense (expressed in interest terms) which an indebted 
wage earner would incur in amortizing his debts under the new law, 
instead of borrowing to pay them off. That expense consists of 
maximum commissions to the trustee of 7% of the total payments 
made, if the debtor assigns a portion of his wages to the trustee for 
the purpose of making such payments, or a maximum of 10% if 
no assignment is made; plus, in either case, a flat ten dollar filing fee 
and the postage for mailing notices of a creditors meeting and for 
mailing payments. If the payments are spread out over two years, as 
the statute permits, the commissions would be roughly the equivalent 
of interest at the rate of 314% per annum in the one case, or 5% 
per annum in the other case, (assuming that the court allowed the 
trustee his maximum commissions) plus whatever the filing fee and 
postage, expressed in terms of a percentage of the debts, would 
amount to. 





refers to a period of unemployment prior to bankruptcy, since the precipitating 
cause of bankruptcy is generally the attachment or garnishment of wages. 

*See the Annual Reports of the United States Attorney General. 

See Minahan, Wage-earner Garnishment: A Plan for Personal Receivership 
(1935) 10 Wis. L. Rev. 223. 

By Gen. Order of April 13, 1934, pursuant to Wis. Stat. (1937) §214.07, 
which makes it the duty of the Department “to determine and fix by general 
order such reasonable maximum rate of interest or charge upon each such class 
of small loans as will induce efficiently operated commercial capital to enter 
such business in sufficient amounts to make available reasonably adequate credit 
facilities to individuals pressed by lack of funds to meet necessities”. 

* Wis. Stat. (1937) §214.01. 
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In pointing this out, it is not suggested that small-loan agencies 
are not performing a useful function in lending money for purposes 
other than the paying off of creditors, or even for the latter purpose 
where the amount involved is not large. But where the amount of a 
wage earner’s indebtedness is substantial, from his point of view, 
amortization under the statute will obviously be much cheaper than 
borrowing from an agency to pay off creditors. 

Moreover, as has been stated, if his indebtedness exceeds $300 he 
cannot under the Wisconsin law borrow more than that amount from 
a single small-loan agency; and the State Banking Department in- 
forms us that the agencies try to keep track of each other’s loans, that 
if one agency lends to a particular borrower the others will not lend to 
him while his loan is still in force, and that the Department itself dis- 
courages lending to a given person by more than one agency. There- 
fore if a wage earner’s indebtedness exceeds $300 and he wishes to 
borrow money to pay off his current creditors, he will have to seek 
some source other than the small-loan agencies, and unless he has 
good collateral or can get adequate indorsements he will not be likely 
to effect any loan at all. 


In the light of these conditions, I conducted a poll of the retail 
credit bureaus in Wisconsin in 1933, to ascertain the extent to 
which they were assisting debtors in informal attempts at amortizing 
debts, and their attitude toward enacting a law which would protect 
and further such attempts. The responses indicated that some of the 
bureaus were engaged in trying to help debtors out of their difficul- 
ties in this way, and that nearly all of the bureaus would favor legis- 
lation of the sort described. Subsequently one of our post-graduate 
law fellows, Roger C. Minahan, made a study of the Ohio and Michi- 
gan statutes, previously referred to, and drafted a statute for Wis- 
consin. His draft!® was of much help in preparing the bill which 
finally became law. 


ANALYSIS OF THE STATUTE 


The entire text appears below, with comments after each para- 
graph or portion thereof. 


128.21. VotuntTary PROCEEDINGS BY WAGE-EARNERS FOR 
AMORTIZATION OF Dests. (1) Any person whose principal source 
of income consists of wages or salary aggregating not over twenty- 
four hundred dollars a year, may file a verified petition with the 
circuit court in the county of his residence stating that he is un- 





* Contained in his excellent article, supra note 16. 
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able to meet his current debts as they mature, but is able to make 
regular future payments on account sufficient to amortize said 
debts over a period of not more than two years, and that he de 
sires the aid of the court to effectuate the amortization. 


The statute is restricted to persons earning “wages or salary”, 
because a person with irregular or not easily predictable amounts of 
income—commissions, for example—could not practically work out 
a plan of amortization calling for fixed payments over a period of 
time. The statute applies only to persons earning not over $2,400 
a year—a top limit which may well be too low. Theoretically no top 
limit should be necessary, but it was felt—perhaps out of a mistaken 
sense of caution—that in its early experimental stage the statute 
ought not to be open to everyone. 

The simplicity of the petition and the reduction of formalities toa 
minimum should be noted. 


The petition shall also set forth the names and addresses of 
any creditors who have levied any executions, attachments or 
garnishments, and of any garnishees, and the court shall forth- 
with, by order, require that proceedings for the enforcement of 
such executions, attachments or garnishments be stayed during 
the pendency of proceedings under this section.?° 


The statute does not specify the form of the order, or the me- 
chanics of its issuance. Presumably the order should restrain the 
named creditors, their attorneys, agents and all other persons from 
taking any further action to enforce their executions, attachments or 





* The constitutionality of these provisions seems clear, even as applied to 
claims which existed prior to the enactment of the statute. For the statute does 
not affect the validity of claims, or the right to reduce them to judgment, but 
merely suspends the remedy of enforcing the judgment for a limited period; 
as Chief Justice Waite has said, “in all such cases the question becomes, therefore, 
one of reasonableness, and of that the legislature is primarily the judge”. Antoni 
v. Greenhow, 107 U.S. 769, 775, 2 S. Ct. 91 (1882). So in Penniman’s Case, 103 
US. 714, 720 (1880) it was said that: “In modes of proceeding and forms to 
enforce the contract the legislature has control, and may enlarge, limit or alter 
them, provided it does not deny a remedy or so embarrass it with conditions or 
restrictions as seriously to impair the value of the right.” 

Under the Wisconsin act the suspension of creditors’ remedies is limited to 4 
maximum of two years, and within that period it remains in force only 9 
long as the debtor in good faith keeps up his payments. Indeed, there is ample 
evidence that creditors have more to gain through such a proceeding than by using 
their remedies and forcing their debtor, as a frequent result, into bankruptcy. 
The statute does not affect the right of secured creditors to realize on their secur- 
ities, and in this and other respects is less drastic than the Minnesota mortgage 
moratorium act, the validity of which was upheld in Home Bldg. & L. Ass 
v. Blaisdell, 290 U.S. 398, 54 S. Ct. 80 (1934). 
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garnishments during the pendency of proceedings under the statute.?? 
And presumably the order should require the trustee (appointed on 
the filing of the petition, pursuant to subsection (3) below) to serve, 
personally or by registered mail, a certified copy of the order on the 
creditors and garnishees, and to transmit a certified copy to the 
court or courts wherein any actions resulting in said executions, at- 
tachments or garnishments are pending. 


The petition shall be accompanied by a filing fee of ten dollars. 


This should be compared to the filing fee of thirty dollars re- 
quired by the Bankruptcy Act of all except paupers.2? The filing 
fee of ten dollars is part of the trustee’s compensation, as will appear 
in subsection (6) below. 


(2) After the filing of a petition under this section and until 
the dismissal of the proceedings, no execution, attachment or 
garnishment may be levied or enforced by any creditor seeking 
the collection of any claim which arose prior to the pr 
unless such claim is not included by the debtor in the claims to be 
amortized pursuant to subsection (3). 


There is no reason why the debtor should omit any claim from 
his petition, but if he does so the creditor’s remedy obviously ought 
not to be stayed since he will not be receiving amortization payments. 

It will be seen that the statute does not stay the enforcement of 
any claims which arise after the filing of the petition. If the debtor 
incurs new debts after such filing he must take care of them as best he 
may. If he cannot take care of them without falling down on his 
amortization payments, and he defaults on such payments, then the 
proceedings will be dismissed under subsection (5) below, and the 
debtor will be back at the mercy of his creditors again. But this is 
as it should be, for a debtor who, after beginning amortization, con- 
tracts fresh debts which he can’t take care of, could hardly ever suc- 
ceed in paying off his creditors even if enforcement of the new debts 
was stayed, and the new debts were brought under the amortization 
plan. Moreover if new debts were to be brought under the plan, the 
scheme of amortization would have to be reconsidered by the original 
creditors, because their share of payments would be proportionately 





“This is the form used in bankruptcy proceedings for stsving pending suits 
against bankrupts. See Hager and Alexander, Bankruptcy Foms (2d ed.) no. 
261, reproduced also in Gilbert’s Collier on Bankruptcy (4th ed., 1937) as Supp. 
Form no. 101, p. 1724. 
™$$40, 48, So of the Bankruptcy Act, 11 US.C.A. §$68, 76, 80 (1927). 
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reduced, and the changes would have to be acted on by the trustee 
and the judge—all of which would greatly complicate the statute if it 
were to include such provisions. The whole philosophy of the statute 
is that it should be availed of only by debtors who have gotten into 
debt through misfortune and who are anxious and able to meet their 
obligations; and consistently with this philosophy, subsection (9) 
below prevents the filing of a second petition within four years after 
proceedings on a first petition have been concluded. A debtor who 
incurs fresh debts in substantial amounts while an amortization pro- 
ceeding is under way, or who gets into a fresh jam within four years, 
is not likely ever to succeed in cleaning up his obligations. For such 
persons bankruptcy will normally be the only effective relief. 


With respect to the claims to be amortized the time between 
the filing of the petition and the dismissal of the proceedings shall 
not be counted as a part of the period of any statute of limitation. 


This provision needs no comment. 


(3) On the filing of the petition the court shall appoint a dis- 
interested trustee. 


Election by creditors, as under the Bankruptcy Act,?° is here elim- 
inated. But there are good reasons for this. In small bankruptcy 
cases the creditors in practice rarely elect a trustee, leaving the ap- 
pointment to the court.24 Moreover if the creditors were permitted 
to elect there would be a delay of at least a week or two before a 
trustee could be chosen, which would delay the commencement of 
amortization payments and result, for this period, in there being 
no official, except the judge and his clerk, to see to the staying of 
pending garnishments. Finally, if the creditors were to elect, there 
would have to be some official—perhaps a special master, comparable 
te a referee in bankruptcy—before whom the election could be held 
and who could pass on claims and proxies; and provision for such an 
official, who would have to be compensated for his time and ex- 
penses, would simply add to the burdens of the already hard-pressed 
debtor. 

For these reasons it seems much better to leave the appointment 
to the court, and to have that appointment made immediately. As will 
be noted, subsection (3) below provides that at the later hearing be- 
fore the court, “the court may appoint a different trustee if the one 
appointed is objected to”. There is no other express provision for the 





844; 11 US.C.A. §72 (1927). 
™See Report to the President, etc., supra note 7, at 31, 174. 
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removal of a trustee ; possibly, by rule of the supreme court under the 
authority given in subsection (10), the court should be authorized at 
any time to remove the trustee for cause and to appoint a successor. 


The trustee shall forthwith meet with the debtor; make up 
a list of his creditors, with their addresses and the amounts owing 
to each, which the debtor shall sign and verify ; and send notices to 
each of the amount claimed to be due him, and of a meeting 
to be held in the trustee’s office not less than five nor more than 
ten days thereafter, for the purpose of considering an amortiza- 
tion plan and of determining the claims to be covered by the plan. 
Upon conclusion of the meeting the trustee shall either (a) report 
to the court that no equitable plan of amortization is feasible 
or needed in which case the court may forthwith dismiss the 
proceedings, or (b) recommend to the court a plan of amortiz- 
ation calculated by weekly or monthly payments, to discharge 
in full the claims of the creditors listed in the plan within a period 
of not exceeding two years. The trustee shall attach to said plan 
the written consents and objections, if any, of the creditors 
present or represented at the meeting, and an analysis, with his 
recommendations regarding the disposition, of any claim whose 
amount is in dispute or appears to be uncertain. 


From these provisions it will be seen that the trustee acts in the 
additional capacity of a special master—much like a referee in bank- 
ruptcy. But his duties as such are not onerous, nor as extensive as 
those of a referee.25 If a separate special master were to be appointed 
the expense and red tape would defeat the purposes of the statute. 

The trustee, in making up the debtor’s list of creditors with his 
assistance, is also, to that limited extent, doing what might other- 
wise have to be done by the debtor’s attorney. Subsection (10) be- 
low similarly requires the clerk, at the debtor’s request, to assist 
him in the preparation of his petition. Thus the statute makes it 
possible for a debtor to go through the proceedings without the ex- 
pense of an attorney. From the point of view of the bar, these pro- 
visions may be objected to, but the following considerations should 
be kept in mind: (a) the whole success of amortization is de- 
pendent on reducing the expenses of the debtor to the barest min- 
imum ; (b) the making up of a list of creditors and the filling out of 
the extremely simple petition—which latter will presumably be included 
in the forms to be promulgated by the supreme court under subsec- 
tion (10)—are essentially ministerial functions for which legal serv- 
ices are not strictly necessary; (c) the trustee will normally be an 








*For the duties of referees, see Bankruptcy Act, §39, 11 U.S.C.A. §67 (1927), 
. Order XII. 
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attorney and will receive fair compensation; (d) nothing prevents 
the debtor from having an attorney if he wishes one, and it is likely 
that in many cases he will have consulted an attorney before pro- 
ceeding under the statute and will be advised so to proceed by that 
attorney who, save in rare cases, will probably feel relieved by not 
having to undertake the unprofitable labor of attempting himself to 
effect a settlement with creditors. 

It will be observed that if the trustee reports to the court “that 
no equitable plan of amortization is feasible or needed”, the court 
“may” forthwith dismiss the proceedings. Presumably in most cases 
the court will dismiss the proceedings, but “may” was inserted in- 
stead of “shall” because a case might conceivably arise in which 
the trustee’s recommendations did not accord with the obvious facts. 
In such a case, while the statute does not spell out the procedure, it 
contemplates that the judge may instruct the trustee to call another 
meeting of creditors and to reconsider the possibilities and bring ina 
revised report. 

If the trustee does recommend a plan, it may be put into effect 
without any fixed requirement of creditor consent. Creditors who 
wish to do so may file written consents and objections, but the debtor 
is relieved from the burden of having to solicit and obtain acceptance 
of the plan by a majority in number and amount of his creditors, 
which the Bankruptcy Act? requires in the case of compositions, 
and in the first instance, at least, in the case of extension agree- 
ments.?7. This burden is time-consuming and expensive, and offers 
an opportunity to unscrupulous creditors to demand payments on the 
side as the price of signing up.?* 

Objecting creditors are given their day in court under the fol- 
lowing provisions : 


The court shall forthwith enter an order approving the plan 
and determining, for the purposes of the plan, the amounts of the 
claims, unless in any such written objection a creditor shall ask 
for a hearing respecting the plan or the amount of his claim, of 





$812, 74, 11 U.S.C.A. §$30, 202 (1927). 

"Section 74e of the Bankruptcy Act, supra note 26, as originally passed, 
required majority consent in the case of both extension agreements and co 
tions, but in 1934 the section was amended to provide that if “after the first 
meeting of the creditors . . . the debtor fails to obtain” the majority acceptances, 
he “may submit a proposal for an extension including a feasible method of finan 
cial rehabilitation for the debtor which is in the best interest of all the cred- 
itors. . . .” Act of June 7, 1934, c. 424, §2, 48 Stat. 922. This amendment clearly 
implies that the debtor must attempt to secure the majority consents before look- 
ing to the court for assistance. 
™See Report to the President, etc., supra note 7, at 88. 
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the person to be trustee, in which case the court shall set a date 
for a hearing as soon as may be, on notice of?® the debtor, the 
trustee and creditors. At such hearing the court shall enter an 
order either approving the plan, if satisfied that it is feasible 
and equitable, and determining, for the purposes of the plan, the 
amounts of the claims, or dismissing the proceedings, or making 
and approving such modification of the plan as the court deems 
just; and the court may appoint a different trustee if the one 
appointed is objected to. 


The following comments may be made with respect to these 
provisions : 

First. If the trustee has recommended a plan the court must auto- 
matically approve it unless a creditor has filed a written objection 
with the trustee asking for a court hearing on the merits. The pur- 
pose of providing for this automatic approval is to reduce the burden 
on the judge and also to avoid the necessity of appearances at a 
hearing which in nearly all cases, where no written requests for a 
hearing had been made, would be a mere formality. But it might not 
be a formality, because some trouble-making creditor who had not 
previously registered any objection to the plan might show up and 
argue against the plan. Therefore the existence of this possibility 
would necessitate as a matter of precaution, the appearance of the 
trustee, the debtor, and of creditors who were anxious for the plan 
to go through. To avoid these difficulties and to ensure the utmost 
simplification and expedition of procedure, the statute was drafted 
on the theory that if at the creditors’ meeting in the trustee’s office a 
plan is worked out which the trustee approves, and which no creditor 
then opposes to the extent of insisting on a court hearing, the matter 
should then be regarded as closed, the court’s approval should fol- 
low as a matter of course, and all parties should know that no sub- 
sequent court appearances could affect the carrying out of the plan. 

Second. There are no provisions comparable to those in the 
Bankruptcy Act®° for the proof and allowance of claims—provisions 
necessitating a definition of what claims are provable and allowable, 
and a formalized procedure for passing on them. Such provisions 
would complicate the statute and add seriously to the burdens of the 
trustee, the debtor and the judge. The statute merely calls for the 
following: (a) The debtor, aided by the trustee, makes up, initially, 
the list of claims. He is not required to include everybody ; he may 
leave out particular claims for particular reasons; but if he does so 





® This is an obvious mis-print in the statute, which should read “on notice to”. 
$57, 11 US.C.A. §93 (1927); Gen. Order XXI. 
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those claimants may, under the provisions of subsection (2) above, 
enforce collection by garnishment or execution, and this fact would 
presumably lead the debtor to include all valid claims in his list. (b) 
If any creditor disputes the amount of his claim as listed, the trustee 
does not (like a referee in bankruptcy) hold a formal hearing and 
make an adjudication ; he merely considers the matter at the creditors’ 
meeting and recommends, in his report to the judge, what he con- 
siders to be the correct amount. (c) If the creditor does not file a 
written request for a hearing on his claim, the judge will fix in his 
order the amounts of all claims (following the trustee’s recommenda- 
tions) for the purposes of the plan, and that will end the matter. (d) 
If the creditor does, in writing, request a hearing he will be granted 
one, and at that hearing the judge will fix his claim for the purposes 
of the plan. Such determinations of claims, however, are binding 
only with respect to the plan; they are not res adjudicata for any 
other purposes. (Subsection (7) below makes this clear.) Were 
it not for this, the statute would have to go into details respecting 
the proof and allowance of claims, as under the Bankruptcy Act. 

Third. If the proposed plan is objected to and a hearing on its 
merits is requested in writing, the statute vests discretion in the 
judge, at the hearing, to approve, dismiss or modify the plan. The 
only requirement is that the plan shall be in his opinion “feasible and 
equitable” and that any modification he may make shall seem to him 
“just”. The power thus conferred on the court is sweeping, for while 
the Bankruptcy Act in the composition and extension sections re- 
quires the court to determine whether or not a proposal is “feasible” 
and “equitable”,8! the proposal cannot be approved unless it is ac- 
cepted by a majority in number and amount of creditors—a safe- 
guard eliminated from the Wisconsin statute, the reasons for which 
have already been stated. And the Bankruptcy Act does not empower 
the court to make any modification of the debtor’s proposal, which the 
Wisconsin statute provides for in order that minor objectionable de- 
tails may be corrected without the expense and delay of further 
proceedings. 

But the power thus given the judges in Wisconsin is not likely, in 
the writer’s opinion, to be abused ; the granting of it greatly simplifies 
and expedites procedure; and if a given judge should mistakenly 
approve a plan which does not work out thereafter, no real harm is 
done, for after the debtor defaults the creditors are returned to their 





* 874g, 11 US.C.A. §202g (1927). The old composition section, §12d (Il 
US.C.A. (1927) §30d) requires a finding that the proposal is “for the best in- 
terests of the creditors”. 
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original positions. Moreover, go debtor is likely to seek approval of 
an unworkable plan merely for the purpose of stalling off his credi- 
tors for a short time, since if he is not acting in good faith and does 
not honestly want to pay, the easy, obvious and selfishly most advan- 
tageous course for him is to go at once through voluntary bankruptcy 
and wipe the slate clean. 

The next provision relates to the collection and distribution of the 
debtor’s payments, and to the trustee’s fees and commissions. 


(4) If the plan or a modification thereof is approved the debtor 
shall make the periodic payments therein provided for to the 
trustee, and may make additional payments from time to time to 
the trustee, and the trustee shall distribute the payments pro rata 
among the creditors listed in the plan, less (a) a deduction for his 
compensation to be fixed by the court at the time of approving 
the plan in an amount not exceeding seven per centum of each 
distribution, if the payments are made through an assignment to 
the trustee of a portion of the debtor’s wages or salary, and not 
exceeding ten per centum if no such assignment is made, and 
(b) a further deduction equal to the amount of the postage 
necessary for the mailing of payments and of the notices of meet- 
ing provided for in subsection (3) hereof, and of any corres- 
pondence with creditors. If any payment is so small as to make 
its immediate distribution impractical or needlessly expensive, 
the trustee shall deposit it in a special trustee account, and may 
make additional deposits until the amount is large enough for 
distribution, but no payments shall remain undistributed for 
longer than ninety days. ‘ 


The trustee’s commissions thus depend upon whether or not the 
debtor makes an assignment to him of a portion of the debtor’s wages 
or salary. If such an assignment is made the trustee’s task of collec- 
tion will be very simple; the payments will come in substantially 
automatically and therefore the trustee should receive less compen- 
sation than if he has to keep following the debtor to get the periodic 
installments. In any event, the trustee’s commissions are in max- 
imum terms and the court must fix the percentage in each case within 
the limits set. Since the success of the statute will depend in large 
measure upon the good sense and intelligence of the trustee, it is 
essential that properly qualified men should be made willing to serve 
and therefore that the commissions should be sufficient to ac- 
complish that object. Young lawyers®? in particular should make 





"The manager of a retail credit bureau might appropriately be appointed 
trustee where he had previously been conferring with the debtor and the creditors 
in ee of working out a plan, and had become familiar with the debtor’s 
pro 
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excellent trustees and the scale of commissions ought to be suffi- 
cient to attract them into this sort of work. In fixing the commis- 
sions the court will have to consider primarily the total amount to be 
distributed. If, for example, the total were $200 and no assignment 
of wages was made to facilitate the trustee’s task, he should pre. 
sumably be allowed the full maximum commission of ten per cent 
or twenty dollars, in addition to which, under the provisions of 
subsection (6) below, he would receive the ten dollar filing fee, 
making a total of thirty dollars for his services. This would be none 
too much for his work of calling the creditors together, going over 
disputed claims, presenting the plan to the court and making the col- 
lections and distributions. Indeed, the compensation would ordin- 
arily be too small considering the amount of work to be done, but 
many young lawyers would be glad to get it and the experience and 
the contacts would be useful to them. In larger cases the maximum 
commission might be more than would need to be awarded, but the 
court would have power to fix a lower amount. 


(5) If the debtor defaults in any payment provided for under 
the plan for a period of more than thirty days the trustee shall, 
and before the end of any such period may, report the matter 
to the court with his recommendations, and the court shall there- 
upon either dismiss the proceedings or, if satisfied from the 
trustee’s report that the debtor is in good faith and should be able 
to make good the default, extend the period of grace for not to 
exceed thirty days, at the end of which period the trustee shall 
again report to the court and if all defaults have not then been 
cured the court shall forthwith dismiss the proceedings. If the 
debtor makes preferential payments to creditors during the pen- 
dency of the proceedings, or appears for any reason to be abusing 
the privileges of this section, the trustee shall promptly report the 
matter to the court and the court may dismiss the proceedings. 
If the claims of all creditors as listed in the plan are satisfied in 
full, the trustee shall, upon completion of the final distribution, 
report to the court and the court shall thereupon dismiss the 
proceedings. 


These provisions need little comment. Obviously, a single default 
ought not to result in a dismissal of the proceedings because the de- 
fault may be due to a short sickness or to some unforeseen item of 
family expense which would delay for a short time but not destroy 
the debtor’s capacity to make good under the plan. The maximum 
period within which defaults are permitted is sixty days. Experience 
may show that this period is too short, but in drawing the statute it 
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was felt wiser to err at the beginning on the side of too short a time 
than on the side of too long a one. 

There may be other reasons besides a default for dismissing the 
proceedings. If, for example, the debtor is recklessly incurring new 
obligations or is found to have been concealing property or substantial 
sources of income, or is preparing to decamp, he ought not to be 
permitted to enjoy the protection of the statute and it accordingly 
provides that the proceedings may be dismissed if he is “abusing” its 
privileges. 

There is no provision for the recovery of preferences, but their 
making constitutes a ground for the dismissal of the proceedings. 

The last sentence of the above subsection makes it clear that the 
trustee’s commissions and the out-of-pocket expenses specified in 
subsection (4) above must be paid by the debtor in addition to the 
claims of the creditors and not out of the claims of the creditors. 

The next subsection covers the trustee’s accounting and provides 
an additional stimulus for the faithful performance of his duties by 
permitting the court to make him give up all or part of his compensa- 
tion where he has not done what he should have done. 


(6) Whenever the proceedings are dismissed under any of the 
provisions of subsections (3) or (5), the trustee shall report to 
the court an itemized and verified list of his out-of-pocket ex- 
penses, and of his receipts and expenditures, if any, and the court 
shall thereupon direct the clerk to pay to the trustee the ten dol- 
lars filing fee, unless the court on its own motion or on the com- 
plaint of any creditor or the debtor finds that the trustee did not 
satisfactorily discharge his duties, in which case the court may 
direct the return to the debtor of all or any part of the fee and 
may require the trustee to return to the debtor all or any part of 
the commissions, if any, received by the trustee under subsec- 
tion (4). 


It will be noted that the trustee receives the ten dollars filing fee 
at the conclusion of the case, which may occur at three different 
stages: first, if it is found that no plan of amortization can be 
effected (subsection (3) above) ; secondly, after the debtor has de- 
faulted or otherwise given cause for dismissal of the proceedings 
(subsection (5)); and thirdly, after all the payments have been 
completed (subsection (5)). It is obvious that if the proceedings 
are terminated at the first of these three stages, the trustee ought to 
receive some payment, for he will have already held a creditors’ 
meeting and have incurred the expense of mailing notices and getting 
his report to the court typed. It is for this reason that a filing fee 
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with which the trustee can be paid is essential. Ten dollars will be 
all too little if the proceedings end in this first stage but a larger fee 
would be too great a hardship upon debtors. Similarly, if the pro- 
ceedings end at the second stage, the trustee may have received little 
or nothing in the way of commissions and he should therefore receive 
the filing fee. If the proceedings end at the third stage and the 
trustee has received the full commissions, the filing fee will represent 
additional compensation, but not too much because the court will 
naturally take it into account in determining the percentage of com- 
missions which should be fixed in the particular case. 


(7) Neither the determination of the amount of any claim for 
the purposes of the plan, nor the acceptance of payments there- 
under, shall affect the right of any creditor to litigate his claim 
and obtain judgment thereon, or the right of the debtor to dis- 
pute it, and the amount of any judgment shall be substituted by 
the trustee for the amount fixed in the plan. 


This subsection has already been referred to in connection with 
the determination of claims under subsection (3) above. It needs no 
further comment except to point out that the statute does not pre- 
vent any creditor whose claim is being amortized (and of course does 
not prevent any future creditor) from litigating his claim and re- 
ducing it to judgment during the amortization proceeding. There 
is no reason why such suits should be stayed or prohibited. What 
the statute does prohibit is the enforcement of judgments obtained 
by creditors whose claims are being amortized and this protection is 
all that the debtor needs. 

If a creditor reduces his claim to judgment the amount of the 
judgment, as provided above, must be substituted for the amount of 
the claim as fixed in the plan. This means that if the judgment ex- 
ceeds the amount fixed in the plan, the debtor will have to increase 
his periodic payments if he is to avoid defaulting under the plan. 
Experience may show that an amendment to the statute at this point 
would be desirable, permitting within ‘certain limits changes to be 
made in the plan to adjust the plan to such contingencies. 


(8) Any secured creditor who wishes to realize on his security 
shall give the trustee at least five days’ notice in writing of the 
time, place and manner of the proposed realization, and sha 
notify the trustee of the amount realized, by which amount his 
claim as listed under the plan shall be reduced. 


™$§57e, 57h, 11 U.S.C.A. $$93e, 93h (1927). 
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The above provision differs from the Bankruptcy Act,3* which 
permits a secured creditor to prove his claim only for the excess above 


the value of his security. The bankruptcy provision requires, unless 
the security is liquidated, an appraisal and an adjudication of its 
yalue. The Wisconsin statute is simpler and easier to administer by 
providing that the claims of secured creditors shall be treated for 
all purposes like unsecured claims unless and until the secured cred- 
itor liquidates his security, in which event his claim is reduced by the 
amount of the realization. Of course, if the secured creditor does not 
liquidate the security and is paid in full under the amortization plan, 
the debtor will get back his security and therefore will lose nothing 
by including the secured claim in its full amount, except that such 
an inclusion will add somewhat to the amount of periodic payments 
which he must make under the plan. This objection is not a serious 
one and is more than compensated for by the simplicity of adminis- 
tration which the statute permits. 


(9) Within four years after the dismissal of a proceeding in- 
stituted by a debtor under this section the debtor may not again 
file a petition under this section. 


Under the Bankruptcy Act** a discharge may not be granted 
within six years after a previous discharge. The Wisconsin statute is 
not, however, dealing with bankrupts but is dealing with wage earn- 
ers who are trying to meet their obligations. No arbitrary limits 
upon the frequency of proceedings would be needed were it not for 
the fact that the kind of debtor who is likely to file a second petition 
is the kind of a debtor who is likely to have defaulted in his first 
proceeding. Experience may show that the four-year period is too 
long, especially where in the first proceeding there was no default 
or the default was due to circumstances quite beyond the control of 
the debtor. 


(10) The supreme court may from time to time promulgate 
tules and forms, not inconsistent with this section, to carry out the 
intent of this section and to promote its effectiveness, and may 
cause forms of petitions to be printed and distributed to the clerks 
of the circuit courts who shall, upon request, and without charge, 
assist debtors in the preparation of their petitions. 


The duties of the clerks have already been commented upon. The 
tule-making power given to the supreme court is altogether de- 
sirable since it enables the statute to be drawn with less minuteness of 





“$14b, 11 US.C.A. $32b (1927). 
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detail. It corresponds, of course, to the power given the Supreme 
Court of the United States to make General Orders under the 


Bankruptcy Act.85 


COMPARISON OF THE STATUTE WITH PROCEEDINGS FOR AN 
ExTENSION UNDER THE BANKRUPTCY ACT 


As has been stated, a debtor may, under section 74 of the Bank- 
ruptcy Act, without being adjudicated a bankrupt, obtain an ex- 
tension of his debts with provision for making payments in install- 
ments during the period of the extension. A recent commentator® 
has suggested that in view of this form of relief, little is gained by 
providing the alternative form contained in the Wisconsin statute. 

But section 74 was not designed for wage earners; it was de- 
signed for merchants.*7 Thus no provision for a trustee was made 
(except if the estate subsequently had to be liquidated), the Act con- 
templating that the debtor would remain in possession of his business 
during the period of the extension, under the jurisdiction of the 
court, with permissive “supervisory or other control over the debtor's 
business or affairs during such period by a creditors’ committee or 
otherwise”. The extension was the main thing—a breathing spell 
for a temporarily hard-pressed businessman; and payments on ac- 
count during the extension period were not required, and, if made, 
would be simply that much gained by the creditors. Hence no pro- 
vision was made for a trustee to collect payments. If, therefore, 
2 wage earner were to attempt to proceed under this section, he 
would have to make the installment payments himself. Since the 
portion of his weekly wage which he could afford to pay out would 
normally be too small to make a pro rata distribution to creditors 
feasible, he would have to set it aside and wait till he had accum- 
ulated enough to warrant the expense and bother of a distribution; 
and this would call for an exercise of self-discipline on his part 
which not all would be capable of. Moreover, if he did not have a 
bank account the act of distribution would not be simple. And if he 
was uneducated the calculations incidental to a pro rata payment 
might be beyond him. For these reasons it is likely that in most 
cases the whole scheme of procedure would break down. 





* $30, 11 U.S.C.A. $53 (1927). 
* (1937) 24 Va. L. Rev. 66. 
* For the background and theory of this section, see Report to the President, 
etc., supra note 7, at 86-90. 
* Bankruptcy Act, §74h, 11 U.S.C.A. §202h (1927). 
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Moreover, from the debtor’s point of view, the expense of pro- 
ceeding under section 74 would be serious. While there would be 
no trustee to pay, the debtor would be subject to a thirty dollar filing 
fee,2® and to the referee’s fees and expenses,*° and he would have to 
employ counsel, since the Act requires the filing of schedules with the 
petition,** and requires the debtor to try to obtain the written con- 
sents of creditors to his written extension proposal—details which 
the ordinary wage earner could not possibly take care of without 
counsel. 

An amortization section of the Bankruptcy Act drafted with the 
special situation of the wage earner in mind would be useful and 
worth enacting, and the foregoing difficulties could be avoided by 
appropriate provisions. But there would always remain several 
difficulties, inherent in the nature of bankruptcy legislation, to which 
state legislation along the lines of the Wisconsin statute would not 
be subject. For example, (1) under this statute the proceedings 
may take place in the county of the debtor’s residence. In many 
states the referees are few in number (there are only eight in Wis- 
consin, though there are seventy-one counties), so that the debtor may 
have to travel a considerable distance to get to the nearest one; 
and, in districts where the referees go on circuit periodically, if the 
debtor is threatened with a garnishment he cannot afford to wait for 
the referee to come to, or near, his neighborhood. (2) There is 
reason to believe that even though the debtor is not formally ad- 
judicated a bankrupt (he is not so adjudicated under section 74 ex- 
cept in special circumstances, and is referred to as a “debtor” and not 
a “bankrupt”), and to that extent may avoid the stigma of bank- 
tuptcy, many people, especially the less educated, regard federal 
courts with more timidity than their own local courts with which 
they are familiar, and are therefore likely to avoid the former at all 
costs, or until compelled by absolute necessity to go there. (3) State 
legislation is more flexible than a uniform national act, and may there- 
fore be adapted in each state to peculiar local conditions, and may 
more readily be experimented with. 





* Supra note 22. 

“These expenses include not only the cost of typing and mailing notices, 
orders, etc., but the properly allocable portion of the referee’s overhead—rent, 
clerk hire, etc.; and in practice most referees require “indemnity” payments 
on account of these expenses before they will call meetings. See the Bank- 
Tuptcy Act, §62, 11 U.S.C.A. $102 (1927); Gen. Orders X, XXVI; Report 
to the President, etc., supra note 7, at 29. 
“§74a, 11 U.S.C.A. §202a (1927). 
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For these reasons it is believed that, though the Bankruptcy Act 
can and should contain appropriate amortization provisions for wage 
earners, alternative state legislation along similar lines is much to be 
desired and will always be useful. 


COMPARISON OF THE WISCONSIN STATUTE WITH THE 
MICHIGAN AND Onto ActTs 


The Michigan and Ohio laws, previously referred to, have the 
same object and philosophy as the Wisconsin statute, but differ from 
it in the following important respects: 

(1) In Wisconsin there is no requirement as to the amount of 
the periodic payments which the debtor must make; this is left for 
adjustment in each case according to the circumstances. In Ohio, 
on the other hand, all nonexempt earnings must go to the trustee, 
though the statute does not specify how they are to be collected. 
In Michigan the debtor must assign his entire future wages to the 
clerk of the court; the clerk directs the employer to pay these wages 
to him during the proceedings, and the clerk then pays over to the 
debtor the exempt portion (plus an additional sum, if the debtor has 
any dependents, other than husband or wife, under eighteen years 
of age, of one dollar per week per dependent).** These restrictions 
seem undesirable, for it might well be that the debtor could not afford 
to pay out all of his nonexempt earnings, and yet would be able to 
amortize his debts over a reasonable period. The Michigan pro- 
vision for collection of the wages from the employer seems particu- 
larly objectionable, for the reason why so many wage earners pre- 
fer bankruptcy to garnishment is not merely the hardship of the 
garnishment but the fact that it notifies the employer of his em- 
ployee’s difficulties and subjects him to bother and bookkeeping diffi- 
culties—results which many employees, whether rightly or wrongly, 
are afraid may lead to the loss of their jobs.*4 

(2) Under the Wisconsin statute executions, as well as garnish- 
ments, are stayed during the pendency of the proceedings. In Ohio“ 
and Michigan,** on the other hand, creditors are permitted to go 
against any nonexempt property of the debtor except his wages. 





“ See Ohio Gen. Code (Page, Code Service no. 2, 1933) §11728-1, {1 (also 
found in Ohio Laws 1933, no. 158, §11728-1, ]1). 

“* Mich. Comp. Laws (Mason Supp. 1933) §§15364-1 and 15364-3. 

“See §2 of the extracts, quoted supra in the text, from the Report to the 
President, etc. 

“Ohio Gen. Code (Page, Code Service no. 2, 1933) §11728-1, [2 (also found 
in Ohio Laws 1933, no. 158, §11728-1, 2). 
“Mich. Comp. Laws (Mason Supp. 1933) §15364-4. 
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These provisions seem undesirable, for they permit and even en- 
courage preferences, and to the extent that the debtor’s property is 
levied on he will have fewer resources out of which to make up 
unavoidable deficiencies in his periodic payments and out of which 
to take care of unforeseen expenses. Levies therefore, in some cases, 
may contribute to the wrecking of an amortization plan. 


(3) In Michigan the clerk of the court*? (justice court, municipal 
court, or common pleas court)*® acts as trustee; and in Ohio also, 
if the proceedings are brought in a municipal court.4® These pro- 
visions result in a saving of expense to the debtor, for the clerk acts 
without compensation, but in practice it may be doubted whether 
the clerks will prove adequate as trustees—certainly they would be 
ill-fitted for such service, because of the pressure of their other 
duties, under a statute like the Wisconsin one where the debtor’s 
wages are not collected directly from the employer, where all of his 
nonexempt wages need not be paid, and where the trustee must ex- 
ercise judgment in helping to work out the plan of payments and in 
looking into and recommending action in the case of defaults or 
of wrongdoing by the debtor. 


(4) In Michigan and Ohio—doubtless as the result of making the 
clerks trustees—there are no provisions, as in Wisconsin, for a cred- 
itors’ meeting, which, though in most cases it might be a mere form- 
ality, in other cases would be helpful in working out an adequate 
plan and an accurate list of claims, or in demonstrating that because 
of the debtor’s past conduct or for other reasons no plan would be 
“equitable” or “feasible”. 


(5) In Michigan and Ohio—doubtless also as the result of mak- 
ing the clerks trustees and forgoing any creditors’ meeting—there 
are no provisions, as in Wisconsin, for considering disputed claims 
at a single hearing; this may, perhaps, be accomplished in Ohio by 
court rule,5° but in Michigan the debtor or any creditor may “at 





“Td. $15364-1. 

“The act is limited to cities of not less than 50,000 nor more than 500,000 
population, and to courts in those cities where the justices or judges are required 
to be attorneys and are paid salaries, and have salaried clerks. Mich. Comp. Laws 
(Mason Supp. 1933) §$15364-13. 

“See Ohio Gen. Code (Page, Code Service no. 2, 1933) §11728-1, {5 
(also found in Ohio Laws 1933, no. 158, §11728-1, 5). If the proceeding is 
before a justice of the peace, the justice appoints a trustee. Proceedings may be 
brought only in the municipal and justice courts. 

” Ohio Gen. Code (Page, Code Service no. 2, 1933) §11728-1, {3 (also 
found in Ohio Laws 1933, no. 158, §11728-1, 3) authorizes the judge or justice 
to “provide by rule or otherwise for notice to creditors, the authentication and 
Proof of claims. . . .” 
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any time during the pendency of such proceedings” dispute a claim, 
which is then set down for separate hearing5'—a procedure which 
might well prove burdensome to the courts, and upsetting to the 
debtor’s plans. 


CoNCLUSION 


The Wisconsin statute is novel, and experience will undoubtedly 
show that it can be improved. The amount of the filing fee, the limi- 
tation of the act to persons earning not over $2,400 a year, the amount 
of the trustee’s commissions, the two-year maximum period for amor- 
tization, the default provisions, the prohibition against a second pro- 
ceeding brought within four years after the conclusion of a prior 
proceeding—these in particular may need amendment. The supreme 
court, by rule, may fill up gaps; and it is to be hoped that the court 
will require reports from the clerks, or from the trustees, which will 
afford a statistical basis for judging the operation of the Act. 

Whatever its defects the statute fills a need which has long been 
calling for legislative recognition. It is an example of the evolu- 
tionary process of what might be called differentiation in legislation, 
whereby, after a general statute is passed applying indiscriminately to 
an entire class of persons in a given jural relationship (e.g.: debtors- 
creditors), the need of developing special techniques and procedures 
for dealing with particular groups within the class (differentiated 
from the others by their social and economic situation) becomes ap- 
parent, and is embodied in further enactments. 


™ Mich. Comp. Laws (Mason Supp. 1933) §$15364-4. 























THE WISCONSIN LABOR RELATIONS ACT IN 1937 
WILLIAM GorHAM RICE, Jr. 


At the session of 1935 the Wisconsin legislature had before it 
bills! which closely resembled the National Labor Relations Act? 
in defining and repressing unfair labor practices. In addition these 
bills contained sections authorizing public equity suits for remedying 
unfair labor practices, and arbitration and conciliation of labor dis- 
putes by the proposed state labor relations board.* One of these bills 
passed the assembly but was rejected by the senate.* At the next reg- 
ular session, two years later, a similar bill was the first to be intro- 





1 Bill 841A introduced by Assemblyman David Sigman. Bill 364S by Senator 
Herman Severson was identical. Both were rejected by the senate on the same 
day and by the same vote. (The bill described in the text and rejected by the 
senate was not the original bill but the revision called substitute amendment 1A 
to bill 841A and substitute amendment 1S to bill 364S.) 

7 Act of July 5, 1935, 49 Stat. 449 c. 372, 29 US.C. §§151-166, often called 
the Wagner Act. Its drafting and passage were actively promoted by Senator 
Robert F. Wagner of New York, who was chairman of the National Labor Board 
when he first introduced the bill in 1934. 

In some Canadian provinces the principle of collective bargaining was given 
new legal significance about the same time. Thus Quebec enacted in 1934 (c. 56) 
the Collective Labor Agreements Extension Act which empowered the gov- 
ernment to extend to “all the employees and employers in the same trade or in- 
dustry” the provisions “respecting rates of wages and hours of labor” of any 
“collective agreement entered into between one or more associations of employees 
and one or more associations of employers”. Ontario and Alberta each enacted an 
Industrial Standards Act (Statutes of Alberta, 1935, c. 47; Statutes of Ontario, 
1935, c. 28) which authorizes the minister of labor to call conferences (upon re- 
quest of employers or employees) and if therein “a schedule of pay and hours 
of labor for any industry is agreed upon in writing by a proper and sufficient 
representation of employees and of employers” in the opinion of the minister, 
the government may make such schedule “binding upon every employee and em- 
ployer in such industry”. None of these Canadian acts contains any checks on 
interference by employers with employee organization, and the definition in Alberta 
and Ontario of an “association of employees” as a group “free from undue in- 
fluence, domination, restraint or interference by employers”, appears to be a joker, 
for the term “association of employees” is not used in the acts. 

Such “extension” provisions are found in recent legislation of other countries ; 
but in the United States the first acts containing provisions for binding non- 
assenting employers have been held unconstitutional (without reference to this). 
NIRA. of June 16, 1933, 48 Stat. 195, c. 90, §7(b). Bituminous Coal Conserva- 
tion Act of Aug. 30, 1935, 49 Stat. 991, c. 824, §5, part III, fg. The principle, 
however, is finding increasing favor with legislatures. See Jaffe, Law Making by 
Private Groups (1937) 51 Harv. L. Rev. 201. In a sense it is applied to employees 
within a bargaining unit by the several Labor Relations Acts. 

These variants are found in Senator Wagner’s unsuccessful bill of 1934, the 
Labor Disputes Act. See Lorwin, Labor Relations Boards (1935) 242-4. 
The votes were 81 to 5 (July 11, 1935) and 15 to 17 (July 28, 1935). 
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duced in the assembly, and its senatorial twin,® after material amend- 
ments, created the Wisconsin Labor Relations Act.® 

The addition to the Wisconsin Statutes of chapter 111, the Wis- 
consin Labor Relations Act, of which the formal legislative history 
has been briefly stated, is of course only a mile post on the road, 
To understand the significance of this Act giving legal support 
to the unfettered practice of collective bargaining and setting up 
governmental machinery for that purpose and for general promotion 
of industrial peace, it is necessary to survey its background as well 
as to examine its operation during the short period that it has been 
in force. 

The bill that passed the assembly in 1935 and the Wisconsin La- 
bor Relations Act of 1937 both opened with the statement that— 


The provisions of this chapter are enacted in furtherance of the 
public policy as to collective bargaining declared in section 103.51. 





* Assemblyman Sigman’s bill 1A and Senator Severson’s 6S were identical; 
likewise their substitute amendments 1A to bill 1A and 1S to bill 6S. The senate 
bill was enacted, after material changes (embodied in Senator Severson’s amend- 
ment 30S to substitute amendment 1S to bill 6S, an amendment which was 
adopted on April 1—the crucial vote—by 20 ayes to 11 noes), and became chap- 
ter 51 of the Laws of 1937, effective April 15, 1937. See note 6, below. 

In 1937 bills of the same general type were introduced in many state legis- 
latures. Statutes have been enacted as follows: 

Utah, Session Laws of 1937, c. 55 (March 22). 

Wisconsin, Laws of 1937, c. 51 (April 15). 

New York, Laws of 1937, c. 443 (May 20; effective July 1). 
Massachusetts, Laws of 1937, c. 436 (May 29). 

Pennsylvania, Laws of 1937, act 294 (June 1). 

The boards created by the Utah, New York, Massachusetts and Pennsylvania 
Acts apparently do not in fact deal with labor practices which substantially “affect 
commerce” as defined by the national Act, and the Massachusetts and Pennsyl- 
vania Acts by express language apply only where the national Act does not reach. 
(On this and other provisions of the Pennsylvania Act, see (1937) 86 U. Pa. L. Rev. 
79.) The assertion by the Wisconsin board of authority over labor practices regard- 
less of their effect on interstate commerce has been sustained by the Dane County 
circuit court in WLRB v. Fred Rueping Leather Co., opinion by Judge R. S. 
Cowie, Nov. 8, 1937. The respondent has appealed to the Wisconsin Supreme 
Court. This constitutional question, not considered in the present article, is the 
subject of comments in 1938 Wis. L. Rev. 160 and (1938) 51 Harv. L. Rev. 722. 

*Wis. Stat. c. 111, Labor Relations, created by Laws of 1937, c. 51, §1. 
This was slightly amended to accomodate the first appointees to the Wisconsin 
Labor Relations Board by Laws of 1937, c. 173 (bill 878A introduced by As- 
semblyman Sigman), effective May 27, 1937. See note 78, below. The text of c. 
111 printed in Feinsinger and Rice, The Wisconsin Labor Relations Act, Bulletin 
of the University of Wisconsin, Serial No. 2254 (June 1937), did not include this 
amendment. The Labor Relations Act, together with the Labor Code of 1931, 
note 7, below, and the board’s Rules of Procedure under the Act are conveniently 
assembled in Labor Laws and Rules of the Board, published by the WLRB (not 
dated; issued August 1937). 

Laws of 1937, c. 51, §2, appropriated $50,000 for expenses of the board in the 
fiscal year 1937-38, and fixed the salary of each board member at $5000. Chap- 
ter 173 appropriated $5000 for immediate use by the board. 
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It is this section 103.51, the declaration of policy of the Wisconsin 
Labor Code,” that introduced into the Wisconsin Statutes in 1931 the 
affirmative support of employees’ “freedom of association, self- 
organization, and designation of representatives” to negotiate with 
employers concerning “terms and conditions of employment”.® 

To be sure collective bargaining was no upstart of 1931. But it 
was only then that it achieved the dignity of going arm in arm with 
the law. There is no reason to go over the history of its growth for 
it has been recently quite thoroughly described and appraised by 
authoritative legal and economic writers.* A brief account of the 
Wisconsin legal background will suffice. 





"Laws of 1931, c. 376; now Wis. Stat. §§103.51-.63. 
8Section 103.51 reads in full: 

Public policy as to collectéve bargaining. In the interpretation and appli- 
cation of sections 103.51 to 103.63 the public policy of this state is declared 
as follows: 


Negotiation of terms and conditions of labor should result from vol- 
untary agreement between employer and employees. Governmental authority 
has permitted and encouraged employers to organize in the corporate and 
other forms of capital control. In dealing with such employers, the indi- 
vidual unorganized worker is helpless to exercise actual liberty of contract 
and to protect his freedom of labor, and thereby to obtain acceptable terms 
and conditions of employment. Therefore it is necessary that the individual 
workman have full freedom of association, self-organization, and the desig- 
nation of representatives of his own choosing, to negotiate the terms and 
conditions of his employment, and that he shall be free from the interference, 
restraint or coercion of employers of labor, or their agents, in the designation 
of such representatives or in self-organization or in other concerted activities 
for the purpose of collective bargaining or other mutual aid or protection. 


The Norris-LaGuardia Act of March 23, 1932, 47 Stat. 70, c. 90, 29 U.S.C. 
$§101-115, and subsequent state acts of like content contain such declarations. 
See Riddlesbarger, State Anti-injunction Legislation (1935) 14 Ore. L. Rev. 501, 
506. The original Pennsylvania act, the only one antedating the Wisconsin Code, 
contained no declaration of policy. But the Pennsylvania Labor Relations Act, note 
5, above, like the other labor relations acts, opens with such a declaration; and so 
does the amended anti-injunction act, Pa. Laws of 1937, act 308. The acts of the 
Norris-LaGuardia type are enumerated in Two Wisconsin Decisions (1936) 5 I.J.A. 
Bull. 59, 68, and State Anti-injunction Law Sustained (1937) 6 I.J.A. Bull. 1, note 
8. The Norris-LaGuardia Act’s declaration of purpose differs from that of the 
Wisconsin Code in that the national act contains the clause “though he [the in- 
dividual unorganized worker] should be free to decline to associate with his 
fellows” before the statement, common to both, that “it is necessary that he 
have full freedom of association”, etc. 

* Frankfurter and Greene, The Labor Injunction (1930) ; Witte, The Govern- 
ment in Labor Disputes (1932); Lorwin, Labor Relations Boards (1935); Perl- 
man and Taft, History of Labor in the U.S. (1935); Garrison, Government and 
Labor, the Latest Phase (1937) 37 Col. L. Rev. 897; Magruder, A Half Century of 
Legal Influence upon the Development of Collective Bargaining (1937) 50 Harv. 
L. Rev. 1071; National Labor Relations Board, Annual Reports (1936 and 1937). 
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HisToricAL SUMMARY 


Special statutory treatment of labor organizations and labor dis. 
putes dates from an act prohibiting blacklisting passed in 1887, 
when the newly formed American Federation of Labor (1886) and 
the Knights of Labor were engaged in a struggle which was as in- 
tense as and more violent than the present contest between the same 
Federation and the Committee for Industrial Organization. 

Thus the present legal status of collective bargaining in Wisconsin 
has behind it half a century of legislative history, a history showing 
in later years leadership but also inertia in that the statute book is 
cluttered with much that has been more adequately covered by later 
legislation.11 If some Wisconsin labor statutes are models, others 
often become lumber.” 





Laws of 1887, c. 349; Wis. Stat. §343.682 (till 1925, §4466b). The second 
subsection was not added till 1895 (c. 240). The section has only once been con- 
sidered by the supreme court. Trade Press Publishing Co. v. Milwaukee Typo- 
graphical Union, 180 Wis. 449, 193 N.W. 507 (1923) (combination of employers 
for united front toward labor unions not forbidden). 

4 Since 1893 (c. 219, §§8 and 9) nothing in the antitrust laws then enacted 
“affects labor unions”. Wis. Stat. §133.04 (till 1923, §1747h). Since 1919 (c. 211) 
nothing in the antitrust laws “forbids the existence and operation of labor... 
organizations”. Wis. Stat. $133.05 (till 1921, §1747ee; thereafter till 1923, 
$1747h-1). Since 1919 also (c. 399) the antitrust laws and the conditions sub- 
ject to which business may be done by corporations “permit collective bargain- 
ing . . . by associations of employees” for the benefit of their members. Wis. Stat. 
$133.08 (till 1921, §1747h-1; thereafter till 1923, §1747h-4). 

Wis. Stat. §133.07 (till 1921, §1747ff; thereafter till 1923, §1747h-3), dating 
in part from 1919 (c. 211) and in part from 1923 (c. 37 and 208) and in part from 
1931 (c. 56), appears to be largely repeated or superseded by the Labor Code, 
Wis. Stat. §§103.51-.63 (till 1935, §§268.18-.30) passed in 1931 (c. 376). The Code 
also duplicates Wis. Stat. §103.46, dating from 1929 (c. 123), making “yellow dog” 
contracts void. 

Only two laws have been repealed. One of these created a board of concil- 
iation (Laws of 1919, c. 530, §§1-7). This was Wis. Stat. §1729t till 1923 (amended 
by Laws of 1921, c. 88); thereafter §104.13, till repealed by laws of 1931, c. 67, 
§112. The powers of this board largely duplicated those of the Industrial Com- 
mission which dated from 1911 (c. 485). Wis. Stat. §101.10(8) (till 1923, $2394 
52(8)). After acting in the particular situation (the Milwaukee Electric Railway 
and Light Co. controversy) which it was actually set up to handle, it ceased to 
operate. 

The other law repealed was that punishing persons for exacting promiss 
from or imposing conditions on employees of nonunionism. Laws of 1899, c. 332 
$1. This was Wis. Stat. §1791n, till repealed by Laws of 1919, c. 679, §81. The 
provision had been held unconstitutional in State ex rel. Zillmer v. Kreutzberg, 
114 Wis. 530, 90 N.W. 1098 (1902). If the Wisconsin court had found no viol 
tion of the state Constitution, the act still would have failed, for similar statutes 
were deemed by a majority of the U.S. Supreme Court to violate the due proces 
clauses of the national Constitution. Adair v. United States, 208 US. 161, 2 
S.Ct. 277 (1907). Coppage v. Kansas, 236 US. 1, 35 S.Ct. 240 (1914). The added 
elements of malice and combination required by $343.681 (till 1925, $4466a) saved 
it from a like fate. Aikens v. Wisconsin, 195 U.S. 194, 24 S.Ct. 3 (1902). Compare 
Judevine v. Benzies-Montanye Co., 222 Wis. 512, 269 N.W. 295 (1936). 
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In 1893 the state enacted its anti-trust law with a labor exemp- 
tion. The only other nineteenth century Wisconsin legislation in 
this field was the statute of 1899 prohibiting “yellow-dog” behavior 
of employers, a statute destroyed as unconstitutional by State ex rel. 
Zillmer v. Kreutzberg,* and repealed in 1919.15 

After the failure of this first attempt to protect unions against 
employer hostility, there was a long period of quiet.’® Till after the 
World War the only statutes of interest in this particular field are 
those prohibiting the use of untrue statements regarding labor con- 
ditions (including strikes) to induce employment!? and a provision 
empowering the newly created Industrial Commission to arbitrate 
and conciliate labor disputes.'® 





The law relating to private detective agencies (Laws of 1919 c. 44) was re- 
pealed and a new law enacted in 1925 (c. 289), without a change of numbering. 
Wis. Stat. $175.07 (till 1923, §1646-12m). This section has been amended in 
minor respects by Laws of 1931, c. 52, and Laws of 1935, c. 405. Though this leg- 
islation was of great value to labor in its hindering of the use of strikebreakers, 
it is outside the scope of this article. Another repeal and substitution is men- 
tioned in note 17, below. 

*Note 11, above. 

* Note 12, above. 

*Note 12, above. 

“Perhaps the nullification of the anti-yellow-dog act so darkened the pros- 
pect that it was felt more expedient to focus on other changes which could be 
carried out with more hope of avoiding judicial veto. During this period employ- 
ment by the state was placed on a merit basis by Laws of 1905, c. 363, which, 
with many modifications, is now Wis. Stat. c. 16, Civil Service. In Laws of 1911, 
c. 485, may be found the original workmen’s compensation act and the creation 
of the Industrial Commission to administer it and to perform many other duties. 
This is the nucleus of the present Wis. Stat. c. 101, Industrial Commission, and 
c. 102, Workmen’s Compensation. The regulation of the work of children and 
of women also developed rapidly from 1899 on and is the nucleus of the first 
half of the present Wis. Stat. c. 103, Employment Regulations. 

Laws ef 1911, c. 364; Wis. Stat. §17290. By Laws of 1915, c. 457, §2, this 
section was replaced by Wis. Stat. §1729p-1, which carries out the purpose of 
preventing deceptive advertising for labor more completely by requiring the 
disclosure of the existence of any strike or lockout. This, after further strengthen- 
ing in 1919 (c. 643) and 1925 (c. 332), is the present §103.43 (so renumbered in 
1923). The act was held constitutional in Biersach & Niedermeyer Co. v. State, 
177 Wis. 388, 188 N.W. 650 (1922). It was construed restrictively in Oeflein v. 
State, 177 Wis. 394, 188 N.W. 633 (1922) and West Allis Foundry Co. v. State, 
186 Wis. 24, 202 N.W. 302 (1925). A passage from the dissenting opinion of 
Justice Crownhart in the last case was the gist of the enlarged definition of “strike 
or lockout” embodied in the amendment of 1925—$103.43(1a). 

Laws of 1911, c. 485; Wis. Stat. §101.10(8) (till 1923, §2394-52 (8)). This 
subsection, never amended, requires the Industrial Commission “to promote the 
voluntary arbitration, mediation, and conciliation of disputes between em- 
ployers and employees, and to avoid the necessity of resorting to lockouts, boy- 
cotts, blacklists, discriminations and legal proceedings in matters of employment”. 
The Industrial Commission’s policy has been to intervene only upon request of a 
Party or of the governor. Its power has been exercized rather rarely, and prac- 
tically is now superseded by the like power of the Labor Relations Board. 
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Even the labor provisions of the Clayton Act!® had no reflection 
in Wisconsin legislation until 1919. Indeed there was all through 
this period a prohibition of “coercion of any kind which shall hinder 
or prevent” anyone from engaging “in any lawful work’”,?° which 
might have been construed to prohibit picketing. However there was 
little litigation concerning labor disputes in Wisconsin during these 
twenty years.2!_ It may well be that the paucity of litigation had 
delayed realization of the injustice of the existing court procedure, 
But the War and its accompanying labor shortage strengthened 
labor organization and made it more militant. And the War Labor 
Board and the Railroad Administration fortified collective bargain- 
ing with government approval.?? 

The Wisconsin legislative session of 1919 considered and enacted 
several laws that are recognizable ancestors of the Labor Code of 
1931 and the Labor Relations Act of 1937. Besides amending the 
false labor advertizing section?* and creating a Board of Concilia- 
tion,?4 and curbing private detective agencies,?> it enacted a statute 
embodying the chief labor provisions of the Clayton Act?® and 4 
duplicative act of one paragraph,?7 noteworthy only because in it the 
term “collective bargaining” makes its first appearance in the Stat- 
utes. 





* Act of October 15, 1914, 38 Stat. 730, c. 323, 15 U.S.C. §§12-27, 18 US.C. 
$412, 28 U.S.C. §§$381-383 and §§386-390, 29 U-S.C. §§52-53. 

* Laws of 1887, c. 427 $1. By Laws of 1923, c. 55, a second sentence was 
added with the intention of protecting strikers, which (by implication) makes the 
stay-in strike illegal in Wisconsin: “Nothing herein contained shall be construed 
to prohibit any person or persons off of the premises of such lawful work or em- 
ployment from recommending, advising or persuading others by peaceful means to 
refrain from working at a place where a strike, or lockout is in progress.” Wis. 
Stat. §343.683 (till 1925, §4466c). 

™ All the few state court cases have been mentioned already. They are ex- 
amined (together with those of the 1919-1931 period) in a comment in 7 Wis. L. 
Rev. 187 (1932). United States court cases were even scarcer. Arthur v. Oakes, 
60 Fed. 803, 63 Fed. 310 (1894), was of course earlier. Iron Molders’ Union v. 
Allis-Chalmers Co., 166 Fed. 45 (1908), is the only decision known to me. Both 
these federal cases concern Wis. Stat. §343.681 (till 1925, §4466a). 

™ Garrison, Labor Relations in the Railroad Industry (1937) 27 Proceedings 
of the Academy of Political Science 163; Garrison, The National Railroad Adjusb- 
ment Board: A Unique Administrative Agency (1937) 46 Yale L.J. 567, 570. 

*Note 17, above. 

“Note 12, above. 

** Note 12, above, last paragraph. 

*Laws of 1919, c. 211, creating Wis. Stat. §1747ee (renumbered in 1921, 
§1747h-1, and in 1923, §133.05) and §1747ff (renumbered in 1921, §1747h-3, and 
in 1923, §133.07; amended materially in 1923 (c. 37 and 208) and 1931 (c. 56)). 
The unconstitutionality of the latter section (as an invasion of the judicial de- 
partment) was suggested in A. J. Monday Co. v. Automobile Workers, 171 Wis. 
532, 540. 177 N.W. 867, 871 (1920), but seems very unlikely. 

*Laws of 1919, c. 399, creating Wis. Stat. §1747h-1 (renumbered in 1921, 
§$1747h-4, and in 1923, §133.08). 
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The state “Clayton Act” was in two sections just like correspond- 
ing sections of the national act, with the substitution of “the state” 
for “the United States”. Section 133.05 is Clayton Act, section 6.28 
As for section 133.07, the second subsection, as originally enacted, 
was Clayton Act, section 20,?® paragraph 1, while the third subsec- 
tion is Clayton Act, section 20, paragraph 2. Subsection 1 of section 
133.07 is a declaration of the right of working people to organize, 
the precursor of section 103.51. A second sentence was added to sub- 
section 2 in 19238° requiring reasonable notice of not less than 48 
hours before issuance of a restraining order or injunction. The same 
session added a new subsection*! which requires, in litigation covered 
by the original statute, jury trial for questions of fact.8? By an 
amendment of 1931 to this subsection,** jury trial is requisite also 
in all contempt proceedings, whether civil or criminal (unless the 
alleged contempt was “committed in the immediate presence of the 
court”), and unanimity is necessary for verdict. 

In 1929 came a new attack on yellow-dog contracts,®5 this time by 
way of declaring them void. The new hope that such legislation 
would surmount constitutional obstacles was in part due to the favor- 
able attitude of lower federal courts®® toward the provision of the 
Railway Labor Act’? which protected the choice of bargaining rep- 





“35 USC. $17. 

"29 U.S.C. §52. 

*”Laws of 1923, c. 208. This act also amended the first sentence of subsec- 
tion 2. It had related to “a dispute concerning terms or conditions of employment”. 
The language was now shortened and the meaning widened by substituting “any 
dispute whatsoever concerning employment”. The change was due to A. J. Mon- 
day Co. v. Automobile Workers, 171 Wis. 532, 177 N.W. 867 (1920), where the 
former language was held inapplicable to a strike for a “closed” (all union) shop. 

"Laws of 1923, c. 37, creating §133.07(4). 

"The constitutionality of this is doubtful in view of Callanan v. Judd, 23 
Wis. 343 (1868). Cf. Bentley v. Davidson, 74 Wis. 420, 43 N.W. 139 (1898). 
This provision is not repeated in the Labor Code, note 41, below, but there is 
nothing indicating its repeal. 

* Laws of 1931, c. 56. 

“The constitutionality of this amendment also is doubtful, but is somewhat 
supported by Michaelson v. US., 266 U.S. 42, 45°S.Ct. 18 (1924), sustaining the 
less sweeping provisions of §22 of the Clayton Act, 28 U.S.C. §387. John F. 
Jelke Co. v. Beck, 208 Wis. 650, 660, 242 N.W. 576, 580 (1932). See also Frank- 
furter and Greene, The Labor Injunction (1930) 189-193; and notes, (1934) 9 
Wis. L. Rev. 278, and (1936) 11 Wis. L. Rev. 296. 

“Laws of 1929, c. 123; Wis. Stat. $103.46. 

* Texas and New Orleans R.R. v. Brotherhood of Ry. Clerks, 25 F.(2d) 873 
(SD. Tex. 1928); 33 F.(2d) 13 (C.C.A. Sth, 1929). 

Act of May 20, 1926, 44 Stat. 577, c. 347. This act was strengthened by the 
amendatory Act of June 21, 1934, 48 Stat. 1185, c. 691 (together 45 U.S.C. §151- 
163); and its requirement that employers deal with the representatives of their 
employees collectively was fully sustained in Virginian Ry. v. System Federation 
No. 40, 300 US. 515, 57 S.Ct. 592 (1937). 
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resentatives from “interference, influence, or coercion exercized by 
either party over the self-organization or designation of representa- 
tives of the other”. When the next year the Supreme Court rendered 
a unanimous affirmatory decision,®* and called the Adaw and Coppage 
cases®® “inapplicable” because the new statute is not aimed at “the 
right of the carrier to select its employees or to discharge them” 
but “at the interference with the right of employees to have repre- 
sentatives of their own choosing”, it was felt that the Supreme Court 
had discovered a distinction—perhaps without a difference—which 
would support far-reaching legislation. With this tip from the watch- 
dog of the Constitution, both the Wisconsin legislature and the 
United States Congress began actively to favor by their enactments 
the organization of employees and collective bargaining.*° 


THE “Lasor Cope” 


Thus in 1931 Wisconsin passed the three-based statute already 
mentioned, known as, though not officially styled, the Labor Code.*! 
The three bases on which it is built are: (1) outlawry of anti- 
union promises or conditions in agreements of hire; (2) inlawry of 
normal strike tactics (but not the “secondary boycott’’4? or “fraud, 
violence, breach of the peace or threat thereof”**) ; (3) restriction, 
both substantive and adjective, of the issuance of injunctions in 
cases growing out of labor disputes (carefully defined) and adjec- 
tive restriction of contempt proceedings.** Congress followed the 
same pattern in 1932 ;*5 and so have many states.*® 

There was nothing in this statute that clearly forbade discrim- 
ination by employers against employees engaging in concerted or 
union action, though the enumeration of lawful strike activities starts 





* Texas and New Orleans R.R. v. Brotherhood of Ry. Clerks, 281 U.S. 548, 50 
S.Ct. 427 (1930). 

* Note 12, above. 

“The contractual character and legal enforceability of collective agreements 
was already settled in Wisconsin by David Adler and Sons Co. v. Maglio, 200 Wis. 
153, 228 N.W. 123 (1929). 

“Laws of 1931 c. 376, Wis. Stat. §§268.18-.30, renumbered in 1935, 
$§103.51-.63. 

“Wis. Stat. $103.53(1) (f). 

“Wis. Stat. §103.53(1) (e). 

“ The sections relating to contempt, though their language is general, refer only 
to proceedings in cases growing out of labor disputes. John J. Jelke Co. v. Beck, 
208 Wis. 650, 659, 242 N.W. 576, 580 (1932). They may be held unconstitutional; 
see notes 26 and 34, above. 

“See note 8, above. 

“The Wisconsin statute is, apparently, the only one that declares the enum- 
erated strike tactics lawful. The national act is a regulation of the remedies that 
may be given by United States courts. Similarly the other state acts define reme- 
dies rather than rights. 
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“whether performed singly or in concert”, proceeds to include “agree- 
ing with other persons to do” what the act allows, and concludes by 
forbidding injunctions which prohibit “doing, whether singly or in 
concert, any of the foregoing acts’.47 But the supreme court found 
in the declaration of policy of its opening section, 103.51,4® so positive 
a favoring of collective action that it affirmed an injunction (granted 
below to prevent continued violation of the President’s Reemployment 
Agreement under the National Industry Recovery Act, which ground 
was not relied on by the supreme court) forbidding the Simplex 
Shoe Manufacturing Company from interfering with its employees’ 
freedom to organize and choose representatives for “collective bar- 
gaining and other mutual aid or protection” and from requiring any 
one “as a condition of continuing in the employ of the defendant, to 
join any company union” or to refrain from joining “a labor organiz- 
ation of his own choosing’”’.*® Thus the court erected on the triple 
base of the Labor Code, together with Wisconsin Statutes, section 
133.07(1), if not a duty of employers to bargain with employees col- 
lectively, at least a duty not to use job control to hinder the steps 
necessary for such collective action by employees. Without specific 
consideration of whether the declaration of section 103.51 “bestows 
upon laborers any new or additional rights not already given them 
by the majority, if not substantially all, of the courts of this country”, 
the court found it “to confer, or at least clearly to confirm, rights en- 
joyed by workmen”.5° Thus easily did the court, without finding 
any constitutional difficulties (none such were raised by the briefs), 
arrive at a restriction of a “right” of employers which thirty years 
before it had held in the Zillmer case®1 could not be so restricted. 
This decision came (in June 1934) after the National Recovery 
Administration was in full operation and the National Labor Board 
(succeeded in July 1934 by the first National Labor Relations Board) 
had been set up to insure compliance with section 7(a) of the 
N.LR.A.52 and after Wisconsin had passed a state industrial recovery 





“Wis. Stat. §103.53. 
“Quoted in note 8, above. 
’ “Trustees of Wisconsin State Federation of Labor v. Simplex Shoe Manufac- 
a Co., 215 Wis. 623, 256 N.W. 56 (1934). (The injunction is set forth in the 
riefs. ) 

” Ibid. at 635-6, 256 N.W. at 60-1. 

“Note 12, above. There the proceeding was criminal; here civil. But this 
could hardly be ground for constitutional difference. The Zillmer case was 
referred to favorably as protecting a “constitutional privilege” even in 1920: A. 3 
Monday Co. v. Automobile Workers, 171 Wis. 532, 541, 177 N.W. 867, 871. 

Act of June 16, 1933, 48 Stat. 195, c. 90. Section 7(a) reads: 
F Every code of fair competition, agreement, and license approved, pre- 
scribed, or issued under this title shall contain the following conditions: (1) 
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act of similar content,5* under which codes of fair competition were 
being formulated for intrastate types of business. But as these de- 
velopments played no acknowledged role in producing the court’s 
construction and application of the Labor Code in the Simplex case, 
the invalidation of the whole national code structure by the Schechter 
case®* and the vicissitudes of the state code structure®> had no effect 
on the law of Wisconsin, as there declared. 


ENACTMENT OF NATIONAL AND STATE LABOR RELATIONS Acts 


From the wreckage of title I of the N.I.R.A., Congress saved sec- 
tion 7(a). In 1934 it had strengthened the collective bargaining 
mandate of the Railway Labor Act5® and had debated the creation of 
a permanent National Labor Relations Board.5? The bill setting 
up such a board was enacted5® at the next session of Congress a few 
weeks after the Schechter decision, thus reviving and generalizing to 
all industry (in so far as Congress could) the rule of section 7(a). 





That employees shall have the right to organize and bargain collectively 
through representatives of their own choosing, and shall be free from the in- 
terference, restraint, or coercion of employers of labor, or their agents, in 
the designation of such representatives or in self-organization or in other 
concerted activities for the purpose of collective bargaining or other mutual 
aid or protection; (2) that no employee and no one seeking employment shall 
be required as a condition of employment to join any company union or to 
refrain from joining, organizing, or assisting a labor organization of his own 
choosing; and (3) that employers shall comply with the maximum hours 
of labor, minimum rates of pay, and other conditions of employment, approved 
or prescribed by the President. 

* Laws of 1933, c. 476, creating Wis. Stat. c. 110, Emergency Promotion of 
Industrial Recovery. Corresponding with NIRA §7(a) is Wis. Stat. §110.04(2). 
The state recovery act, held unconstitutional as an unlawful delegation of legislative 
power in Gibson Auto Co. v. Finnegan, 217 Wis. 401, 259 N.W. 420 (1935), was 
amended (Laws of 1935 c. 182) and remained in force (sustained as constitutional, 
when narrowly construed, in Petition of State (Tavern Code Authority), 220 Wis. 
25, 264 N.W. 633 (1936); see (1936) 11 Wis. L. Rev. 430) until its expiration 
July 25, 1937. In October 1937 it was reenacted with slight amendment. Laws 
of Special Session of 1937, c. 3. The provisions of §110.04(2) as embodied in 
codes, enforcement of which lies in the courts, have not been invoked in any re- 
ported case; and since the expiration of the 1935 act, no codes have been in force. 
( “Schechter Poultry Corporation v. United States, 295 U.S. 495, 55 S.Ct. 837 

1935). 

* Note 53, above. 

* Note 37, above. 

* A joint resolution of June 19, 1934, 48 Stat. 1183, c. 677, was the temporary 
outcome of these debates. This authorized any board which the President might 
create to enforce NIRA §7(a), to require production of evidence and attendance 
of witnesses to assist it in conducting elections to determine representation of 
employees for collective bargaining. To operate under this resolution the President 
set up the first National Labor Relations Board, Lloyd K. Garrison of Wisconsin, 
first chairman (July-October 1934), and several other boards of more limited 
authority. 
™ National Labor Relations Act, note 2, above. 
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The National Labor Relations Act created a federal organ with 
exclusive power to deal with what were called unfair labor prac- 
tices—an expanded section 7(a).5® It made no express change in the 
law administered between private parties by courts,®° national or 
state, but only set up administrative machinery to compel employers 
not to engage in unfair labor practices “tending to lead to a labor 
dispute burdening or obstructing commerce or the free flow of 
commerce” in so far as commerce is subject to regulation by Con- 
gress. This law has now been in operation for two and a half years, 
but its effective life dates only from April 12, 1937,°1 when the 
Supreme Court sustained its constitutionality, unanimously®? within 
a narrow range of operation, and by a majority of five to four®’ 
to the large extent (to include manufacture) claimed by the gov- 
ernment. 

In Wisconsin the statutes relating to labor relations were not 
changed by the 1935 and 1936 (special) sessions of the legislature, 
though, as been stated, an echo of the National Labor Relations Act 
passed one house in 1935.%4 

Before the 1937 session met the Wisconsin supreme court had oc- 
casion to apply the Labor Code in two cases involving picketing to 
unionize plants where no employees were on strike.®5 Both the in- 





"“The board is empowered, as hereinafter provided, to prevent any person 
from engaging in any unfair labor practice, listed in section 8, affecting commerce. 
This power shall be exclusive”. NLRA §10. The Federal Trade Commission Act 
similarly entrusts redress of unfair methods of competition to the Federal Trade 
Commission and gives no rights to private parties, though there the administrative 
power is not described as exclusive. Act of Sept. 26, 1914, 38 Stat. 717, c. 311, 15 
US.C. §§41-51. Cf. Paine Lumber Co. v. Neal, 244 US. 459, 37 S.Ct. 718 (1916). 

” Rather, the new law revived section 7(a) of the NIRA as developed in the 
decisions of the National Labor Board and the first National Labor Relations 
Board, particularly (1) that the right of employees to bargain collectively im- 
plies a duty of the employer to bargain with them, (2) that the persons or 
union chosen by the majority of the employees in a unit appropriate for bargain- 
ing bargain on behalf of all in the unit, and (3) that when such representatives 
have been designated, the employer must bargain with them alone. See especially 
Matter of Houde Engineering Corporation, 1 Decisions of (first) NLRB 35 (1934), 
and the criticism of it by Minier Sargent, Collective Bargaining under Section 7(a) 
(1934) 29 Ill. L. Rev. 275. 

“Broadcast of J. Warren Madden, chairman NLRB, Sept. 6, 1937, NLRB 
release R-326. 

«, Washington Coach Co. v. NLRB, 301 US. 142, 57 S.Ct. 648 (1937). 

NLRB v. Jones & Laughlin Steel Corp., 301 US. 1, 57 S.Ct. 615 (1937), and 
other cases decided at the same time. 
“Note 2, above. 
__“ American Furniture Co. v. International Brotherhood, 222 Wis. 338, 268 
N.W. 250 (1936), and Senn v. Tile Layers Union, 222 Wis. 383, 268 N.W. 270 
(1936), aff'd, 301 US. 468, 57 S.Ct. 857 (1937); Comments, 1938 Wis. L. Rev. 
hry gl 46 Yale L. J. 1064; State Anti-injunction Law Sustained (1937) 

JA. Bull. 1. 
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terpretation and the constitutionality of the Code were involved. 
An interpretation which made the picketing lawful, following Ex- 
change Bakery Inc. v. Rifkin,®® was established as correct and con- 
stitutional. In both cases the purpose of the strike was to get the 
employer to sign a standard closed shop agreement. In one®? he 
had no employees who objected to complying with the contract pre- 
sented to him. In the other,®® American Furniture Co. v. International 
Brotherhood, the corporation had employees who wished to remain 
nonunion. Here the chief difficulty of the court was to harmonize 
its holding with the “majority rule” principle of collective bargain- 
ing implicit in the Labor Code.*® The court concluded that, what- 
ever might be the right solution of this apparent conflict if the work- 
ers had organized, there was no conflict when the picketing was to 
induce the employer to hire union members in place of employees who 
wished not to organize.7° 





245 N.Y. 260, 263, 157 N.E. 130, 132 (1927). In so doing the court refused 
to follow Lauf v. E. G. Shinner & Co., 82 F(2d) 68 (1936)—repeated 90 F(2d) 
250 (1937)—in which the seventh circuit court of appeals construed both the 
Wisconsin Code and the Norris-LaGuardia Act as not applying to disputes between 
an employer and a union which did not represent his employees. The Lauf case 
arose before the enactment of the NLRA, which, however, is said not to alter the 
law in such circumstances, Donnelly Garment Co. v. L.L.G.W. Union, 20 F. Supp. 
767, 773 (W. Mo., 1937). 

“The Senn case. 

® Which was not carried to the United States Supreme Court. 

“The three dissenting judges thought that the Labor Code did not go so 
far as to permit pressure to be exerted on an employer to compel his employees to 
join a union; that it did not cover this dispute which was really between em- 
ployees and associations of employees, the employer being neutral; and that the 
“full freedom of association” protected by the Labor Code was a freedom either 
to organize or not to organize. 

The court fails to consider the fact that a closed shop agreement, which the 
union was seeking, would have been an unfair labor practice under the NLRA, 
which permits closed shop agreements only when the “labor organization is the 
representative of the employees” covered by the agreement. NLRA §8(3). (Since 
there was no strike, NLRA §13 does not apply: “Nothing in this Act shall be 
construed so as to interfere with or impede or diminish in any way the right to 
strike”. The Wisconsin Act, however, in its corresponding section, forbids also any 
construction that deprives “any party to a labor dispute . . . of the rights, benefits, 
and protection” of the Labor Code, which includes the right of picketing. Wis. 
Stat. §111.17. This fuily sustains the court’s opinion, unless the NLRA overbears 
it.) But, it is submitted. the NLRA difficulty is illusory because the enforcement 
of the NLRA falls exclusively to the NLRB. See note 59, above, and note 
179, below. 

One statement of Justice Fowler, dissenting, should be noted: “Any statute 
that prohibited employers to influence its [sic] employees to join a company 
lie. unaffiliated?] union but expressly authorized them to exert influence to 
coerce them into joining a federated [i.e. affiliated?] union under threat of dis- 
charge if they refused to do so would have small chance of passage by any legis- 
lature”; and compared with Wis. Stat. §111.08(3), enacted seven months later: 
“Tt shall be an unfair labor practice for an employer by discrimination in regard 
to hire or terms of tenure or other conditions of employment to discourage mem- 
bership in any labor organization or to encourage membership in any company 
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The Wisconsin Federation of Labor had been the force behind 
the bill of 1935, and it was again the chief proponent of the revised 
bill of 1937. But state leaders of the CIO, which had in the mean- 
while started to organize in Wisconsin, also gave the bill support. So 
did the unaffiliated Nunn-Bush Employees Shop Union and perhaps 
other independent worker groups. It was endorsed by Lloyd K. Gar- 
rison, who had aided the legislative committee of the Federation in 
rewriting the bill, and by others in the field of labor administration. 
The opposition was from representative employers—H. W. Story of 
the Allis-Chalmers Mfg. Co., Horace F. Mellum of the Nash Co., and 
others—and took the form of proposing radical amendments, such 
as declaring unfair certain tactics used by employees or unions (sit- 
down strikes and pressure on other employees to join unions). The 
assembly defeated these amendments and passed the bill in the form 
favored by the Federation by a vote of 64 to 30. 

Also in the senate, which was, as in 1935, more conservative, the 
opposition expressed itself in drastic amendments. At the public 
hearing before the senate one of the principal supporters of the bill 
was Edwin E. Witte.71 The protagonists and antagonists were 
representatives of much the same interests as before the assembly, but 
the opposition among the legislators themselves was a larger factor 
than it had been in the lower house. 

To overcome this opposition the governor called into conference 
various counsellors and eventually succeeded in formulating an 
amendment which it appeared would satisfy a majority in the senate. 
The radical amendments were defeated. The amendment embody- 
ing the decisions of the governor’s conference was adopted by a vote 
of 20 to 11.72 The principal changes made at this stage were the 
addition of the devices of listing genuine unions (with an elaborate 
definition of company unions) and of creating representative stand- 
ing committees of employers and labor leaders with power to handle 
amicably plaints that might be made about conduct of employers 
and unions respectively. The senate and the assembly in quick suc- 
cession passed the bill so modified, and it received the governor’s 





union”. Such a statute as he described would also, said the justice, have “small 
chance of standing up before the law”. This forecast may not be applicable to 
§111.08(3), however, because the terms “labor organization” and “company union” 
have in the Act defined meanings perhaps variant from what was in the mind 
of the justice when he spoke of “federated unions” and “company unions”. 

_" Whose fine service to the state in executive and academic posts and to the 
United States as director of the President’s Committee on Economic Security 
(1935) made him speak with authority in a field in which he has long ialized. 
"Note 5, above. 
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signature on April 14 and took effect April 15, three days after the 
Supreme Court had upheld the constitutionality of the N.L.R.A.73 
™ Notes 62 and 63, above. 


THe Lasor RELATIONS BoAarpD 


The Wisconsin Labor Relations Act became law in a period of 
great labor unrest which it was hoped the newly created board would 
be able to calm. The governor promptly responded to the need by 
nominating as its members Voyta Wrabetz, chairman, Francis J. 
Haas, and Edwin E. Witte. 

All these gentlemen had outstanding qualifications for their 
posts. Mr. Wrabetz, as an examiner and then a member of the Wis- 
consin Industrial Commission and chairman of the commission since 
1933, was intimately acquainted with both employers and labor lead- 
ers throughout the state and had participated in the occasional ex- 
ercize of its statutory authority to conciliate.74 Father Haas, at the 
time rector of St. Francis Seminary in Milwaukee, and since hon- 
ored with the ecclesiastical dignity of monsignor and the academic 
distinction of dean of the School of Social Work of the Catholic Uni- 
versity of America, had close acquaintance with labor relations, both 
as a writer and as a doer. A member of the former NRA Labor 
Advisory Board and the National Labor Board and presently a mem- 
ber of the WPA Labor Policies Board, he had also personally medi- 
ated in many strikes in Wisconsin and elsewhere. Professor Witte 
brought to the board knowledge of labor history, inside acquaintance 
with Wisconsin legislation and legislators,*® and varied experience as 
an administrator. 

No wonder that so distinguished a membership was immediately 
and unanimously confirmed by the senate,7° though every appoint- 
ment disregarded the statutory requirement that a member of the 
board “shall not engage in any other business, vocation or employ- 
ment” ;77 and that, to remove this difficulty, the Act was immediately 





“Note 18, above. 

™ He was chief of the legislative reference library from 1922 till 1933, when 
he became professor of economics at the University of Wisconsin. The custom be- 
came settled during his incumbency that all legislative bills before introduction 
should pass the scrutiny of the bill-drafting service over which Mr. Witte pre- 
sided. Most bills, indeed, are wholly framed here—in accordance with instruc- 
tions from the legislator sponsoring them. 

™ The board held its first meeting on April 29. 

™ Father Haas is paid a per diem for the days devoted to board work. The 
other two members, being on a full time salary from the state, receive no added 
compensation. Wis. Stat. $20.58, as amended by Laws of 1937, c. 173. Despite a 
vacancy on the Industrial Commission, Mr. Wrabetz has given a large share of 
his time to the Labor Relations Board. When Professor Witte went to teach 
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amended by adding the words “after any of the present members 
terminate their term”’.7® 

As executive secretary the board appointed at once John K. Kyle 
of Whitewater, a young attorney with wide experience in Madison 
and Washington.7® For field reports the board has relied in large 
measure on employment office personnel of the Industrial Commis- 
sion and has employed a small and largely temporary personnel op- 
erating out of a head office in Madison and a branch (“regional’’) 
office in Milwaukee. Except for the stenographic force, most of 
these employees, being either temporary or within the exemption of 
the Act,8° have not been chosen by competitive examination. 

The duties of this staff are of three principal types: (a) media- 
tion, arbitration and chairmanship of hearings, where the board rep- 
resentative is in a more or less neutral position between contending 
parties; (b) prosecution (of unfair labor practices) where it is 
always an attorney that represents the board ;8! (c) supervision of 
performance of orders made by the board, particularly directions of 
election. These jobs have not as yet been completely specialized ; 
thus the board has sometimes named as prosecutor in one case a man 
who has served as an arbitrator or a hearing chairman in another. 
Board members themselves, however, serve only in positions of the 
first type. This would probably be good policy in any event and is 
particularly indicated in view of the special aptitudes of the present 
board members. 

In order to facilitate the work of the board by obtaining the un- 
derstanding and cooperation of the economic groups most concerned, 
the governor called in Madison early in May several conferences of 
leaders in industrial life. Conferences between employers, the board, 
and the governor substantially allayed the hostility to the Labor Re- 
lations Act of many leaders in this group. The governor’s confer- 





at the University of Washington during the summer term and when Father Haas 
moved to Washington in the autumn, each offered his resignation, but the gov- 
enor declined to accept it. 

"Laws of 1937, c. 173, amending Wis. Stat. $111.04. 

” This included serving as secretary of Senator LaFollette (1928-30) and of 
Senator Duffy (1933-34), and as counsel of the Wisconsin Legislature’s special com- 
mittee on departmental reorganization (1937). 

” Wis. Stat. §111.04. The board has appointed no chief counsel. For three 
summer months Nathan P. Feinsinger and I were special counsel and handled 
the legal work of the Madison office. After the opening of the University year, 
Professor Feinsinger continued on a part time basis and is in effect the board’s 
chief counsel. 

“ The board has left the prosecution of a few complaints entirely to the 
agerieved union when it has an attorney. The hearing chairman then takes a more 
active part in examining witnesses. In important cases attorneys for both the 
board and the union usually take part. 
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ences for leaders of the Federation of Labor and the Committee for 
Industrial Organization, though helpful to the board, did not accom- 
plish the main purposes of bringing about a truce in labor’s ciyif 
war nor create a situation which in the board’s opinion would war- 
rant appointment of the “Wisconsin labor committee” as required by 
section 111.15(1). Since this impediment continued throughout 1937, 
all powers under section 111.15 remained completely dormant. This 
large gap has been to some extent filled by a very active and often 
personal exercise by board members of mediatory intervention in 
labor disputes. 

The governor has continued to maintain close contact with these 
leaders in order to have the benefit of their criticisms of the opera- 
tion of the Act. His interest in its success was attested, soon after 
the board was in full operation, by a radio speech®? in which he em- 
phasized its function of acting “as a fair and impartial mediator® 
in industrial disputes”—but also spoke briefly of the state’s “role 
of umpire”, to “intervene against whoever hits below the belt”. 

Apart from the selection of personnel, the principal occupations 
of the board during 1937 have been (a) mediation; (b) listing of 
labor organizations; (c) controversies concerning representation; 
(d) adjudication of complaints, based on charges filed by unions and 
employees, of unfair labor practices as defined by the Act.%4 





"This speech of June 1 is reprinted in University Bulletin 2254, note 6, 
above. 
"The board is expressly empowered to appoint conciliators, §111.16. But 
there is clearly an underlying intention that the board itself should mediate 
(though it has no compulsory powers in this respect, such as it has in making 
investigations and holding hearings relative to listing, unfair labor practices, em- 
ployee representation and arbitration—§111.13). Compare note 188, below. 

There is no line demarking the attempt to settle a charge of unfair labor 
practices from the mediation of a dispute concernizg such practices. While not 
limited to disputes in which such charges are made, mediation, as exercized by 
a board administering repression and redress of unfair labor practices, must, 
whenever such charges are justly made, include repression and redress of them 
in any proposal for complete settlement of the controversy. ‘ 

“The following powers of the board are not treated herein because they did 
not come into play during 1937: §111.11(1) (Suit by the state, at request of the 
board, to prevent and restrain unfair labor practices—an alternative to a hearing 
before the board) ; $111.12 (Arbitration by the board; the board has frequently 
upon request appointed an arbitrator to complete a tribunal set up by agreement 
of the parties, but it has not arbitrated in person or by proxy under this se- 
tion); §111.15 (Appointment of labor committee and employer committee and 
joint committees from their membership, and reference by the board to the 
principal committees of certain matters including (a) charges that practices are 
not consistent with the best practices prevailing where there are satisfactory rela- 
tions between employers and labor organizations and (b) findings of breaches of 
collective agreements; and to the joint committees of “any matters having 
do with the relations of employers and employees or the operation of this 


chapter”). 
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MEDIATION 


Mediation cannot be straitened into rules and is difficult to 
appraise by any standard familiar to lawyers. The board here has 
been operating with the current, for not only in Wisconsin but every- 
where in the country labor troubles have been steadily diminishing 
since June. Certainly in Wisconsin today, despite bitter rivalry be- 
tween the two great labor groups, stoppages of work due to labor dis- 
putes have markedly decreased, with collective agreements ruling the 
employment conditions of tens of thousands of workers who be- 
fore 1937 had never had an opportunity, or perhaps a desire, for col- 
lective bargaining. In large measure, the board’s mediation has con- 
sisted in education in collective bargaining. The board members 
and representatives, with confidence in the reasonableness and effi- 
ciency of this means of settlement of terms of work, have been able 
to impart some of their confidence in its feasibility and some of 
their wisdom gained from knowledge of its satisfactory operation, 
to employers and to unions lacking that faith, or the moderation born 
of experience, or both. In mediation, where the board members’ 
history gave promise of exceptional skill, the board has been signally 
successful. 


RULES OF PROCEDURE 


The better for proceeding without rules in its mediatory activ- 
ities, the board recognized the need of procedural standards more 
detailed than those provided by the Act when it came to exercise its 
other powers. Though it plunged into the settlement of representa- 
tion controversies from its earliest days and began to conduct elec- 
tions at once, a little experience combined with a knowledge of the 
procedure of the National Labor Relations Board led to the adoption 
of regulations for its various quasi-judicial functions as early as 
May 22.85 

These first Rules and Regulations dealt with three procedures— 
for preventing and redressing unfair labor practices; for determin- 
ing representation ; and for listing labor organizations. The national 
board’s rules served as a starting point, though of course listing is 
peculiar to the state board. Not only did rules relating to listing have 
to be devised, but the national rules were simplified to conform with 
the state board’s smaller structure. The formal “intermediate report” 
usually made to the national board by the examiner presiding at a 





“These became effective ten days after publication. §111.06(1). 
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hearing was dispensed with. For one or more board members would 
frequently hear a case and, whvever the hearing chairman, he always 
could be consulted by the board if it desired more than was given 
by the transcript of the stenographer’s report of the hearing. Other 
departures from the national model in these short-lived rules of May 
22 need not be mentioned, except for the provision that “after a 
charge has been filed or on its own motion” the board may issue a 
complaint alleging unfair labor practices and fix a date for a hearing, 
When this self-initiation of proceedings was challenged by the em- 
ployer at the very first formal hearing held by the board, the latter 
conceded that the Act did not authorize the rule.®® 

The rules now in force became effective August 10. These Rules 
of Procedure of July 3087 depart more widely from the national 
model both in arrangement and in substance. The long experience of 
the Industrial Commission in dealing with accident compensation 
assisted the board in their framing. 

Under the present rules any requirement they make may be 
waived by the board unless a party shows he would be prejudiced by a 
waiver. After the general provisions of article I, each of the suc- 
ceeding articles deals with a particular type of proceeding. Article 
II concerns unfair labor practice hearings ; article III, certification of 
representatives; article IV, listing and unlisting of labor organiz- 
ations ; article V, adjudication of breaches of collective agreements; 
article VI, arbitration. These rules have worked well. 


REPRESENTATION OF EMPLOYEES 


Though representation questions occupied the board from the 
beginning, formal decisions are few.** In Matter of Pfister Hotel,™ 





Matter of Fred Rueping Leather Co. (hearing of June 7). Charges were 
at once filed by the Textile Workers Organizing Committee, and a new complaint 
was issued. On the basis of the second hearing (June 16-18) the board issued 
an order to cease engaging in unfair practices, to reinstate Richard Assaf, an em- 
ployee found to have been discharged for union activity, etc. This order is now 
before the courts. See note 5, above. 

"Included in Labor Laws and Rules of the Board, note 6, above, which is 
sent to every party notified of a hearing, as required by §111.06(1). 

In Massachusetts, New York, and Pennsylvania, on the other hand, the state 
board’s decisions (that have been distributed) have been predominantly on pe- 
titions for determination of representation. (The Utah board publishes no de- 
cisions.) Also the majority of NLRB decisions in the latter half of 1937, even 
after counting out those that merely directed the holding, or recorded the re- 
sults, of “consent” elections (for which the WLRB issues no decision), dealt 
with representation controversies rather than charges of unfair labor practices. 

During 1937 the WLRB made 47 investigations to determine employee repre- 
sentation. (Also members of its staff conducted 10 elections for the NLRB.) These 
47 “determinations” (elections or comparisons of union lists with employers’ 
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the board, in adjudging a complaint of unfair labor practices, said 
that the unit of representation for hotel workers was each hotel or 
some subdivision thereof rather than all the hotels in the Hotel Asso- 
ciation of Milwaukee. But this was almost conceded by the parties 
since the Hotel Association had given up attempting to bargain on 
behalf of its members, most of which had proceeded to make separ- 
ate agreements with their employees.°° Like the Pfister matter, Mat- 
ter of Freeman Shoe Corporation®' dealt primarily with a complaint 
of unfair labor practices. The petition for determination of repre- 
sentation by an election was disposed of very briefly: 


Nor would an election serve any useful purpose, since even apart 
from the all union agreement with Local 312 (AFL), there is no 
basis for the belief, nor is it seriously contended, that Local 132 
(CIO) represents a majority of the employees of respondent. 
See the decision of the National Labor Relations Board In the 
Matter of Todd Seattle Dry Docks Inc., 2 NLRB 1070, June 28, 
1937. 


The Dane County circuit court, to which the CIO appealed, held 
that in refusing to conduct an election the board did not exceed the 
discretion entrusted to it.2? There is no doubt that Local 132 could 
not have won an election at the end of October, when the board gave 
its decision, whatever the situation might have been at the end of 
June when it petitioned for the determination of representation.®% 





rolls) resulted in 46 certifications of bargaining representatives. One election (of 
the Connor Land and Lumber Co. employees, note 98, below) was set aside 
as corrupt. All 46 certifications were of organizations that had been or later were 
listed. No individuals have so far been certified. 

The WLRB has not followed the NLRB in its recent change to the “or 
neither” form of ballot (when there is more than one candidate). Matter of 
International Mercantile Marine Co., 1 NLRB 384, 390 (1936) ; Matters of Amer- 
ican France Line, 3 NLRB No. 45 (Aug. 16, 1937); Matter of Interlake Iron 
Corp., 4 NLRB No. 9d (Dec. 28, 1937). The WLRB has not discussed its prac- 
tice in any opinion. 

“Case C-4 (opinion erroneously numbered C-10), decided August 30. 

“The board did not make a decision as to whether the Pfister employees 
were a single unit or several units but left this to further negotiation between 
the AFL and CIO. The unions eventually made a combined settlement of this 
and another case, whereby the CIO withdrew from organizing the Pfister. 

* Cases C-5 and R-19, decided October 23. 

United Shoe Workers of America v. WLRB, decision of Judge Alvin C.Reis, 
December 24. The opinion also intimates that the board’s discretion in this matter 
Is not reviewable at all. 

“This is the most extreme of several cases in which the board can be 
charged with dilatory handling of formal proceedings, due in large measure to 
the difficulty of holding adequate consultations when members are so occupied 
with mediation in the field and with affairs other than the administration of the 
Act. In this case the first charge was filed with the board June 22, four months 
before a decision was rendered, though the situation was one which was, during 
the summer, very fluid. The board’s hearing (held July 30 and August 1 and 2) 











248 WISCONSIN LAW REVIEW [Vol. 1938 


In the second Creamery Package Mfg. Co. proceeding there 
was a petition for an election, which was granted in accordance with 
a contract of settlement of the first proceeding. 

There are also three decisions relating to elections. In the Ra- 
cine and Kenosha (as well as other) plants of the Wisconsin Gas 
and Electric Co. the board had conducted an election of production 
employees of the gas utility. Local 502, Operating Engineers (AFL), 
and local 12005, Gas Workers (CIO), had agreed to this procedure 
and to the list of voters. Each plant was polled as a separate unit, 
and the CIO won in both Racine and Kenosha and was certified, 
The International Brotherhood of Electrical Workers, local 494 
(AFL), then objected to the board that certain of its members who 
were included in the election should have been excluded as not 
properly within the gas utility unit. The board sustained the objec- 
tion in the case of eleven electrical appliance men®® and ordered a 
new election for them, leaving local 12005 as the certified representa- 
tive of the remaining workers; for though the CIO majority in Ra- 
cine had been only six, the board said there was “no proof that the 
vote of the appliance men affected the outcome”. In view of the 
CIO win, the erroneous inclusion of (presumably) AFL voters could 
perhaps be disposed of in this way, but it would seem wrong to hold 
that proof of how people who should have been excluded voted ina 
secret election should be necessary®* in order to have an election set 
aside. However, as there was no petition to set the election aside, 
the board was right in letting it stand. 

The new direction of election was objected to by the Gas Work- 
ers, because it treated the eleven electrical appliance men as a single 
unit for bargining. In a second decision,®°? however, the board de- 
clared that, in contrast to the earlier election, held with the consent of 
the rival unions (but not of the Brotherhood of Electrical Workers), 





was postponed eight days at the request of counsel for both unions. After the 
hearing counsel were slow in submitting briefs on points of law, though the board 
had requested such briefs even before the hearing. Nevertheless the chief delay 
must be attributed to the board, which evidently found the case a hard one to 
decide. In labor litigation, justice requires speed because of the nature of the 
subject matter. Cf. Witte, The Government in Labor Disputes (1932) 90-95. 
Other cases handled very slowly were: Morris Resnick (complaint June 25; 
hearing July 6 and 24 and Sept. 27 (delay of hearing attributable to the union 
and harmless to the employer) ; decision Dec. 18) ; Silver Grill (complaint Aug. 17; 
hearing Aug. 24 and 25; decision Nov. 24); Wallie Motor (complaint Aug. 31; 
hearing Sept. 14; decision Nov. 30); Sollitt Construction (charge July 30; com- 
plaint Sept. 4; hearing Sept. 14-16; decision Nov. 27). 
Cases C-31 and R-67, decided Nov. 17. 
* Matter of Wisconsin Gas & Electric Co., Case R-50, decision of Dec. 4. 
* Seven or eight of the eleven men apparently voted in the Racine election 
"Case R-50, decision of Dec. 13. 
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this election was by direction of the board, and it was within its dis- 
cretion to make Kenosha and Racine workers a single unit, which 
it persisted in doing. The reason for the joinder was not explained. 

The only decision of the board in the Connor Lumber and Land 
Co. proceedings that is supported by an opinion sets aside an elec- 
tion because of employer interference.®* Local 125, International 
Woodworkers of America (CIO), petitioned for an election and 
also charged unfair labor practices. On the unfair practice charges 
a tentative settlement was effected after a hearing (November 5 and 
6) on the board’s complaint.°® This settlement included an undertak- 
ing by the company to post notices that it would not interfere with 
the free choice of its employees in the forthcoming election. Local 
125, which was defeated upon the count of the ballots, protested that 
the company had interfered with the voting. The board held a hear- 
ing (December 4) and concluded that the company had failed to post 
the notices in the manner agreed and had, by notices on bulletin 
boards, printed circulars distributed to employees, and oral threats 
of a shutdown, appealed to its employees to vote against the CIO. 
(The board incidentally mentions that two persons were appointed 
by the company to represent it at the election, but apparently does 
not treat this as objectionable.) Upon the basis of the foregoing 
findings, the board set aside the election but made no further order, 
doubtless because there was an understanding that the National 
Labor Relations Board should handle further proceedings in con- 
junction with charges it had received regarding the company’s prac- 
tices in other states. 

Though the decisions on representation are few, the whole body 
of decisions of the National Labor Relations Board may be treated 
as precedents, for the Wisconsin Act and the national Act are 
nearly identical throughout section 9.1°° In the determination of bar- 
gaining units, the board will some day be confronted by a sharp dif- 





“Case R-65, decision of Dec. 13. 

"Case C-29. 

™ The NLRB decisions fall into two groups. (1) Those concerning the proper 
bargaining unit. See (1937) 12 Wis. L. Rev. 367. More recently the NLRB has 
made some unit decisions contingent on the vote of employees, i.e. if the majority 
of employees in the less inclusive of the units proposed by the rival unions, vote 
for the union proposing that unit, the board approves it as the bargaining unit; 
but if the majority in that voting unit vote for the union proposing the more 
inclusive bargaining unit, the board combines the employees in this voting unit 
with those in all other voting units (within the bargaining unit proposed by that 
union) in which the majority favors that union. See (1937)47 Yale L. J. 122 and 
cases in note 103, below. (2) Those concerning choice of representative, in close 
a oe an election. See Feinsinger and Rice, U. W. Bulletin, note 6, above, 

Pp. 24-27. 
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ference of opinion and interest between craft unions and industrial 
unions, though so far the board has not had to adjudicate this partic. 
ularly embarrassing sort of controversy. While the national board 
has refused to settle representation controversies between persons 
or unions belonging to the same federation (AFL),!® it has con- 
stantly decided representation questions involving rivalry of unions 
not within one federation,!®? and thus has recently had to make de- 
cisions concerning the appropriate unit, as between the AFL and 
CIO patterns of labor organization.1°% 

Section 111.09(2) of the Wisconsin Act differs from the national 
section 9(b) in that it expressly relieves the board of any obligation 
to determine these controversies. So far, however, the board has not 
invoked this self-relief. To do so would, of course, to that extent 
be refusal to exercise its “role of umpire” in the process of organ- 
ization of workers.'% 

Another difference between the state Act and the national o- 
curs in section 111.09(3), where the state Act adds, “But no com- 
pany union or officer thereof shall appear upon any ballot taken by 
the board”. While the board has not expressly interpreted this 
language, its practice is, now that sufficient time has elapsed for all 
unions to obtain listing, to allow the names of no organizations ex- 
cept listed unions to appear on voting papers. The board's certificate 
of listing becomes in effect a credential necessary for the appearance 
of a union’s name on ballots. 

It seems probable that the board’s certificate of representation 
also will have a special significance. A rule of the state board which 
corresponds to nothing in the rules of the national board reads: “This 
certificate [designating a person or Organization of employees as 
exclusive representative for bargaining with the employer] shall be 
conclusive until revoked by the board either with the consent of 





% Matter of Aluminum Co. of America, 1 NLRB 530 (1936) (personnel), and 
Matter of Axton-Fisher Tobacco Co., 1 NLRB 604 (1936) (unit). The WLRB 
follows the same course, but has not so declared in any formal opinion. 

8 The commonest type of rivalry is between an affiliated (AFL or CIO) 
union and an unaffiliated organization of employees. 

** For example, Matter of Allis-Chalmers Mfg. Co., 4 NLRB No. 24 (1937), 
and Matter of Schick Dry Shaver Co., 4 NLRB No. 35 (1937), in both of which 
one member of the NLRB dissented. See also The NLRB Faces AFL-CIO Rivalry 
(1937) 6 L.J.A. Bull. 41, reprinted (1937) 1 Nat. Lawyers Guild Q. 42. 

1* The New York Labor Relations Act, note 5, above, resolves the conflict 
in favor of the craft union: “In any case where the majority of employees of a 
particular craft shall so decide the board shall designate such craft as a unit 
appropriate for the purpose of collective bargaining”. N.Y. Consolidated Laws, 
c. 50, art. 20, $705(2). The American Federation of Labor now favors an amend- 
ment of this sort to the national Act. N.Y. Times, Apr. 8, 1937, p. 14, col. 4, and 
Oct. 14, 1937, p. 2, col. 3. 








—_ 


ese eS aS a oO 





251 





March] WISCONSIN LABOR RELATIONS ACT 
the representatives or after a proceeding under this article.”1°5 The 
difference in the board’s handling of Matter of the Creamery Pack- 
age Co. (first case) and of Matter of the Freeman Shoe Corp., both 
discussed later, is a further indication that it attaches to its designa- 
tion of representatives a legal significance that has not been attributed 
by the national board to like designations by it. 


LisTING oF UNIONS 


What is the significance of the listing of a union by the board? 
“The board shall maintain a list of labor organizations”, says section 
111.06(2) ; and the term “labor organization”, when used in the Act, 
means a bargaining organization so listed, says section 111.02(5). 
(“Labor organization” in other LRAs?% is not so restricted.) 
The effect of listing can be learned only by examining, on the one 
hand, the uses of this term in the Act, and, on the other, the actual 
behavior of the board. 

“Labor organization” occurs in definitions in section 111.02(2), 
(4), and (6); in connection with “all union agreements” in section 
111.02(9), section 111.07, and section 111.08(2) ; in subsections (1) 
(by reference to section 111.07), (3) and (7) of section 111.08, e- 
numerating unfair practices of employers; in section 111.10(2) relat- 
ing to the filing of charges; in section 111.15(1) concerning the Wis- 
consin labor committee; and in section 111.15(2) (thrice) in de- 
scribing commendable labor practices. All bargaining organizations 
of employees that are not labor organizations are not necessarily 
“company unions”, a term (not used in the NLRA) defined in sec- 
tion 111.02(6)197 and used in section 111.06(2), section 111.08(3), 





** Rules of Procedure, art. III, §6. Compare the rule of the New York 
board, Rules, art. III, $11, effective Jan. 5, 1938. 

* All the LRAs define it (with minor variations) as an organization “for 
the purpose, in whole or in part, of dealing with employers concerning griev- 
ances .. . or conditions of work.” To this Wisconsin adds the requirement that 
it be listed; New York, that it be not a company union as defined in the Act; 
and Pennsylvania, that it deny membership to none “on account of race, creed, or 
color.” 

™ This innovation is objectionable in several respects. (1) The term itself is 
misleading, for an employer is not necessarily a company in the true, or in the ordi- 
nary legal, meaning of that term. “Employer-subject organization” is too clumsy; 
how about “puppet group”? (2) The definition is partly of past condition—phrase 
a—and partly of present—phrases b and c. Though proper to consider, evidence 
of past conditions should not be conclusive; if the subjection to the employer has 
really ceased, the history of the group is irrelevant. But under the definition the 
board apparently must not list a group that was initiated, long years ago, by an 
employer and which has since become completely self-governing. (3) The saving 
clause for affiliated unions is broader than its framers probably intended, for if 
nonaffi'iated labor organizations set up a federation of their own and if groups 






















































252 WISCONSIN LAW REVIEW [Vol. 193g 


and section 111.09(3). No company union can be a labor organiz- 
ation, for to be listed an organization must persuade the board that 
it is not a company union, and no labor organization can remain 
listed if it becomes a company union.!°S But an organization that 
has not applied for listing or even has been denied it is not neces- 
sarily a company union. And the phrase “organization of employees” 
is used in the Act in addition to “labor organization” and “com- 
pany union”. Thus it is an unfair labor practice to interfere with 
“any organization of employees”,!®® and “if a complaint is received 
that a labor organization or any other organization of employees” is 
engaged in objectionable practices, the board shall refer the matter to 
the Wisconsin labor committee.11° 

Perhaps the Act was carelessly amended while it was stalled 
in the senate. It was then that “labor organization” acquired the 
special meaning of listed organization and that “company union” 
made its entrance into the Act. But whatever the explanation, the 
Act now seems to recognize three possible kinds of employees’ bar- 
gaining organizations: the “labor organization”, the “company 
union”, and the body that is neither cursed nor blessed. And the 
rights and duties of the last are not clear. 

Let us now examine the mentions of “labor organization” to 
discover advantages in obtaining listing. 

(1) “The term representative includes any individual or labor 
organization.”!!1 Does the term exclude any other organization of 
employees? Apparently not; at least the board at first often certified 
a union as representative before it had been listed. If, as seems 
probable, the board has recently settled upon the practice of refusing 
to certify nonlisted bodies, or at least bodies which it has declined 
to list, it would seem to be a questionable exercise of its rule-making 
power.!!2 It hardly can be found in this definition,!!* particularly 
in view of the Act’s exclusion only of a “company union or officer 
thereof” from appearing on a ballot.11* 





initiated by employers are admitted, the definition makes this act of affiliation 
purge them of the taint of their formation. (4) On the other hand, since the saving 
clause is appended only to the historical part of the definition, it is possible to 
maintain that even a CIO or AFL local, if within phrase b or phrase ¢, is 4 
company union—presumably not the legislative intention. 

*°8 $111.06(2). 

7 §111.08(2). 

4° §111.15(2). 

4 §111.02(4). 

™2 §111.06(1), though not duly published as required thereby. 

*8 §111.02(4). 
™* §111.09(3). 
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(2) If anything appears clear from the Act, it is that only “labor 
organizations” can make “all union” agreements. The term is in the 
definition of “all union agreement”,!?> and it is repeated each time 
all union agreements are mentioned.!!® Yet the board has treated 
the making of an all union agreement with a nonlisted union as not an 
unfair labor practice. In the Freeman Shoe Corp. case the all union 
agreement made by what became a local of the Boot and Shoe Work- 
ers Union was signed before it had been listed or had applied for list- 
ing and even before it had received its charter from the Interna- 
tional.117 Thus the board treated the term “labor organization” as 
if it read “union that has since been listed”.118 Perhaps this inversion 
was only a vagary of early days and will not occur now that listing 
is made promptly in those cases where the applicant can qualify. It 
certainly would not be safe to assume on the basis of this decision 
that the board will not hereafter be more exacting in its examination 
of the status of unions entering into all union agreements. 

(3)The term labor organization occurs in two other definitions, 
that of employer (to exclude labor organizations from the term) 11® 
and that of company union (by which the fact of affiliation “with 
any labor body, federation or group with which labor organizations 
are affiliated”. overcomes the taint of employer participation in the 
union’s initiation).1°° But neither has bearing on the advantages of 
being listed. 

(4) Then the term labor organization occurs in the statement 
of the rights of employees which must be respected by employers!?1— 
one of them being their right “to form, join, or assist labor organiza- 
tions”.122 It occurs also in the description of other unfair labor 
practices. It is unfair for an employer by discriminating in terms 





™5$111.02(9): an agreement between employer and labor organization “where- 
by the employees eligible to membership therein are required to be members 
thereof”. 


™® $111.07 and $111.08(2). 

™ There were two all union agreements signed by the employer early in 
June, one with a committee of his employees representing the embryonic local, 
the other (allowing use of the union stamp on shoes) with the International or- 
ganization. (The statement in the board’s opinion is not exact as to the form of 
the agreements. The board’s treatment of the two documents as a single contract 
seems proper, however.) Neither group had been listed by the board. The local 
obtained listing just before the board issued its complaint on July 10. 

™ Under NLRA §8(3) the union must be qualified to enter into the agree- 
ment “when made”, but this temporal limitation is not explicit in the Wisconsin all 
union proviso. 

™°$111.02(2). 

° §111.02(6). 

™ §111.08(1). 
™ $111.07. 
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of employment to “discourage membership in any labor organiza- 
tion”,!28 or for him to blacklist members of a labor organization to 
prevent their getting work.1** But may employers do this to per- 
sons who belong to an unlisted organization? Surely they may not, 
for the Act protects employees not only in joining labor organiza- 
tions but generally in “concerted activities” for stated purposes, 
whether they are carried on within or without a labor organization or 
any organization,!*5 and forbids interference with the formation or 
administration of “any organization of employees”,!*® not merely a 
labor organization, which seems to cover the conduct described by the 
blacklisting subsection??? in view of the fact that “employee” is 
not limited to employees of a particular employer’”.1*® Also there is 
nothing to show that it is any less an unfair practice for an em- 
ployer to refuse to bargain with an unlisted union chosen by his em- 
ployees than with a listed union. Though a closed shop agreement 
with such an organization would pretty surely be invalid, any other 
bargaining agreement appears to be lawful, and the organization 
to be able, at least if not a company union (so that the employer 
might be deemed to be doing illusory bargaining) ,12® to make a col- 
lective contract controlling all employees. The unlisted organization 
is therefore just about as completely protected as the listed organi- 
zation under the unfair labor practice clauses. 

(5) Though the unlisted organization may not file charges of un- 
fair practices, since it is not an “employee or labor organization”,1*° 
yet here again the board has, in its first decisions,1*1 shown no hesita- 
tion in accepting charges from unlisted unions as sufficient, treating 
them as if filed by employees. 

(6) The provisions relating to the Wisconsin labor committee 
limit appointment to “officials of labor organizations”.182 To this 
committee the board may refer complaints against “a labor organ- 
ization or any other organization of employees”!*8—even a company 





™ $111.08(3). 

™ $111.08(7). 

™* $111.07 and §$111.08(1). 

™ §111.08(2). 

** §111.08(7). 

** §111.02(3). 

Even a company union seems competent to contract if it be such only be- 
cause within the historical part of the definition of that term. §111.02(6)(a). 
See note 107(2), above. 

# §111.10(2). 

™ The Rueping, Pfister and Freeman cases. 

9 §111.15(1). 

** §111.15(2). 
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union, it seems—for departing from practices of “labor organizations 
enjoying satisfactory relations with employers”.154 

Listing, then, seems to confer the advantage of enabling a union 
to make all union agreements and of enabling its officers to qualify 
as candidates for the Wisconsin iabor committee. Any other values 
could be created only by stricter constructions of the Act than the 
board has been making or by more stringent rules (which might 
not be sustained by the courts)—such rules as that only labor or- 
ganizations and individuals may file charges of unfair labor practices 
or petition for a determination of representatives; that only labor 
organizations and individuals may be voted for in elections or certi- 
fied by the board as bargaining representatives ; that only labor organ- 
izations and individuals may become parties to proceedings before the 
board. Even such rules would not greatly heighten the value of ob- 
taining listing. It will probably be impossible to overcome the re- 
luctance of a certain type of union to subject itself to the possibility 
of an adverse judgment of the board (and the consequence of being 
virtually declared to be a company union, which is excluded from can- 
didacy in elections conducted by the board), except by an amendment 
to the Act, perhaps to exclude members of unlisted unions from its 
protection. Certainly listing should be made more significant or else it 
should be abolished as mere red tape. 

Listing has been given only to locals, not to regional, state, or 
national federations.1*> The definition of “company union”, in sec- 
tion 111.02(6) where there occurs the phrase “labor body, feder- 
ation or group with which labor organizations are affiliated”, seems 
to indicate this limitation. On the other hand, federation officers 
were certainly not intended to be excluded from the Wisconsin labor 
committee. Here again the listing provisions are regrettably vague. 

Listing was not a pressing matter because, as has been pointed 
out, the board has allowed unions to make charges and to be voted 
for in elections and even has certified them as bargaining agents 
before they were listed. Not until its meeting of July 8 did it list 
any union. Then it listed all unions that were affiliated with AFL 
or CIO whose applications were in order and authorized the secre- 





™ Likewise the standard practices for employers are described as those of 
“employers enjoying satisfactory relations with labor organizations”. §111.15(2). 
The Milwaukee council of the Amalgamated Clothing Workers is at present 

the most inclusive unit listed. This serves as a sort of Parent body of locals 
of the Amalgamated in process of formation. Its listing gives every person who 
joins the Amalgamated the status of a member of a “labor organization” and the 
Council likewise may make all union agreements without waiting for the charter- 
ing and listing of a new local. 
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tary to list all such subsequent applicants on the date of the receipt 
of the application. It was at the same time decided that unaffiliated 
organizations were not to be listed without a hearing by the board.13¢ 
Though hearings have been held during 1937 on application by 44 
such organizations, the action of the board in granting 18 and deny- 
ing 21 applications (with 5 awaiting decision) has been explained 
only once. No decision concerning listing has been questioned in the 
courts (if indeed it could be). Nor has the board received any com- 
plaint or taken any action for the cancellation of the listing of any 
union.187 

That there is only one application for listing that has evoked 
from the board a reasoned opinion may be due to the very broad 
mandate of the board to list an organization only if it can “persuade 
the board that it is not a company union”.18*° The board has shown 
its attitude clearly in the one reasoned opinion it has rendered. The 
Application for Listing of the Fred Rueping Leather Co. Employees 
Association'®® was heard by the board in conjunction with a hear- 
ing on a labor practice complaint against the Fred Rueping Leather 
Company.?4° The principal question was whether the Association 
was the same organization as one which had existed up to April 1937 
and which was admittedly a “company union”. Upon the announce- 
ment of the Wagner Act decisions, its officers, after consulting the 
manager of the company, proceeded to rewrite the constitution with 
a view to divorcing the organization from company influence. But 
the board found the Association was the same outfit as before the 
changes in name and constitution, for the officers who effected the 
changes remained in charge without a new mandate. Moreover, the 
articles defining employees’ rights were not modified nor was the con- 
stitution ever discussed by the membership at large. Because of this 
continuity of avowed attitude and leadership, though no positive acts 
of employer influence were shown to have occurred after the state 





**The Rules of Procedure soon after adopted declare, art IV, §1, that 
“Before rejecting an application for listing the board will give the applicant an 
opportunity to be heard”. Put together these mean that the board holds a 
hearing on every application by an unaffiliated union. 

* Under §111.06(2), last sentence; Rules, art. IV, §2. So far as the board’s 
records show, though a few unions have changed their affiliation, no listed union 
has shifted from the unaffiliated to the affiliated group. The only change in the 
other direction has been withdrawal of two unions from affiliation and their 
merger into a new unaffiliated organization, the Independent Milkworkers Union 
(Whitewater and Jefferson), which has applied for listing. 

** $111.06(2). Listing being peculiar to Wisconsin, there is no experience of 
other boards to be considered. 

* Case L-1, decided August 6. 
™° Case C-1, decided August 6. 
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Act took effect, the board declared that it was not persuaded that 
employer influence had ceased to permeate the organization, which 
therefore could not be listed. 


UnFair Lasor PRACTICES 


The unfair labor practice provisions of the Wisconsin Act have 
brought the board its chief legal problems. The provisions them- 
selves, as has been pointed out in discussing the significance of listing, 
are not harmonious. 


A. The Closed Shop Agreement 


In general, the national Act requires the employer to keep his 
hands completely off the organization of employees and to interfere 
in no wise with their choice of bargaining representative ; specifically 
it is made unfair for him by discrimination in employment practices 
“to encourage or discourage membership in any labor organization” 
(any workers’ bargaining agency). But the national Act excepts 
from its rule of “hands off” the carrying out by him of a closed 
shop agreement between himself and a union which has without any 
influence of his been designated by (the majority of) his em- 
ployees as their bargaining representative. 

Under the Wisconsin Act the closed shop exception is different. 
It reads that nothing in the statutes shall “prevent an employer from 
entering into an all union agreement, as hereinbefore defined, with a 
labor organization or labor organizations”.141 These words, apart 
from their context, seem to mean that an employer can make a 
closed shop agreement with whatever listed union he pleases. Of 
course no one gives them this boundless interpretation. Such an 
agreement, says the Wisconsin Federation of Labor (which was 
responsible for this 1937 change in the 1935 bill), “must respect the 
appropriate classification of employees; that is [an employer] cannot 
enter into an agreement with a bricklayers’ union requiring his ma- 
chinists to belong to that union, nor can an employer make an 
agreement that his machinists, bricklayers, etc. shall belong to a gen- 
eral miscellaneous union, even if it is a listed union, if the machinists 
as a distinct unit, or the bricklayers as a distinct unit, object to join- 
ing the general miscellaneous unit”.142 This commentary makes the 





i $111.07 and §111.08(2). 
“ Wisconsin State Federation of Labor (Joseph A. Padway, general counsel), 
Hand Book on the Wisconsin Labor Relations Act, heading 8 (not paged or 
dated; issued September 1937). 
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legality of the agreement rest in part on the consent (or failure to 
object) of employees. But it is not clear under what circumstances 
the Federation deems consent by employees to be necessary, for 
the statement is obviously intended chiefly to fortify craft unions in 
opposing the possible inclination of some employers to enter into an 
all union agreement with an industrial union despite the wishes of his 
craftsmen employees. 

Does the all union agreement proviso after all mean anything dif- 
ferent from the closed shop proviso of the National Act? If it does, 
it is to that extent in discord to the principle of majority rule that is 
embodied in section 111.09. The statement that “nothing in this 
chapter or [eisewhere] shall prevent” the making of all union agree- 
ments does not necessarily mean that nothing shall prevent the 
making of amy such agreement; and it would not be difficult to con- 
clude that it meant that nothing shall prevent the making only of 
such agreements as are harmonious with the general scheme of ma- 
jority rule; that the rule of employers’ “hands off” is limited in 
favor of the closed shop by agreement, but that the rule of em- 
ployees’ “majority rule” is not so limited.148 Indeed, but for the fact 
that the language of the national Act was here displaced, that would 
be the natural construction of the all union proviso. 

But if that construction is abandoned, as it may be'** in view 
of the legislative history of the Act, the meaning of the proviso is 
very uncertain. Four situations may be considered. 

(1) Does the proviso mean that an all union agreement may be 
made by any union unless some other bargaining representative has 
been certified by the board as such, but not when such a designation 
is in force? To allow the agreement to be made in spite of a certi- 
fication is to treat the all union agreement as something totally un- 





“8 Mr. Padway (in his brief, pp. 21-26, submitted to the board in Matter of 
Freeman Shoe Corp.) states the Federation’s position thus: “The majority rule 
[for closed shop agreements under the NLRA] is a limitation on self-organization 
and the right of workers to select representatives of their own choosing. . . . But 
Wisconsin has gone farther. Not only has it qualified and limited the right of 
self-organization . . . but it has qualified and limited the majority rule. This 
writer, who drafted the provisions, made known to the legislature that the all 
union agreement provision intended to ... preserve to the employer the then 
existing right to make an all union agreement with any legitimate labor union 
even though a minority of his employees were affiliated with such organization and 
even though a majority decided to affiliate with another”. . 

™ State Labor Relations Acts (1937) 6 I.J.A. Bull 7, 10. Judge Daniel 
W. Sullivan in opinion, Checker Cab Co. v. Taxi Drivers Union (C.C. Mil. Cty., 
Sept. 1937) said: “The WLRA expressly sanctions such an agreement regardless of 
majority selection of a representative or of the wishes of employees.” Judge Alvin 
C. Reis as quoted in the text at note 155, below, takes the same view, subject to 
possible limitations, note 146, below. 
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related to collective bargaining—a view defended for a time by the 
Federation’s counsel,'4® but, in my opinion, impossibly artificial. It 
seems safe to predict that a collective agreement relating to terms 
and conditions of employment will not be saved by containing a closed 
shop article, when the agreement is made by an employer with one 
organization while another organization is the bargaining agency 
certified by the board.14¢ 

(2) But suppose that though there has been no certification, there 
is no doubt the X union is preferred by a majority, can the employer 
make such an agreement with the Y union? The case is no different, 
for certification is nothing but evidence of a finding of majority 
preference; when (or at least when the employer knows that) the 
preference exists, whether or not a finding and a certification have 
been made by the board, the employer must deal with the X union 
as the exclusive agent of his employees.147 

(3) Where there is no majority choice yet apparent, may the 
employer make a closed shop agreement with a union desiring, or be- 
ginning, to organize the plant? If there is no rivalry in organizing 
the plant, that is, if the employees are actually confronted by a choice 
of Y union or no organization, the spirit of the Act, favorable as it 
is to the replacement of individual action of employees by collective 
action, might be deemed to allow an all union contract between the 
employer and the Y union. What the ultimate holding may be seems 
doubtful. 

(4) But suppose the X union and the Y union are competing to 
win the allegiance of the employees, but neither has attained a ma- 

“In his brief (pp. 37-8) quoted in note 143, above. Likewise Judge Sulli- 
van in the Checker Cab case, note 144, above: “The demand [of a minority union 
for a closed shop] and the calling of the strike of July 30, 1937, was not incon- 
sistent with the designation of a fie. of another union as] bargaining agent by a 
majority of plaintiff's employees on July 21, 1937. Each relates to a different 
subject matter.” Compare Donelly Garment Co. v. I.L.G.W. Union, note 66 
above, at p. 74, where the judge, intent on showing that the rejection of demands 
of an outside union for a union shop did not constitute a “labor dispute”, said 
that the NLRA “means only that [the employer] shall not bargain with other 
[than the duly chosen] representatives of the employees. But ... may he not 
discuss the matter of hours and working conditions with the secretary of labor, 
with the governor. . . ? If he agrees with one of these dignitaries (or with the 
president of the IL.G.W. Union) that he will increase his wages... , has he 
done that which is forbidden by the law? The answer must be negative.” 

” Judge Reis, in affirming the board’s action in the Freeman case, said: “If 
an election had already beeri held and a majority voted for CIO, to say that the 
employer could turn around and sign up with AFL so as to frustrate and cancel 
that vote, might indeed be somewhat startling. It may be that the Wisconsin solons 
have gone that far in their fortification of the all union agreement. We do not 
have to cross that bridge, however.” United Shoe Workers v. WLRB (C.C. Dane 


Cty., Dec. 1937). 
 $111.08(5). 
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jority position nor has either been certified as representative (which 
it may be when chosen by a majority of those voting in an elec- 
tion) ,!48 may the employer then, without committing an unfair labor 
practice, make an all union agreement with X or Y? If so, the Act 
permits the employer to pick his union and thereby undermines the 
fundamental principle of employee self-determination. The employer 
is allowed to choose the union which suits his business needs best, 
(One may freely concede that the making of such a contract would 
perhaps be preferable to a continuing state of union rivalry, a state of 
anarchy preventing any collective bargaining. But then an election 
would be the proper method of resolving the rivalry.) If the ex- 
clusion of one contestant may be affected by an agreement between 
the employer and the other contestant at any time, without any 
supervision of the board,!#® the employer may settle the conflict in 
much the same way as the United States has occasionally installed one 
of two rival candidates in the presidency of a Central American state. 
This has been denounced as imperialism. It certainly is a negation 
of democracy. I cannot believe that in this situation the Act leaves 
to employers the choice of the union to which their employees must 
belong. The same argument applies, though perhaps not quite as 
strongly, to the third situation—in which no union, or only the union 
with which the employer deals, has awakened any following among 
the employees. 

Twice the board has issued complaints based upon charges that 
the signing of a closed shop contract between the employer and an 
AFL union constituted an unfair labor practice. 

In the first Matter of Creamery Package Mfg. Co.'*° the con- 
tract was made by the Wisconsin State Federation of Labor on behalf 
of a local, neither of them being listed at the time, despite the board’s 
having certified a CIO union as the bargaining representative. The 
case was settled during the hearing on terms which included the sus- 
pension of the contract for ten weeks!5! and then an election, the 
reapplication of the contract to depend on whether the AFL union 
won the election (which it did). In Matter of Freeman Shoe Cor- 





“* Virginian Ry. v. System Federation No. 40, note 37, above. 

“ Under existing conditions, it might be useful to permit “all union” con- 
tracts only if made either with the exclusive bargaining representative or with 
approval of the board. : 

™ Case C-3. The board’s complaint ran against both the employer and certain 
individuals, officers of the Fort Atkinson Law and Order League, as “acting in the 
interest of an employer”. §111.02(2). 

™ The election, delayed by an intervening complaint, note 94, above, was 
actually held Nov. 23. 
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poration'®? the board held that the closed shop agreement?** did not 
constitute an unfair labor practice. But it is not clear from its de- 
cision whether this was regardful or regardless of the application of 
well over 50% of the employees for membership in the International 
Boot and Shoe Workers Union (AF) with which the contract was 
made. The fact of this membership was not seriously disputed, but 
the United Shoeworkers of America (CIO) alleged that it was 
not free will membership, but membership promoted by means of 
unfair labor practices of the employer. Though finding there were 
unfair labor practices, the board refused any redress in view of the 
existence of the contract and did not mention the alleged causal 
connection between the practices and the existence of the AFL 
majority (proof of which majority was furnished the employer be- 
fore he would sign the contract). The board, by emphasizing the 
juxtaposition of the closed shop proviso to subsections 1 and 3 of 
section 111.08, which describe the unfair labor practices with which 
the company was charged, implied that all closed shop agreements 
were excepted from these particular practices. But this is not a 
rational construction of the statute. Whatever the meaning of the 
closed shop proviso, it clearly makes an exception to the definition of 
all unfair labor practices. The questions which were evaded are: 
(1) (a) is an all union agreement obtained by unfair labor prac- 
tices within this proviso; (b) if not, was this agreement obtained 
by unfair labor practices; (2) (a) is an all union agreement with a 
minority group within this proviso; (b) if not, was this a minority 
group, 1.e., were membership applications to be taken at face value, 
in view of the unfair labor practices that the employer was found 
to have used; (3) (a) is an all union agreement made by an em- 
ployer with a group not a “labor organization” as defined in the 
Act within this proviso; (b) if not, was this group a “labor organiz- 
ation” at some adequate moment (for it clearly was not till some 
weeks after the contract was signed) ? 

The answers to these questions are not found in the Freeman 
decision or in any other. Yet answers by the board and the courts, 
or clarifications by the legislature, are necessary before the all union 
contract proviso can cause anything but trouble. 

Two lower courts in 1937 construed the proviso, in both cases 
rejecting any majority rule limitation. Judge Daniel W. Sullivan, 
discussing the issuance of an injunction against picketing by a union 





™ Case C-5, decided Oct. 23, 1937. 
™See note 117, above. 
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representing a minority of plaintiff’s employees which demanded a 
closed shop agreement, said:154 “The WLRA expressly sanctions 
such an agreement, regardless of majority selection of a representa- 
tive or of the wishes of employees. The only limitation is that the 
agreement shall be made with a ‘labor organization’ as defined in the 
Act.” Judge Alvin C. Reis, three months later, reviewing the Free. 
man decision of the board, said:155 “The Wisconsin law does not 
require a majority in the union in order to validate a closed shop 
contract. . . . The AFL was a listed labor organization,1*® as dis- 
tinguished from a company union,15? and this is the only prerequisite 
to the right of it and the employer to make a binding contract for 
exclusive employment.” But perhaps not the only prerequisite, for 
Judge Reis continues: “That an employer may make such a con- 
tract against the wishes of the majority is a doctrine to which we 
are not yet called upon to subscribe.” 15° But here “there had been 
no election—no choice expressed”. So “Freeman was as free as the 
wind, under Wisconsin’s statute to sign up with the AFL union when 
it had as members only a handful out of his 850 employees”, “less 
than a majority of employees as members or none at all”. 

Judge Reis has made clear the meaning he finds in the Act. He 
answers the questions the board left dangling. He says: (1) (a) 
an all union agreement is not invalid because it is made with other 
than a majority group and therefore it does not matter whether the 
majority was obtained by unfair labor practices; (b) it is doubtful 
if what the board called unfair labor practices could be so treated 
by the state; (2) (a) an all union agreement is valid though made 
with a minority group, at least unless there is a majority group; (b) 
granted this was a minority group, it could make the agreement, there 
being no majority group; (3) (a) the group with which the em 
ployer may so contract must be a “labor organization”; (b) this was 
a labor organization. 

If these interpretations stand, by the addition of a closed shop 
provision to a contract, the making of which otherwise would consti- 
tute an unfair labor practice, the transaction becomes proper and 





4 Checker Cab Co. v. Taxi Cab Drivers Union, note 144, above. 

5 United Shoe Workers v. WLRB (C.C. Dane Cty., Dec. 1937). As the C10 
has declared it will appeal, this case is counted herein as still pending in the 
courts. 

1% This is in fact incorrect; see note 117, above. 

1" The CIO, however, claimed not merely that the Boot and Shoe Union was 
nonlisted, but that it was a company union because it was promoted by the 
employer (in that it was allowed to meet on the premises, to solicit membership 
by employees while paid for their time by the employer, etc.) 
™ Then follows the passage quoted in note 146, above. 
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applicable to all employees. It remains to be seen whether an agree- 
ment with a closed shop term not immediately effective or not abso- 
jute (e.g. a “preferential shop” or an arrangement such as was in- 
volved in a recent case before the NLRB!5*) would still be deemed 
within the proviso.1®° 


B. Comparison of National and State Unfair Labor Practices 


In the principal definitions of unfair labor practices, as well as 
in the all union contract proviso, the Wisconsin Act departs from the 
national Act. Therefore, though the decisions under the latter are 
often significant,1®1 even those before April 1937 cannot be treated 
as adopted by the Wisconsin legislature. Some of the differences 
should be noted. 

Subsection 1 of section 111.08 is identical with section 8(1) 
of the national Act. Subsection 2 differs from NLRA §8(2) by the 
addition of the words “initiate, create” to “dominate and interfere 
with” an organization of employees. Probably this does not change 
the sense at all.1°? Subsection 3 in both Acts refers to discrimination 





Matter of National Electric Products Corp., 3 NLRB No. 47 (1937). 
The contract provided: “The employer . . . agrees to employ only members of the 
Union [International Brotherhood of Electrical Workers] or those who have 
made proper arrangements for becoming members within twenty-one days after 
being employed, or in the event of failure of employee to join the Union within 
the aforesaid period, the Company will deduct from such employee’s wage the 
Union dues for each calendar month (not less than $1.00) which such employee 
would pay if he or she had become a member of the Union. Such dues collected 
to be sent to the Secretary-Treasurer of the Union by the Company.” The NLRB 
said: “Such conditions of employment obviously discriminate in favor of the 
Brotherhood, and consequently run counter to the statute. The performance 
of the agreement by the respondent is therefore illegal [ie. an unfair labor prac- 
tice under NLRA §8(3)] unless it falls within the [closed shop] proviso... . 
The contract . . . requires membership in the Brotherhood or deductions 
of pay equal to Brotherhood dues. Either contingency comes within the pro- 
hibition of Section 8(3) unless saved by the proviso. In what follows we assume 
that the proviso is applicable to a contract provision such as this.” 

At a legislative hearing on the bill a year ago I called this proviso a 
“sore thumb”. Observation of its operation strengthens my opinion that it is a 
menace to the whole Act, because inconsistent with the Act’s basic purpose of 
promoting employee self-organization independent of the employer, and, if given 
the extreme meaning demanded by Mr. Padway, destructive of the board’s 
authority as umpire of representation contests. 

Some that bear on the Wisconsin Act are discussed in Feinsinger and Rice, 
UW. Bulletin, note 6, above. 

Minor variations are: (1) In the Wisconsin Act “organization of em- 
Ployees” replaced “labor organization”. Here the change in words retains the 
same meaning, as has been pointed out. (2) In the proviso concerning conference 

een employers and individual employees the words “subject to rules [of] the 
board” are omitted. No rules regarding this matter have been made by the na- 
tional board. The omission of this clause makes no apparent difference. (3) The 
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in conditions of employment. But the unfair practice of the NLRA is 
by discrimination “to encourage or discourage membership in any 
labor organization”, that is, to influence it at all (save by a closed 
shop agreement with the bargaining representative of the employees), 
while the unfair practice of the WLRA is thus “to discourage mem- 
bership in any labor organization or to encourage membership in 
any company union”. Both labor organization and company union 
being terms of art, the subsection has no application to any or. 
ganization that is outside these definitions, that is, to any union that, 
though not listed, is free from employer control.'®* A more sig. 
nificant restriction of its coverage is that it does not reach encourag- 
ing membership in a labor organization. Does this mean that the 
Wisconsin law permits discriminatory employment practices fay- 
orable to labor organizations? Can the employer, for example, set 
up a closed shop on his own initiative (when this does not at the 
same time discourage membership in a labor organization—a rival 
union)? It would seem that, by the rule of inclusio unius exclusio 
alterius, this is exactly what it authorizes. While such action might 
come within the language of subsections 1 and 2, this more specific 
language of 3, though it does not expressly authorize such action, 
creates by its mode of statement a potent implication that it is 
not an unfair labor practice to discriminate in favor of a union that 
is listed. But there is no implication that it allows such discrimin- 
ation if it also discourages membership in such a union. Hence in 
case such action, while helping one labor organization, injures an- 
other, the latter may charge an unfair labor practice. Thus, I submit, 
the principal effect of the subsection, which in its express coverage 
is only a partial repetition of subsections 1 and 2, is to authorize the 
employer to discriminate in favor of a labor organization (provided 
membership in no other labor organization is discouraged). In this 
respect it is an exception made to enable the employer to aid union- 
ization by organizations having the board’s cachet. There is nothing 
in the decisions of the board or the courts, however, to indicate that 
this meaning is attached to subsection 3, or that it has any meaning 
not within subsection 1. But subsection 3 may emerge as a dis- 
tinctive factor in combination with the all union proviso of subsec- 





proviso concerning all union contracts is not in this subsection of the NLRA, 
but is in subsection (3). 

%® This was overlooked in Case C-1, where the act of the Rueping Co. ia 
discharging an employee was held to be within this subsection, though no “labor 
organization” had then been listed by the board. 
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tion 2, with which, as both have been interpreted in this article, it 
proves fairly harmonious.**. 

Subsection 4 of section 111.08 is again much the same as NLRA 
§8(4). It has a somewhat larger reach, however, for it applies to 
discrimination against an employee because of (probably) anything 
done by him relative to the administration of the Act (not merely to 
the filing of charges of unfair labor practices or the giving of testi- 
mony, as under the national Act). 

Subsection 5 is exactly the provision of NLRA §8(5). The 
many decisions interpreting the latter therefore make a path which 
the Wisconsin board is following. Taken in connection with section 
111.09, this is a restriction of the broad prohibition of subsection 1 of 
section 111.08, which says that the employer may not “interfere with” 
his employees’ “right to bargain collectively”. This, i.e. similar lan- 
guage in NIRA §7(a), was construed by the National Labor Board 
back in 1934 to create a duty to bargain. Then the first National Labor 
Relations Board found in this language both a duty to bargain with 
the representatives of the majority and a duty not to bargain with 
those of any other group when such majority had manifested itself. 
And this rule is now sanctioned by declaring these majority repre- 
sentatives the “exclusive” agents of all and making it an unfair labor 
practice for an employer to refuse bargaining with them or, by im- 
plication, to bargain with others.1¢5 

Subsections 6 and 7 are innovations, but probably no more than 
particularizations of subsections 1 and 2.166 Nio occasion has yet 
arisen to apply these subsections. 


C. The WLRB Decisions on Unfair Practice Complaints 


The decisions dealing with unfair labor practices are more numer- 
ous in 1937 than any other group of formal decisions of the board.1®7 





™Both prevent an employer from unionizing his shop against the wishes 
of a “labor organization” already active in the shop (except by means of an 
agreement with a labor organization which is the exclusive representative of his 
employees) but may allow it where there is no competition between labor 
organizations. 

™See note 60, above. 

™The NLRB has treated espionage as within §8(1) and (2): Matter of 
Mackay Radio Co., 1 NLRB 201, 230 (1936); Matter of Brown Shoe Co., 1 
NLRB 803, 815 (1936). 

™ Complaints alleging unfair labor practices were issued against each of the 
ese employers and hearings held thereon at the place and in the month 

cated: 


X Fred Rueping Leather Co., C-1 (Fond du Lac, June) 
x Pfister Hotel, C-4 (Milwaukee, June) 
+ Milwaukee Athletic Club, C-2 (Milwaukee, June) 
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Of 22 unfair practice cases brought to hearing, 11 have already 
eventuated in a decision. Of the 11 decisions, 2 required no obe- 
dience (one of which, the Freeman case, in which the board found 
unfair practices but ordered no reparation, has been appealed by the 
union) and 3 have been obeyed. Four of the other 6 are already on 
their way to judicial enforcement. 

In every one of the ten cases in which the board found an un- 
fair practice, there was behavior within subsections 1 and 3 of 
section 111.08. Though complaints have often alleged other kinds 
of unfair practices, the only other subsection invoked as a basis of 
decision is subsection 5, refusal to bargain, which was found to have 
occurred in the Folding Furniture and Wallie Motor cases. 

It is noticeable that the earlier decisions disclose much more 
fully the board’s reasoning than do the later, in which there is a 
tendency to conceal, rather than reveal, why a conclusion is reached. 
Where it is only a question of veracity of witnesses, there is little 
use in explaining why A is more convincing than B; but where ques- 
tions of law are involved, the board could place itself on firmer 
ground by greater explicitness. Thus in the Resnick decision in De- 





Morris Resnick, Inc., C-6 (Milwaukee, July and September) 

Boston Store, C-8 (Milwaukee, July) 

Creamery Package Mfg. Co., C-3 (Fort Atkinson and Jefferson, (July) 
Freeman Shoe Corp., C-5 (Beloit, July-August) 

Michael Francis (Silver Grill), C-19 (Eau Claire, August) 

Folding Furniture Co., C-17 (Stevens Point, September) 

Boynton Cab Co., C-13 (Milwaukee, September) 

Miller Brewing Co., C-7 (Milwaukee, September) 

George Sollitt Construction Co., C-21 (Sheboygan, September) 

Wallie Motor Co., C-9 (Ashland, September) 

Blum Bros. Box Co., C-23 (Marshfield, September) 

Building Development Co., C-14 (Milwaukee, October) 

Creamery Package Mfg. Co., C-31 (Madison, November) 

Connor Lumber and Land Co., C-29 (Laona, November) 

Majestic Restaurant, C-10 (Milwaukee, November) 

Vollrath Mfg. Co., C-27 (Sheboygan, November) 

Western Egg Co., C-12 (Milwaukee. December) 

Northwestern National Insurance Co., C-33 (Milwaukee, December) 
Madison Packing Co., C-35 (Madison, December) 

The board ordered no redress in the Pfister and Freeman cases. In the Silver 
Grill, Sollitt and second Creamery Package cases, the employer complied wi 
the board’s order for redress. Compliance has not been forthcoming from Ruep- 
ing Leather, Folding Furniture, Blum Box, and Building Development; in 
case enforcement proceedings in the courts are now pending. Nor was compliance 
obtained in 1937 from Wallie Motor (which was changing ownership) and Mor- 
ris Resnick (in which a petition for rehearing was granted). These eleven cases, 
in which decisions with opinion have been rendered, are marked X. Five cases, 
marked +, were settled by agreement without an opinion by the board. (The 
Connor settlement, however, did not stick. But the Wisconsin board has sus 
pended its proceeding in view of a more inclusive proceeding under way before the 
national board.) In the remaining six cases no decisions had been rendered at the 
close of 1937. 


+XXXXX+ XXX+4+X 
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cember the board does not indicate why it orders reinstatement of an 
employee whose place has never been filled because of a decrease in 
business. If the employer refuses to seek business or to take business 
because he thinks it better policy to contract, the board apparently 
looks into his reasons for contracting and vetoes the lay-off if one 
factor is his hostility to unionization. (One may assume that the 
man laid off was the most junior employee since no mention is made 
of seniority.) Much the same sort of question was presented to the 
board in the Wallie Motor case, where the evidence showed that the 
employer was actually operating with two less mechanics than be- 
fore the discharge of the three men ordered reinstated. Assumed 
that the policy of reduction of force was due to hostility to the 
union, may the board require the employer not to reduce his force? 
Or may it merely require that in reducing his force, he should not 
discriminate on account of union membership (e.g. observe senior- 
ity or other customs of the business, and put discharged employees 
on a preferential list for rehiring®*) ? Evidently the board takes 
the view that it may compel the employer to maintain his force in 
these circumstances ; but why it comes to this view is not made clear. 

Perhaps the board is using formulas where flexibility is needed. 
Nearly every decision holding a discharge unfair has carried a 
reparation order to “offer immediate reinstatement” and “make 
whole any loss of pay” by payment of the wages the employee would 
have earned less any amount he did earn at other work. But this 
formula does not necessarily fit. In the Wallie case, for example, not 
only did the evidence show that the employer, when he reopened 
after the lockout, so arranged his business that he carried on with 
two less men, but also that, after a period of worklessness, two of the 
three discharged employees got permanent jobs at better pay than 
they had received from Wallie. The result of the board’s order seems 
te be that in these cases the company makes no reparation beyond an 
offer which will be declined (or accepted merely to spite the employer, 
to be followed probably by an immediate quitting to return to the 
better job). It seems to me unwise to compel the employer to re-create 
jobs that he has really abolished (though with wrongful motive) and 
particularly unwise to compel him to re-create jobs for men who will 
not accept them with the serious purpose of service. But if rein- 
statement is proper, there should also be an award for loss of wages 





“Establishment of a “waiting list” was ordered in the Silver Grill case 
where the board found that the employee of shortest service had been discharged 
for union activity, but that her place had been filled by an employee of greater 
seniority who had returned from a permitted absence. 
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due to wrongful discharge. The formula for payment used means in 
the Wallie case that the respondent pays these two men nothing though 
each was without work for a period. The proper formula would seem 
to be to require the employer to make good all loss of wages up to 
the time reinstatement is offered or as steady and as profitable a job 
is obtained.1®® If the employee gets no work for 10 days, the re- 
spondent should pay full wages for that period; if he gets lower paid 
work, the respondent should make up the difference. But his getting 
a better paid job should not reduce and eventually wipe out the 
amount that the respondent is required to pay, as is the effect of the 
board’s formula. 

Again in the second Creamery Package case greater flexibility 
might have been juster. The board refused to order the reinstate- 
ment of foreman Roberts, a union member, but recommended that the 
respondent offer him employment not involving supervisory duties, 
Though there is an express finding that his discharge was due not 
to his union activity but to his inefficiency as foreman, the board, 
deeming him “a person of high character as well as a skilled work- 
man”, might have found that he was removed as foreman because 
of inability to handle the job but was fired from employment be- 
cause of union activity. An order requiring tender of employment 
as a workman would seem to fit the situation better than a mere 
recommendation. 

The board’s findings of unfair practices within subsections 1 and 
3 in ten cases (ail the unfair practice cases except Matter of Pfister 
Hotel) do not, with one exception, call for detailed discussion. De- 
rogatory remarks about unions by the employer or his agents, ac- 
companied sometimes by explicit threats or by demotion or discharge 
of union members, have been found in each case. In each case where 
the remarks had no such accompaniment the board has treated them 
as carrying implied threats against employees engaging in union ac- 
tivity. 

In the Freeman case the board pointed out that it would not there 
“consider the limits of permissible employer conduct”, for, even if the 
president of the employer corporation “did not abuse the employer- 
employee relationship, his superintendents and especially his fore- 
men [who denounced the CIO] clearly did so”. It appears that the 
president’s conduct consisted of calling small groups of employees 
during their work to his office, an unprecedented procedure, and 
telling them of his willingness to have them join the Boot and Shoe 


—_! 





™ The order in the Resnick case seems to be so calculated. 
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Workers Union (AFL) (which, as he knew, was competing with the 
United Shoe Workers (CIO) in organizing the employees) and in- 
dicating the marketing advantage to the company of having the use 
of the AFL mark on its shoes and the employment advantage to 
the workers of being members of the union prevailing in the shoe 
industry of the region. Such conduct, without more, seems to the 
writer a clear abuse of the employer-employee relationship which it 
would have been at least proper to condemn—not because of what 
Mr. Freeman said but because of the time and place and circum- 
stances in which he said it. He was not giving advice sought by em- 
ployees nor was he stating his views at arm’s length; he was com- 
pelling his employees to listen to his views as part of the day’s work. 
Instead the board said nothing about the manner of the interview but 
this about its content : 


Assuming, without deciding, that an employer may lawfully 
encourage membership in a genuine union in preference to no 
union at all, or even that he may “express a preference” [the 
reason for quoting the phrase is not evident] for one genuine 
union rather than another, he cannot affirmatively discourage his 
employees from selecting any union which they may prefer. We 
conclude that the activities of respondent’s superintendents and 
foremen . . . did discourage membership in the United Shoe 
Workers. 


But is it not discouraging membership in X union to recommend 
that employees join Y union, its rival in the plant (whether or not X 
union is mentioned derogatively)? Certainly one cannot hold a 
conversation licit if, when X and Y are mutually exclusive and com- 
peting, the employer says, “I prefer Y”, but illicit if he says, “I pre- 
fer Y to X”,170 

I should prefer to see the board preserve to the employer full 
freedom to speak facts, and honest opinions up to the point of de- 
famation of the union, provided always that his remarks are made 
in the public press or on the public platform and not specifically to 
employees (unless privately in answer to bona fide inquiry) or in 
circumstances connected with the services they render. Such circum- 





Judge Reis’s opinion puts it thus: “We may say parenthetically that this 
distinction—namely, that by virtue of the federal law the employer may neither 
encourage nor discourage but under the Wisconsin Act he may encourage but not 
discourage—is, to us, almost Tweedledum and Tweedledee, If the employer goes 
out and encourages AFL in his plant, he is thereby discouraging CIO in the same 
factory, and the reasoning by which his encouragement is condoned and his dis- 
couragement decried, is superficial and sophistic. The encouragement of one is 
automatically the discouragement of the other.” 
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stances make mild remarks coercive (unfair) where vitriolic attack 
in other surroundings would be only persuasive (fair). Of course 
any accompaniment of discriminatory action (or express threat 
thereof) against employees who disregard the opinion expressed 
would be an unfair practice, whatever the circumstances. Unless some 
such rule grows up and is applied flexibly, according to the degree 
of authority exercized by the employer in the community, there is 
danger of unhealthy suppression of opinion.17! Present developments 
im the Weirton Steel Co. case before the national board make it likely 
that the courts will soon have to pronounce on this question more 
explicitly than they have heretofore.17? 

If the employer under the Wisconsin Act may by his employment 
policy encourage unionism (if he does not at the same time dis- 
courage membership in a labor organization), which I have sug- 
gested to be a proper interpretation of section 111.08(3), it must 
follow that, as the board says in the Freeman case, he may by his 
language encourage unionism (subject to the same condition), 
even under circumstances that are coercive. In allowing this the 
Wisconsin Act differs from the national. But when the encourage- 





™ Judge Reis’s opinion (also failing to note the circumstances of the ex- 
pression of opinion by Pres. Freeman and his subordinates) gently rebukes the 
board for limiting freedom of speech: “We [ia contrast to the board] might say 
that an employer has the right to call CIO radical or to paint AFL as conserva- 
tive, in such vivid rhetoric as his tongue may be wont to use. Everyone else, from 
top to bottom, is saying what he pleases about CIO and AFL. . . . What then, it 
may be asked, has become of the employer’s constitutional rights to speak his 
own piece? We need not determine however, whether the WLRB was wrong 
in concluding—as a matter of law—that Freeman Shoe Company of Beloit went 
beyond the ‘permissible employer conduct’ and became ‘unfair’.” 

™™ According to Texas & New Orleans R.R. Co. v. Brotherhood, note 38, 
above, at 568, 50 S.Ct. at 433, “The use of the word [i.e. the prohibition by the 
Railway Labor Act, note 37, above, of employer “influence” on the choice of 
employee bargaining representatives and vice versa] is not to be taken [in a sense 
that might make the prohibition unconstitutional] as interdicting the normal 
relations and innocent communications which are part of all friendly intercourse, 
albeit between employer and employee.” And in Associated Press v. NLRB, 301 
US. 103, 133, 57 S.Ct. 650, 656 (1937): “The order of the board [requiring re- 
instatement of a filing editor (one who receives, rewrites, and files news for 
transmission) found to have been discharged for union activity, was not an in- 
vasion of the freedom of the press, for it] in no wise circumscribes the full free- 
dom and liberty of the petitioner to publish the news as it desires it published or 
to enforce policies of its own choosing with respect to the editing and rewriting 


of news for publication and ...to discharge . . . any editorial employee who 
fails to comply with the policies it may adopt.” Four justices dissented on this 
point. 


** The United Shoe Workers local (CIO) was not listed by the board till 
after the alleged unfair practices occurred. Strictly speaking, then, the employer 
did not discourage membership in a “labor organization”. But a like exactitude 
regarding the Boot and Shoe local (AFL), note 117, above, would seem to in- 
validate its all union agreements. 
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ment of membership in one union is just as definitely a discourage- 
ment of membership in another, as it was in the Freeman case where 
the president’s talks, no less than those of his subordinates, were 
necessarily aimed at discouraging and did discourage membership in 
the CIO, they were reprehensible because the circumstances neces- 
sarily made them coercive.'"4 

Subsection 5 of section 111.08 has been involved in three de- 
cisions. In the Pfister case the board found that the employer had 
never refused to bargain with exclusive representatives. The em- 
ployer was in doubt about the proper unit of representation as well 
as about the representative authority of the United Catering Work- 
ers, which made the charge. It was a situation calling for the board’s 
determination of representation, rather than for a charge against the 
employer. The board pointed out that where, as here, a substantial 
claim of a rival union made it dangerous for the employer to 
bargain with either, a union desiring to be recognized as exclusive 
representative should petition the board for certification. “Since 
neither the Act nor the Rules provide for such petitions by employ- 
ers, the initiative in dispelling genuine and reasonable doubts obvi- 
ously should come from the employees.” An election was ordered, 
but the determination of the unit and other particulars of the elec- 
tion were left (failing agreement of the unions) to a further 
order.174* ay “| 

The Folding Furniture decision shows the line between mere 
meeting and “bargaining”. For an employer “merely to meet with 
the representatives of his employees, however frequently, does not 
satisfy the law. There must be a bona fide attempt to come to terms.” 
In this case the employer “made no counter-proposals” to the union 
demands “nor did he weigh them seriously at any time”. After 
several fruitless meetings the employer locked out his workmen 
until they would undertake to postpone collective bargaining for 
three months. This was held to be conduct within subsection 5. 
Perhaps the most significant phrase in the opinion is the mention that 
there is no proof that the union demands were “arbitrary or capri- 
cious”. The board thus intimates that the union demands must be 
bona fide and reasonable before the employer is bound to treat them 





™ The part of the Freeman opinion dealing with the all union proviso which 
Played the determinative role in the disposition of the case has already been com- 
mented on. See text following note 152, above. 

See note 90, above. 
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seriously. Refusal to bargain is refusal to discuss seriously proposals 
of the union that are of a character meriting serious discussion.174> 

The Wallie Motor case also resulted in a finding of refusal to bar- 
gain. Here the union proposal, based on an existing contract in Su- 
perior, was presented for the consideration of an employer in Ash- 
land. This serious proposal was rejected out of hand. Obviously 
this was a refusal to bargain. 

Nothing of particular interest to the lawyer is to be found 
in the other unfair practice decisions of the board. 


Court REvIEw 


Of the five cases now before the courts, the attack in the Blum 
Box and Building Development cases, not yet argued at the close 
of the year, is likely to be chiefly on the adequacy of the evidence. 
But in the Folding Furniture, Freeman and Rueping cases the ques- 
tions most insisted on concern interpretation and constitutionality. 
In the Freeman case, the CIO petitioned for review; in the other 
four cases, the employer has taken the initiative!™® and the board has 
filed a counterpetition for enforcement.17¢ 

It is already apparent that the statutory procedure for review 
should, for convenience, be revised to bring it into conformity with 
customary procedure for review of administrative orders in Wiscon- 
sin. Section 111.10 is taken almost verbatim from the NLRA without 
regard to Wisconsin practice. There is no reason why the board’s 
order should not be as readily enforceable as its arbitration award 
under section 111.12(3). Judgment should be obtainable, perhaps 
by any interested party, by merely filing the order in the circuit court, 
without filing a petition accompanied by the record of the board’s 
proceedings, as required by section 111.10(5). Judgment is now so 
obtainable, under section 102.20, on awards of workmen’s compensa- 
tion. If any party wishes review of the board’s order, it should be by 
an action for review, promptly started and directed against all par- 
ties ; not by a petition to the court as provided by section 111.10(6). 
This is the familiar and satisfactory procedure now in use for review 





*® At the end of 1937 the case was under advisement of the Dane County 
circuit court, Judge Walter Schinz, sitting. 

**The Rueping Co. started an injunction suit in federal court. The board 
obtained a stay of this suit by starting enforcement proceedings in state court. 
Wis. Stat. §111.10(5) and §285.06; US. Jud. Code $266, 28 U.S.C. $380. In the 
other four cases suit was started in state court under §111.10(6). 

Under §111.10(5). 
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of awards of accident and unemployment compensation. See sections 
102.23 and 108.09(7). 


RELATION OF THE WLRA To GENERAL Law 


This article has treated of only a few of the provisions of the 
Wisconsin Labor Relations Act—only some of those that differenti- 
ate it from the NLRA and those which the board has had occasion 
to apply in its formal opinions. Many gaps can be filled by the de- 
cisions of the NLRB and of the courts reviewing those decisions.177 
But many gaps remain—such as (1) what, if any, labor contracts, in- 
dividual or collective, antedating the Act or its application by the 
board, qualify its application by the board; and (2) what effect, if 
any, has the Act on the general law, both civil and criminal, admin- 
istered by courts. 

Probably the national board will make. decisions to fill the first 
of these gaps before the question requires decision under the Wis- 
consin Act, decisions which will be strong precedents for Wisconsin, 
for there is nothing to differentiate the Acts in this respect. Certainly 
every board will avoid, if it possibly can, overriding existing con- 
tracts, particularly while it remains doubtful how far the courts 
will act in harmony with the board’s views regarding existing con- 
tracts that do not conform with the Act.17™ 

On the second point, however, Wisconsin law and federal law 
may be widely different. The Wisconsin law, as has been said, al- 
teady protected employees from employer interference with organ- 
ization before the enactment of the law setting up the Labor Re- 
lations Board. There is nothing to show that the WLRA does other 
than provide an additional procedure for dealing with this and other 
practices termed unfair by that Act. Moreover while the remedy 
administered by the NLRB is described as “exclusive”,178 an indi- 
cation that the enforcement of rights under the NLRA is not a con- 
cern of the courts!7® (except by review of the decisions of the 





** The Spring number of Law and Contemporary Problems will be devoted to 
the NLRA, which has already received much attention in legal publications. A 
few of these articles are mentioned in notes 9, 100, and 103, above. 

See (1938) 51 Harv. L. Rev. 520, 532, and Pa. LRB v. Red Star Shoe Re- 
pairing Co. (Com. Pleas, Phila. City., Dec. 1937) 3 Monthly Bull. League for 
Ind. Rights 16. 

™See note 59, above. 

(1) This seems to me, as indicated in note 70, above, the limited effect 
of the NLRA (and probably of the WLRA). The only case I have discovered 
where employees or unions have brought a suit based on a Labor Relations Act is 
Deckoff vy. Hillary Theater Corp. (N.Y. Sup. Ct., Kings Cty., Oct. 1937) summar- 
ized 2 Monthly Bull. League for Ind. Rights 184. Here the court refused to re- 
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NLRB), this word is omitted in the Wisconsin Act, thus leaving to 
suitors all previously available court remedies,'®° particularly those 





dress unfair labor practices, the NYLRB having already issued a complaint. Com- 
pare Pyle v. S..S Saccarrappa (U.S.D. Ct., E.S.C., Dec., 1937) summarized 3 id. 8, 
and Agwilines Inc. v. NLRB, 87 F(2d) 146, 150-1 (C.C.A. 5th, 1937). But 
employers have had some success in getting courts to apply the representation 
section (NLRA §9). Thus in Grace Co. v. Williams, 20 F. Supp. 263, 266, and 
Cupples Co. v. AFL, 20 F. Supp. 894, 897 (both E. Mo., 1937), the court, relying 
on decisions under the Railway Labor Act, note 37, above (erroneously, I think, 
for there is no board to deal with unfair labor practices of railways), said, though 
refusing relief on other grounds, that an employer has standing in court to pre- 
vent picketing by a group of employees before the NLRB has decided a pending 
controversy concerning representation. Contra: Lund v. Woodenware Workers 
Union, 19 F. Supp. 607, 610 (Minn., 1937): “Congress intended that all such 
questions should be determined by the labor board, and not by the courts.” If 
there is picketing by a minority group after the NLRB has certified a represen- 
tative, as in Oberman and Co. v. United Garment Workers, 21 F. Supp. 20, 26 
(W. Mo., 1937) (injunction forbidding picketing granted), there is a stronger 
argument for allowing suit based thereon; for uniformity of application of the 
NLRA is not thereby threatened. Compare note 182, below. But even here the 
determination of the board, as I read the Act, gives standing only to employees 
(or their bargaining representative) and only to present charges to the board 
against the employer (for refusing to bargain), but no standing in court to any- 
one. (But compare discussion of minority rights, in text, following note 185, 
below.) 

(2) But the NLRA (and so the WLRA) would seem to have certain mega- 
tive effects on court proceedings. For example, if the making or performance of a 
contract constitutes an unfair labor practice under the Act, the courts must treat 
it henceforth as void as against public policy. But whether it constitutes an un- 
fair labor practice appears to be a question peculiarly for the board. See note 
182, below. Yet the question may arise when the board has not acted and in an 
action to which the board is not a party, as it did in International Brotherhood 
of Electrical Workers v. National Electric Products Corp. (U. S. D. Ct., W. Pa., 
July 29, 1937), where the union sued to enforce the closed shop agreement quoted 
in note 159, above. Since the NLRB’s jurisdiction to decide the question depends 
on the filing of charges and the I.B.E.W. could not file charges (for failing to 
carry out a collective agreement is not, under the existing Act and decisions, an 
unfair labor practice), the court in such a situation has either to disregard the 
Act (as this court did) or else to make its own determination as to the conformity 
of the contract with the NLRA. (But the court’s giving effect to the contract did 
not prevent the board from coming to a contrary conclusion a month later. Matter 
of National Electric Products Corp., note 159, above.) 

(3) Surely there is need for legislation to (a) make the board the exclusive 
determiner of these questions and allow all interested persons to call upon the 
board for a decision; or else (b) clearly give to the courts jurisdiction parallel 
to that of the board in repressing unfair labor practices. 

(4) Another possibility is to abolish the board’s dealing with unfair prac- 
tices, but leave it exclusive decision of representation controversies. The Railway 
Labor Act has proved so successful that it may be the best model to follow: (a) 
Leave unfair labor practices (whether of the employer alone or of both parties) 
to the courts (compare Texas and New Orleans Ry. v. Brotherhood, note 38, 
above). (b) Have a board, accessible both to employers and to employees, em- 
powered to mediate and arbitrate labor disputes and exclusively to settle repre- 
sentation questions (compare the National Mediation Board). (c) Entrust solely 
to this or another board (labor court) the adjudication of controversies concern- 
ing breach of collective contracts by either party (compare the National Rail- 
road Adjustment Board, note 22, above, and WLRA §111.15(4)). 

™ Also §111.11 (which has no prototype in the NLRA) entrusts enforcement 
to the courts by suit instituted by the state at request of the board. 
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founded on rights established by the Labor Code as expounded in 
the Simplex and American Furniture Co. cases.181 Perhaps the rule 
of these cases may be so enlarged by the courts, interpreting the Labor 
Code and its avowed sequel the WLRA, as to bring the whole unfair 
practice province of the WLRB within the competence of the courts 
also. Perhaps, on the other hand, the courts will, in the mood of 
judicial self-limitation, conclude that they should retreat from the 
position taken in the Simplex case and leave the province of unfair 
labor practices and employee representation exclusively to the 
WLRB.18? But since the board is not obliged to act—when a charge 
is filed, it “shall have power to issue . . . a complaint”; not, it shall 
issue a complaint ;18* and when it gets a petition for determination 
of representatives, it may “decline jurisdiction”!%**—, I think it 
unlikely that the courts will construe the WLRA in a way to cut 
off private redress theretofore available.1®* It is problematical, how- 
ever, what court remedies now exist; and it probably will remain so 
as long as the board’s procedure is speedy and productive of redress. 

The Act (like the NLRA) leaves obscure several subsidiary 
rights—rights of and against individual employees and minority 
groups, now that collective bargaining rights are clearly established. 
The Act says that individuals or groups “shall have the right to pre- 





™ Notes 49 and 65, above. 

™ See Texas and Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U.S. 426, 27 
S.Ct. 350 (1907), and Great Northern R.R. Co. v. Merchants Elevator Co., 259 
US. 285, 42 S.Ct. 477 (1922). Here, despite an express statutory saving of 
preexisting remedies, the courts leave to the exclusive decision of the Interstate 
Commerce Commission questions which required handling by specialists. Compare 
State ex rel. Superior v. Duluth St. Ry. Co., 153 Wis. 650, 142 N.W. 184 (1913), 
and Corstvet v. Bank of Deerfield, 220 Wis. 209, 232, 263 N.W. 687, 697 (1936), 
and State v. Fasekas, 223 Wis. 356, 362, 269 N.W. 700, 703 (1937) (but note 
dissent, at 377, 269 N.W. at 709). 

™$111.10(2). Though, except where it initiates a court proceeding under 
$111.11, it proceeds in the case of unfair labor practices only upon charges being 
filed by an employee or a union. 

™* See text preceding note 104, above. 

™ The Labor Code is not limited to any particular class of employees, neither 
“employer” nor “employee” being restrictively defined. But the Labor Relations 
Act excludes labor organizations, the state, and its subdivisions from the term 
“employer” (§111.02(2)); and persons employed during a strike and agricultural 
and domestic workers from the term “employee” (§111.02(3)). An enthusiastic 
court may therefore find that the Labor Code saves for these classes excluded 
by the WLRA—domestic, agricultural and civil servants—the right to organize for 

aining, free from the interference of domestic masters, employing farmers, and 
Public officers. This seems to me unlikely both because the Code and WLRA 
should be construed together and because, in the case of public servants, the Civil 
Service Act and statutes relating to school teachers’ tenure seem to set up for 
them a complete and hence exclusive system of (somewhat incomplete) protec- 
tion against discrimination. 
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sent grievances to their employer’”’.1®5 Does this mean that the bar- 
gaining agency may not contract with the employer to require such 
grievances to be handled elsewise? And if it does mean that, what will 
the courts do with such a forbidden provision in a collective contract? 
The courts probably here, as in other instances,!*** will have to 
treat as void any provision contrary to the Act—whether it be a con- 
tract by a forbidden person (a company union or a nonmajority 
union), or a contract containing forbidden terms. But, how can any 
group or person obtain any positive redress against the employer, the 
bargaining agency, another employee, or a group for infringement 
of minority rights? Since the board gives redress only against em- 
ployers (as defined in the Act), though it might deem an employer's 
refusal to receive grievances an unfair labor practice meriting re- 
dress, it could do nothing if other persons (unless “acting in the in- 
terest of an employer”) impeded access to the employer. Redress, if 
any, could be got oniy through an action in the courts. Here there- 
fore the courts may be confronted with a choice between saying that 
the Act gives a right without a remedy or saying that the Act alters 
the law administered by the courts in private actions. Moreover, 
what is the presentation of “grievances” as distinguished from “bar- 
gaining”, of which the majority representative is given a monopoly? 

The Act leaves dark also the relationship between it and the na- 
tional Act,!85» though many employers appear to be subject to both!* 
and it is conceivable that the differences between them are sufficient 
te make obedience to both embarrassing. At present there is a 
working arrangement for “clearing” cases between the two boards 
which has prevented proceedings by both against the same person 
for the same labor practices. Whether the one or the other enter- 
tains a particular charge depends usually upon the preference of the 
charging union or individual. Since proceeding by either board is dis- 
cretionary, there is small likelihood, though clearly a possibility, 
that an employer wili be exposed to the nuisance of two proceedings 
for a single misstep. But he is of course exposed to the possibility 
of a proceeding before either board and must accordingly conform 
with both Acts, if and to the extent that each is operative. Even if the 
WLRA is limited by court decision on constitutional grounds, the 





85 §111.09(1). See also §111.02(6), final proviso. 

188 See notes 177a and 179 (2), above. 

8% But the WLRB is directed to cooperate with the NLRB. §111.13(5). 

%* This of course depends on the Supreme Court’s eventual answer to 
question of constitutionality raised by the Rueping and other cases. 


5, above. 
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employer will still find himself subject to the Wisconsin Labor Code, 
unless the courts should deem that also superseded in some measure 
by the NLRA. 


SUGGESTIONS FoR AMENDMENT 


In appraising the Wisconsin Labor Relations Act as a model for 
legislation elsewhere, there are three preliminary questions that must 
be settled and that have so far been only hinted at. These are: (1) 
Would such a law better set up a standard of union conduct as well 
as a standard of employer conduct and give the board appropriate 
powers to enforce both standards? (2) Should the board be both 
prosecutor and judge? (3) Should the board be both mediator and 
prosecutor-judge? In each of these matters there are differences be- 
tween the national Act and the Wisconsin Act. Though there is not 
yet sufficient experience on which to base sure conclusions with re- 
spect to any of these questions, the differences should be noted. 

(1) Both the national Act and the Wisconsin Act define unfair 
labor practices in terms of employers’ behavior and provide for 
proceedings that may result in an order only against employers. But 
the state law also allows the board to entertain complaints against 
unions for engaging in practices “not consistent with the best prac- 
tices of labor organizations enjoying satisfactory relations with em- 
ployers” and for breaches of collective agreements. (Under the same 
provisions like complaints may be made against employer.) The 
nonexistence as yet of the Wisconsin labor committee (and, in the 
converse case, of the employers’ committee) requisite to the operation 
of the mediatory, or at least extra-legal, procedure here called for, 
kept these provisions in cold storage throughout 1937. 

(2) In the formal unfair practice proceedings before the board, 
the board under each Act is both prosecutor and judge. In practicé 
the national board has separated its field examiners (presiders over 
hearings) under the chief examiner, from its attorneys (prosecu- 
tors) under the associate general counsel. The Wisconsin board has 
followed this pattern, but less absolutely. Some of the board’s pros- 
ecution has been done by persons nominally subject to the attorney 
general, and where there has been court review of orders, the board 
has in each case called on the attorney general for the conduct of 
the case. But in both situations the work has actually been done by 
attorneys selected by the board and directed by it. The presidency of 
hearings, on the other hand, has been held, when not by board mem- 
bers, by staff members who very rarely serve as prosecutors. In hear- 
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ings on applications for listing as a labor organization, the board 
usually does not appear in an adverse capacity; the hearing chair- 
man, however, intensively examines the applicant’s witnesses. Also 
in hearings concerning petitions for certification of representatives, 
the board usually participates only by sitting itself or supplying a 
hearing chairman with a like fortified duty of examination.18% [ft jg 
noteworthy that under the Wisconsin Act a charge of unfair labor 
practices could be handled by the board without its participation ina 
double role, or indeed in any role, for not only may it, with consent 
of the party making the charge, refer the charge to the employers 
committee for mediatory handling,'*®” but it has a right to require 
the attorney general and district attorneys to institute suit in court to 
require desistance from unfair practices.18®* But these alternatives 
have not been utilized during 1937. 

(3) The national Act gives no mediatory function to the national 
board. Indeed it seems to forbid mediation when it says,187 “Noth- 
ing in this Act shall be construed to authorize the board to appoint 
individuals for the purpose of conciliation or mediation (or for sta- 
tistical work), where such service may be obtained from the De- 
partment of Labor.” This provision seems to have been inserted 
partly to maintain the integrity of the Labor Department’s concilia- 
tion service, partly due to rather unsatisfactory experience of the 
National Labor Board in mixing the work of conciliation with that 
of prosecution of employers for unfair labor practices. Whatever 
the reason, the other states having labor relations acts have followed 
suit,18§ Wisconsin’s being the only act which entrusts to one agency 
both kinds of activity. But it would be no violation of any term of 
the statute for the board at any time to withdraw from mediation 
work and leave it to the Industrial Commission, which is positively 
enjoined by statute to perform it.18® The board by its skill has so 
far avoided the dangers which one might imagine to inhere in dealing 





#8 See also note 81, above. 

16 $111.15(3). 

mee $111.11(1). 

*™NLRA §4(a). Actually the NLRB tries to prevent and to settle labor dis- 
putes without strict limitation to those involving unfair labor practices. NLRB, 
First Annual Report (1936) 32. Compare Pa. LRB, Annual Report for 1937, pp. 
6 and 25. And see note 83, above. 

** Equivalent language is found in the corresponding section of the Acts of 
Utah, Massachusetts, and Pennsylvania, while the provision of the New York Act, 
$702(8), is more thorough-going: “Neither the Board nor any of its agents or 
employees shall engage in any effort to mediate, conciliate or arbitrate any labor 
dispute.” 

See note 18, above. 
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in two very different ways with, sometimes, the same employer.1®° 
Indeed the board has been so markedly successful in mediation (due, 
above all, to the personal qualifications of the board members) that 
it would seem desirable, if the prosecution of unfair practices im- 
pedes mediation, to turn over the repression and redress of unfair 
labor practices to the ordinary procedure of the courts.19 

This examination of the administration of the Act leads to the 
conclusion that the following material changes should be considered: 

(1) The abolition of the requirement of full time duty of three 
board members. (Full time duty of one member, with perhaps a 
higher salary, would be desirable, however.) 

(2) Either the abolition, or the better definition of the signifi- 
cance, of listing; and therewith a reconsideration of the use of the 
terms “labor organization” and “company union”, wherever they 
occur. 


(3) The rewriting of the all union contract clause to make clear 
just what it permits, and the clarification of subsection 3 of section 
111.08 to harmonize therewith. 

(4) The removal of the doubt concerning the extent to which the 
Act lays down a rule for courts as well as for the board. (This is 
particularly important with regard to employment contracts, which 
should never be allowed to deflect the operation of the Act or delay 
it; and equally necessary to give any real effect to the provisions re- 
garding minority rights.) 

(5) The revision of the procedure for court enforcement of board 
orders; alternatively, in unfair practice cases, the substitution of 
court proceedings for original board proceedings.191 

Though never yet fully manned, the ship WLRA is sailing neatly 
through a gale on a course where the violent cross currents of AFL 
and CIO rivalry have doubled the danger.19? The ship was built 





- In Matter of Folding Furniture Co., the employer objected to Father Haas’s 
adjudicating unfair labor practices after he had tried to obtain a settlement by 
mediation. This was apparently a challenge of the constitutionality of the pro- 
vision ($111.05) that “A member who participates in such an inquiry [any in- 
quiry necessary to the board’s functions] shall not be disqualified from subse- 
quently participating in a decision of the board in the same case”. The challenge, 
however, was avoided. The board did not assert or deny Father Haas’s authority, 
but he actually did not participate in the decision of this or any subsequent case. 

™ Under §111.11(1). Compare note 179(4), above, suggesting allowing 
redress in the courts by action of the person aggrieved. 

sm More radical changes are outlined in note 179(4), above. 
; While of labor groups the AFL has been the chief critic of the NLRB, it 
is the CIO that has been the more dissatisfied with the WLRB. The disposition 
by the board of the Freeman Shoe Corporation case was particularly resented by 
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from the NLRA plans which were drawn without these strains ip 
mind. But under skilful steersmen she is weathering the stress 
successfully and is proving her seaworth. The legislature in 1939 
will doubtless caulk seams and overhaul and improve rigging. But 
the hull is sound, and the officers and crew very capable.'%8 








the CIO, which appealed the case to the courts—the only case of appeal by a 
union. In response to a letter inquiring about the CIO’s attitude toward the 
WLRA, Gunnar Mickelsen, secretary-treasurer of the Wisconsin State Industrial 
Union Council, wrote me (Nov. 17, 1937) that “While the CIO in Wisconsin 5 
heartily in accord with the state labor act almost in its entirety, we are frankly 
disappointed in the manner in which the board has functioned during the lag 
two months or so. . . . In the Freeman Shoe case . . . the board in effect com. 
mitted harikari. . . . It has shown a bias towards the AFL so strong that it has 
become unmistakable to everyone”. After Judge Reis’s decision in the Freeman 
case, note 155, above, Max Geline, attorney for the CIO, was quoted by the prey 
as saying that, as interpreted, the law [i.e. the all union agreement proviso] was 
“designed to permit dishonest organizers and employers to defeat the rights 
of employees”. 

™ During the first two months of 1938, the board disposed of four of the 
six undecided unfair labor practice cases, note 167, above. It found Madison 
Packing’s unfair practices (refusal to bargain) had ceased. It dismissed Vollrath. 
It found wrongful discharges by Western Egg and Majestic Restaurant, and 
ordered appropriate restitution, whereupon the respondents sought court review, 
the board counterpetitioning for enforcement. Of the few cases heard in January 
and February, only one was decided by March 1, Matter of Farmer’s Store Co,, 
the complaint (of unfair practices in the discharge of an employee) being dis- 
missed. 


Compliance was obtained from Resnick and Wallie Motor. As it was dis- 
covered that compliance by Silver Grill and Creamery Package was incomplete, 
the board instituted enforcement suits, which have not yet come to hearing. 

Of cases in court at the end of 1937, there has beem progress in only two 
cases. Circuit Judge Hoppmann heard Building Development on January 20 and 
Blum Box on February 2. The former case he remanded to the board for addi- 
tional findings on the cause of the employee’s discharge. Blum Box and Folding 
Furniture remain under advisement of the circuit court. In the supreme court 
Freeman Shoe is set for argument in the week of March 18 and Rueping Leather 
is on the April call. 

On February 2 the board announced the appointment, pursuant to §111.15(1), 
of the Wisconsin employers committee (temporarily six members) and the Wis- 
consin labor committee. The latter is in two sections (AFL and CIO) of five 
members each, which presumably will operate separately. 




















THE PROPOSED COURT OF ADMINISTRATIVE APPEALS 
Atvin C. REIs 


This superficial article is not projected as an argument in favor 
of the Court of Administrative Appeals but rather as a summary 
of the arguments by those who make them. Personally, I see only one 
fundamental reason for this new court. If the desire is merely to 
relieve the pressure which some people feel to exist on the two circuit 
judges in Dane County, then let us not go through the tedious pro- 
cess of a constitutional amendment to obtain the Court of Admin- 
istrative Appeals. A plain third circuit judge in the ninth circuit will 
accomplish this end. If, however, appeals from state commission 
orders and review of other state official acts and refusals to act can 
be expedited, the quantum of review restricted, and a measure of 
finality given to the adjudications of a Court of Administrative 
Appeals, then let us create such court either as a separate tribunal or 
as a possible adjunct to the supreme court itself. 


TREBLE TRIAL 


Under the present operation of administrative law in Wisconsin, 
an order of a state commission involves three comprehensive pro- 
ceedings. The first one, which is before the administrative body 
itself, is called “quasi-judicial”. We might as well drop the dead- 
language prefix and recognize the commission proceeding as a trial. 
This proceeding, including the preparation therefor, may last days, 
months or years. The record may comprise a hundred pages of 
testimony or 13,475, accompanied by a dozen exhibits or 567. One 
accountant and two engineers may work on the state’s case for ten 
days, or a staff of accountants and engineers may put in 41,802 man 
days'\—which is the equivalent of one man working for one hun- 
dred and twenty-five years. 

Then the matter goes into the second stage—circuit court in Dane 
County. Here there may or may not be a trial de novo, as the 
heterogeneity of our administrative statutes may declare. If the 
case emanates from the Industrial Commission, finis practically is 
written to the administrative determination when it leaves the capi- 
tol. Appeal to the courts is just about fruitless—unless the commis- 
sion blunders on the law. As to review of the facts, we are for 





*In each instance, the latter figures refer to an actual case. 
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practical purposes in Ontario where, under the compensation law 
of that province, “The action or decision of the board herein shall 
be final and conclusive and shall not be open to question or review 
in any court.” 

Not with the same incisiveness but by equal climactic effect we 
reach a similar result as to Wisconsin Industrial Commission de- 
cisions where issues of facts are involved. No evidence is intro- 
duced in court. The findings of the commission must be sustained, 
if supported by any credible evidence; and the commission is the 
judge of that credibility.2 Therefore, whether we say “credible evi- 
dence” or merely “evidence”, we are saying the same thing. More- 
over, the commission, even where the evidence is undisputed, may 
make inferences from the evidence and its inferences will support 
a finding.* The circuit court is thus tethered in reviewing the In- 
dustrial Commission on issues of fact. 

Not so with Public Service Commission orders. Here the util- 
ity or the commission* may introduce new evidence in court, in 
which event the case goes back to the commission unless the parties 
stipulate to the contrary. New evidence in turn may be introduced 
before the commission, even by the commission itself.5 Then the 
matter again comes to the circuit court, at which point the rates 
fixed by the commission’s order are “prima facie” reasonable® 

Finally, on the last lap of the road of administrative orders, 
comes the supreme court, where primarily the questions are of law 
but in some degree inquiry into the facts is made. 

This “triple threat” judicial procedure should be curtailed at 
some point along the line. Otherwise, delay, expense, waste! The 
suggestion is that by constitutional amendment we can restrict the 
now double appeal from administrative orders by creating a court 
of state-wide jurisdiction to absorb as much of the appeal shock as 
possible, limiting review by the supreme court except as to mat- 
ters of jurisdiction. The alternative is to forget about any inter- 
mediate court and make appeals direct from the commission to the 
supreme court or to the Court of Administrative Appeals as @ 
branch of the supreme court. 





* Hill’s Dry Goods Company v. Industrial Comm., 217 Wis. 76, 258 N.W. 
336 (1934). 

* Tiffany v. Moy, 273 N.W. 519 (Wis. 1937); Heineman Lumber Co. et al. 
v. Berdan et al., 276 N.W. 343 (Wis. 1937). 

* Baraboo v. Railroad Comm., 195 Wis. 523, 218 N.W. 819 (1928). 
Ibid. 
“Wis. Stat. (1937) $196.41. 
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California once made appeals in utility cases direct to the su- 
preme court.?7 One draft of the federal administrative court bill 
provided for a hierarchical structure of trial and appellate divisions 
within the court itself. The administrative court system in France 
establishes, so to speak, an “integrated court” from the Conseils de 
Préfecture to the Conseil d’ Etat. There are sufficient precedents and 
enough ingenuity to set up the mechanics for what we want after we 
decide what it is. 


STATE-WIDE 


The one concrete proposal thus far made and seriously argued 
is for a court of three judges, either appointed or elected by the peo- 
ple of the entire state, upon which court any lawyer in the entire 
state will be eligible to sit. This court will have exclusive original 
jurisdiction to review the orders and determinations of all state ad- 
ministrative bodies, commissions and officers, and such other juris- 
diction as the legislature may confer. Emphasis here is on the 
state-wide feature of the proposed court. This is in contrast with 
the situation today where every contested state commission order or 
other state official act is brought (except for jurisdiction in the su- 
preme court) before one of the two circuit judges in the ninth circuit 
comprising Dane and Sauk Counties. No one can be a judge of this 
circuit except a resident of Dane or Sauk County. This requirement 
is constitutional as is the provision that no one can vote for any 
such judge except an elector of Dane or Sauk County.® Yet, before 
these two judges come all state commission cases, whether in- 
volving public utility taxes in Milwaukee, a rate matter from Janes- 
ville or Marinette, or workmen’s compensation at Wisconsin Rapids 
or Eau Claire. 

It is argued that these varied appeals or actions to review do not 
belong to Dane County any more than to any one of the other 
seventy counties. The situs of the court may be in Dane County, 
just as in the case of the supreme court, because Madison, the cap- 
ital city, happens to be in Dane County; but the Court of Admin- 


istrative Appeals as a court ought to be just as state-wide as the 
supreme court. 





il cannot say that this involves any joy for the high court, however. 
ab Paaed -_ — shall be chosen by the qualified electors thereof 
y it Judge. . . . Every circuit judge shall reside i ircui i 
icicle Coase at Va pout i the cele fom whic 
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An AMBULATORY CouRT? 


A controversial point—one which has strong advocates pro—is 
that the Court of Administrative Appeals may be made ambulatory, 
i.e., it may travel from Superior to Beloit to hear cases. It is for 
the legislature to provide whether the court shall or shall not be 
thus itinerant. Upstate lawyers and quite generally attorneys 
throughout the state may prefer a “walking” or traveling court for 
the convenience of such attorneys and their clients. Quaere, as to the 
attitude of the state commissions, state officials and the attorney gen- 
eral’s office. They may well argue: Why should not the moun- 
tain come to Mohammed in the case of the Court of Administrative 
Appeals just as in the case of the supreme court? 


ELECTIVE OR APPOINTIVE? 


The question whether the Court of Administrative Appeals should 
be elected or appointed will provoke a marked clash of opinion. 
There are those who contend that the functions of this court are to 
be highly specialized and described by some as expert. The new 
judges to an extent will be adding machines and surgical instruments 
tc be chosen with unusual care. It is argued that they may appro- 
priately be chosen by the chief executive, just as the administrative 
commissioners themselves are selected, with the reservation in the 
case of the judges that a list of eligibles recommended by the su- 
preme court shall restrain the governor’s choice. 

Arrayed against the exponents of this plan are those who main- 
tain that such an innovation violates the basic philosophy of Wiscon- 
sin and impinges on its constitutional background which call for 
election of judges by the people of this state. These advocates 
staunchly stress the right to democracy as a right, with all of democ- 
racy’s failings, if any. They assert that government by the people may 
indeed bring an occasional mediocre judge, just as it may produce a 
bad legislator or a poor county clerk. This is the price of democ- 
racy. It is also pointed out that Wisconsin—particularly as to its 
judiciary—has not suffered, as compared with other states, in the 
calibre of the incumbents under the elective system. Moreover, 
these defenders of democracy do more than philosophize. They 
point to the practical fact that nothing inspires confidence of the peo- 
ple in the courts so much as the realization by the people that the 
courts are their own, because the people have elected them. The 
man on the street is in ill position to condemn and criticize the judge 
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who has appeared before him for election and been endorsed. But 
once put courts beyond the reach of the people, then, say these, woe 
the day! 


PERSONNEL—SPECIALISTS 


We have not stressed herein the argument sometimes advanced 
that the court which is to deal with administrative complexities and 
ramifications, should be comprised of technicians. Doubtless this 
must be considered most seriously ; not to the exclusion, however, of 
insisting that the judges who are to handle state commission orders 
should still be human beings, as well as computers of sinking fund 
depreciation. 

Issue may well be joined on the proposition whether three 
judges are necessary to handle state appeals. It is observed that 
today two judges are taking care of all this litigation and, in addi- 
tion, doing the regular work of an unusually heavy circuit. 

An attribute in the requirement of three judges doubtless is 
that it would be difficult to find one man omniscient enough to un- 
derstand the whole gamut of state administrative perplexities, in- 
cluding industrial accident and disease, public utility regulation and 
securities’ issues, tax administration and assessment values, banking 
and insurance practices, etc. Unquestionably all of the three judges 
would know that arteriosclerosis and septicemia concern workmen’s 
compensation claims; but perchance only one of the three would 
recognize that the Gompertz-Makeham formula (i=ks* 9°) affects 
utility rate calculation, not concrete road building, and that dial con- 
version relates to telephony, not to religious metamorphosis. 


CONSTITUTIONAL AMENDMENT 


It has been assumed in the foregoing that a constitutional amend- 
ment, rather than a statute, is necessary in order adequately to cre- 
ate a Court of Administrative Appeals in Wisconsin. If the main 
objective of demarcating jurisdiction between the supreme court and 
the new forum is to be attained, a constitutional amendment is con- 
ducive to this end. Certainly if the new judges are to be appointed 
rather than elected, amendment to the constitution is mandatory, be- 
cause the “fathers” called, and the sons so far have echoed the neces- 
sity, for elected judges. State-wide jurisdiction in the new court 
seems best effected by a constitutional amendment, despite the naked 
likelihood that the legislature might create such a court with the 
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anomalous appellation “inferior court”.® Whether such an inferior 
court could be subjected to state-wide election, however, presents 
occasion for pause.!° 

All in all, a constitutional amendment—if we are to have the 
Court of Administrative Appeals—is the desideratum. The ques- 
tion is: Do we want such a court? Upon the answer the best minds 
of the Wisconsin judiciary, legislature, state officials and commis- 
sions, lawyers and law students well may concentrate during the 
coming year. 





* American Loan and Trust Co. v. Bond, 91 Wis. 204, 64 N.W. 854 (1895). 
“The legislature . . . shall have power to establish inferior courts in the 
several counties, with limited civil and criminal jurisdiction.” Wis. Const. art. 


Vil, §2. 











THE RULE OF LAW: A REVALUATION 
WILLIAM EBENSTEIN 


It is now over fifty years since Dicey formulated the concept 


of the rule of law as the cornerstone of British constitutional life 
and politics. Dicey himself defined the rule of law as follows: 


The ‘rule of law’ means, in the first place, the absolute suprem- 
acy or predominance of regular law as opposed to the influence 
of arbitrary power, and excludes the existence of arbitrariness, 
of prerogative, or even of wide discretionary authority on the 
part of the government. Englishmen are ruled by the law, and 
by the law alone; a man may with us be punished for a breach 
of law, but he can be punished for nothing else. It means, again, 
equality before the law, or the equal subjection of all classes to 
the ordinary law of the land administered by the ordinary Law 
Courts; the ‘rule of law’ in this sense excludes the idea of any 
exemption of officials or others from the duty of obedience to 
the law which governs other citizens or from the jurisdiction of 
the ordinary tribunals; there can be with us nothing really cor- 
responding to the ‘administrative law’ (droit administratif) or the 
‘administrative tribunals’ (tribunaux administratifs) of France. 
The ‘rule of law’, lastly, may be used as a formula for expressing 
the fact that with us the law of the constitution, the rules which 
in foreign countries naturally form part of a constitutional code, 
are not the source but the consequence of the rights of individ- 
uals, as defined and enforced by the Courts; that, in short, the 
principles of private law have with us been by the action of the 
Courts and Parliament so extended as to determine the position 
of the Crown and of its servants; thus the constitution is the 
result of the ordinary law of the land.? 


The personal prestige of Dicey in the science and practice of 


government, the literary brilliance which gives his writings the touch 
of the classic, and the fact that he was historically the first to at- 
tempt an exposition of the British constitution in a systematic fash- 
ion have made his contribution a lasting one. His work in consti- 
tutional law and political theory has grown in course of time into a 
significant contribution to the national life of the English-speaking 
countries. But when principles become integral elements of our 
social heritage we are apt to forget very soon their rational basis, and 
incline rather to conceive of them as habitual assumptions of our 











— 
*Law of the Constitution (8th ed. 1915) 198. 
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social thought and action. The critical attitude recedes into the 
background, and principles acquire the character of unquestioned 
tenets which are viewed in the light of traditional respect and rever- 
ence rather than of reason searching for truth. 

For almost two generations Dicey’s formula of the rule of law 
has dominated Anglo-American legal theory and practice. The recent 
onslaughts on Dicey that have been attempted by a younger gener- 
ation of lawyers and political scientists in Great Britain and in the 
United States have at least the merit to have broken the wall of 
silent veneration of Dicey’s fundamental doctrines. However, in the 
opinion of the writer these scholars, brilliant and justifiable as their 
ideas may be in certain aspects, have often landed in the pitfall of 
overreaching themselves in the process of disclaiming Dicey. It is 
the purpose of this paper to try to establish the necessary balance 
between unmitigated adulation of Dicey on the one hand and too 
radical criticism on the other. The rule of law seems to me to be 
inextricably bound up with the doctrine of the separation of powers 
because concentration of several types of power in one agency leads 
to a gradual elimination of the reign of general pre-established rules 
of law and of their interpretation by independent courts of justice in 
favor of more specific governmental acts and decisions arrived at 
upon grounds of expediency from case to case. It is especially the 
independence of the courts which is indispensable if the rule of law 
is to be effectively guaranteed. Where, as in totalitarian states, all 
political power is concentrated in an exclusive party hierarchy culmin- 
ating in the dictator, the problem of the rule of law hardly emerges 
either in theory or in practice. The shifting will of the dictator is the 
supreme norm of the whole legal order, and is its real constitution. 

The doctrine of separation of powers had been expounded before 
Montesquieu by Harrington, Locke and Bolingbroke, but it is due to 
Montesquieu that it has become an essential weapon in the armory 
of political theory and practice. The study of the English consti- 
tution was largely responsible for his doctrine, which since has tran- 
scended the boundaries of philosophical speculation and has become a 
history making force. The political evolution of the United States, 
French, and many another modern democratic constitution bears 
ample evidence to this powerful practical influence of Montesquieu’s 
teachings. 

To-day it is on the whole agreed on the part of competent Eng- 
lish writers? that Montesquieu’s interpretation of the English consti- 





* Amos, The English Constitution (1930) 57 et seq.; Jennings, The Law and 
the Constitution (1933) 6; Wade and Phillips, Constitutional Law (1933) 38. 
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tution even of his own time was “a very incomplete and to some 
extent misleading account of that mechanism”.® Professor Henri 
Lévy-Ullmann, a leading French authority on English law, says in 
this connection : 


His knowledge of the historical authorities was—to say the 
least—but meagre. And England and the English were to him 
but a misty vision as he gazed from his vineyard in sunlit Gascony. 
. . . Most decidedly England is not the classic home of the Sep- 
aration of Powers.* 


Contemporary Britain offers still less the scene of political life to 
which the notion of separation of powers could be justly applied. 
The “Report of the Committee on Ministers’ Powers”, which is not 
only an outstanding document in problems of actual government but 
also a fascinating co-operative study in legal and political theory by 
leading British jurists, contains the following statement : 


In the sphere of central government the Crown was and still 
is an essential part of the Legislature. . . . The House of Lords 
was and still is a part of the judicial as well as of the legislative 
machinery of the State. Some of the privileges of the House of 
Commons gave and still give to it the characteristics of a Court 
of Law. The Courts, by means of the prerogative writs, exercised 
and still exercise an administrative control, under judicial forms, 
over all subordinate jurisdictions, amongst which was included in 
the eighteenth century the whole machinery of local government. 
In the sphere of local government, the lines between the differ- 
ent functions of government were not merely blurred but dis- 
appeared. Quarter and Petty Sessions in town and country alike 
exercised legislative, executive and judicial functions.® 


In addition, the constantly increasing legislation of administrative 
bodies and public agencies of various types deserves mention here as 
is proved by the volume of literature, both in Britain and in the 
United States, dealing with the problem of “delegated legislation”.® 





* Report of the Committee on Ministers’ Powers, Cmd. 4060 (1932) 8. 

“The English Legal Tradition (1935) 234. 

*Report of the Committee on Ministers’ Powers, Cmd. 4060 (1932) 8, 9. 

*For an introduction into the state of the problem in Great Britain, see the 
Report of the Committee on Ministers’ Powers, Cmd. 4060 (1932), and the 
monograph of John Willis, Parliamentary Powers of English Government Depart- 
ments (1933). For the United States, see the works of Freund, Goodnow, and 
more recently, John Dickinson’s, Administrative Justice and the Supremacy of 
Law in the United States (1927). The leading cases relating to this problem are 
United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1910), 
and more recently, Panama Refining Corp. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 
241, 79 L. ed. 446 (1935). 
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The first writer who dealt with this question in a more specific 
manner in England pointed out as early as 1920 that even then the 
output of legislation on the part of administrative bodies was ten- 
fold as compared to the legislative work of Parliament.? 

In the United States, more than in any other country, the attempt 
was made to guarantee the principle of separation of powers in 
terms of rigid constitutional provisions. Yet after an historical ex- 
perience of over 150 years “the power of the judges over executive 
and legislative branches alike, elementary in American constitutional 
law, gives the lie to the very doctrine which those judges are zealous 
to enforce”.® 

In France the constitution of 1791, while formally adhering to 
Montesquieu’s principle, already shows a network of interweaving 
functions, and this situation has continued to this very day. In 
particular, Duguit and Carré de Malberg have been engaged in the 
battle against the protagonists of the traditional conceptions of the 
doctrine of separation of powers such as Hauriou and Esmein.® 

A correct approach to the doctrine of separation of powers 
would first require a preliminary division of this problem into the 
two fundamental issues to which it gives rise: separation of powers 
as a political postulate and as a legal principle. Montesquieu him- 
self never attempted to present juristic theories but endeavoured to 
show to his contemporaries how individual liberties are protected 
and guaranteed in the mechanism of the English constitution. How 
far even this statement of Montesquieu’s actually corresponded to 
reality is another question for, as Sir Maurice Amos maintains, “it 
would be truer to say that the Constitution expressed than that it con- 
ferred the political liberty of England”.1° Leaving aside the par- 
ticular case of England, this principle would be no more tenable in 
wider terms of reference because the mere fact of separation of 
powers would in no way ensure individual liberty. Even under a 





™Carr, Delegated Legislation (1921) 2. 

* Willis, op. cit. supra note 6, at 7. The difficulties of the doctrine of separation 
of powers as applied to the relationships between Administrative Commissions and 
the Judicial Power have been recently analyzed by Professor Ray A. Brown in 
an essay of that title, (1935) 19 Minn. L. Rev. 261. For the more orthodox view 
on this doctrine see Green, Separation of Governmental Power (1920) 29 Yale 
L. J. 369; Fairlie, The Separation of Powers (1923) 21 Mich. L. Rev. 393. The 
Origin of the Separation of Powers in America has been expounded by Q. Wright 
in (1933) 13 Economica 169. 

°2 Duguit, Traité de droit constitutionnel (1923) 514; 2 Carré de Malberg, 
Théorie génerle de l’Etat (1923) 109; Carré de Malberg, Confrontation de la 
théorie de la formation du droit par degrés avec les idées et les institutions con- 
sacrées par le droit positif francais relativement 4 sa formation (1933) 7. 

* Amos, op. cit. supra note 2, at 59, 60. 
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system of complete separation of the legislative from the execu- 
tive power, individual liberties could be lawfully curtailed by legis- 
lative measures to any desired degree. The protection of the indi- 
vidual would then depend upon illegal procedures of the executive 
which, of course, runs counter to the initial assumption of the whole 
doctrine. 

Kelsen in Austria, Carré de Malberg in France, Charles H. 
Wilson in England, and John Gaus in this country substitute for the 
doctrine of separation of powers as a guarantee of individual free- 
dom the principle of distribution of power.11 This would mean that 
the protection of the individual would best be ensured by the splitting 
up of state power in the legislative stage in terms of the widest par- 
ticipation of significant interest groups in the creative political pro- 
cess. Gaus, Wilson, Kelsen and Carré de Malberg do not conceive 
of liberty in its original negative meaning, viz., as mere absence of 
restraint, but see in it something more positive: the possibility of 
taking an active part in the determination of the aims and methods 
of the state and its agents. It essentially is a revival of the Greek idea 
of freedom. 

The doctrine of separation of powers offers no less difficulty in its 
second aspect as a legal principle which is based on no ethico-political 
norms but sums up actual legal facts. Duguit writes: 


Cette conception d’une puissance souveraine une en trois 
pouvoirs est une conception métaphysique analogue au mystére 
chrétien de la trinité, . . . qui est inadmissible dans une con- 
struction vraiment positive du droit public.1? 


The correct delineation of the legislative, administrative and judicial 
powers cannot be made in substantive terms of function but only 
in formal terms of machinery and procedure. As we have seen in 
the case of England, each department combines in itself all three 
functions. It is true, however, that normally legislative organs are 
mainly engaged in the creation of statutes and laws of a general 
nature, while administrative and judicial organs produce types of 
legal norms of a more limited if not individual character. William I. 





*Kelsen, Allgemeine Staatslehre (1925) 256; 2 Carré de Malberg, Théorie 
generale de L’Etat (1923) 128; Gaus, The Frontiers of Public Administration 
(1936) 37, 69; Wilson, Separation of Powers under Democracy and Fascism 
(1937) 52 Pol. Sci. Q. 498. 

*2 Duguit, Traité (1923) 541. The sentence may (rather imperfectly) be 
translated: “This concept of three powers in one sovereign majesty is a meta- 
physical concept like the Christian mystery of the trinity ... which has no 
in a truly objective analysis of public law.” 
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Jennings, the English constitutional lawyer, calls this pragmatic 
distinction a “distinction of machinery”,!* and in this point he is in 
full accord with all representative writers of the Vienna school of law 
such as Kelsen, Merkl, Verdross, Schreier, as well as with the 
French jurist, Carré de Malberg.14 

As a merely analytical concept, then, the doctrine of separation 
of powers could be replaced by the more useful idea of distinction of 
governmental machinery or gradation of powers. The theory of 
gradation of law or concretization of legal norms (Stufenbau des 
Rechts) which has been first suggested by Adolf Merkl of Vienna, 
and which now marks a definite advance in recent legal thinking, is 
also able, it seems to me, to contribute toward a better understanding 
of the problem of separation of powers. Merkl’s theory explains the 
legal structure not in terms of co-ordinated jural relations but con- 
ceives of it as a hierarchical order where the higher norm is both 
superior to and wider than the lower norm. Thus the constitution 
would be the highest and widest norm of the whole system. From 
the constitution we descend to the statute which derives its validity 
from the constitution and also is narrower. From the statute we de- 
scend to the administrative or judicial decisions which in their turn 
are necessarily narrower than the statute and also derive their val- 
idity from it. Various intermediary types of legal acts, such as gen- 
eral administrative ordinances, regulations, etc., may enrich this 
rather elementary sketch. The fact remains, however, that in every 
case the legal order offers a network of hierarchically stratified 
powers. 

We have seen how the distinction of the legislative power on the 
one hand and the administrative and judicial powers on the other 
hand can only be maintained as a distinction of machinery or grad- 
ation of powers if the functions as such are considered. The diffi- 
culty of distinguishing the administrative from the judicial power 
is even more obvious. For both are on the same plane when viewed 





* Jennings, op. cit. supra note 2, at 14. 

“De Malberg, op. cit. supra note 11, at 114: “Les trois sortes d’actes légis- 
latifs, exécutifs, judiciaires, peuvent avoir un contenu identique; mais la méme 
décision acquiert une valeur bien différente, suivant l’autorité qui la prend; et de 
plus, les conditions dans lesquelles une décision déterminée peut étre prise, # 
varient suivant l’autorité qui prétend la prendre: voila que signifie, aujourd’bui, 
la séparation des pouvoirs. La vérité est donc qu’elle consiste 4 attribuer dis- 
tinctement aux trois sortes d’organes ou autorités des puissances de 
bien divers. C’est une séparation qui porte, non pas sur les fonctions matérielles, 
mais sur les degrés de puissance formelle. Cela ne ressemble guére 4 la séparation qué 
préconisait Montesquieu. En réalité, ce qu’on trouve consacré dans le droit pu 
francais, c’est plutét un systéme de gradation des pouvoirs qu’un systéme 
séparation des pouvoirs.” 
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in relation to the higher stratum in the legal order, viz., the statutes 
and general laws. Both have the task of interpreting and concretiz- 
ing the system of norms superior to them. “Fundamentally it makes 
no difference”, says Kelsen,'5 “whether the honor of a person is 
protected by judicial procedure or whether personal safety on the 
highroads is protected by administrative organs.” 

If there is general agreement among more recent writers that the 
administrative and judicial powers are functionally very much the 
same, the opinions disagree as to whether they differ in regard to 
machinery or organization. Jennings maintains that— 


. the simple dichotomy of ‘judicial’ and administrative’ is 
not adequate, either in respect of the nature of the function, or 
in respect of the nature of the procedure, or in respect of the 
personnel exercising the function.'® 


The Vienna school of law on the other hand does not go as far 
as that in its criticism of the traditional conceptions of separation of 
powers. In the opinion of the more representative writers of the 
Vienna school the only distinction that can be maintained between the 
administrative and the judicial powers is not related to the respective 
functions but only to their formal organization. Judicial organs are 
independent whereas administrative organs form a_hierarchy.'7 
However, this distinction is in no way a universally valid concept 
for it applies only to democratic systems of government. In total- 
itarian states both judicial and administrative organs are subject to 
orders from superior officials as to how to deal with judicial or ad- 
ministrative matters in general and in individual cases. In such 
political regimes both judicial and administrative officers are on a 
footing of equality as far as their tenure is concerned, for both can 
be dismissed for reasons of incompatibility with the existing political 
system of government. In democratic systems of government, on the 
other hand, judicial officers are independent from anybody and any- 
thing except the duty to serve the law justly. The decisions of the 
superior courts have only the power of moral persuasion, and are 
only operative a posteriori, and no superior judge can prescribe to an 





* Kelsen, Reine Rechtslehre (1934) 80. Jennings, op. cit. supra note 2, at 10, 
18 takes a similar stand on this question. In this country, too, the opinion has been 
expressed that “there is no line of sufficient clarity effectively to differentiate the 
judicial and the administrative functions and so to place them in their proper 
respective departments”. Brown, supra note 8, at 304. 
‘ — Authorities and the Courts (1935) 17 J. Comp. Leg. & Int. 
» 210, 216. 
™Merkl, Allgemeines Verwaltungsrecht (1927) 37. 
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inferior judicial organ how to deal with a case at hand. No judge can 
be dismissed from his office except in case of serious statutory offences, 
while administrative officers can be hired and fired by their superiors, 
have to obey orders emanating from their superiors as to how to ad- 
minister the law, and typically can be dismissed by them for reasons 
of incompetence or upon other grounds which the superior officer 
himself will determine. In England the independence of the judges 
has been called “the chief result of the doctrine’”!* of separation of 
powers and the same is true of the United States. The increasing 
functions of the new social service state have tended to obliterate the 
line of demarcation between the executive and the legislative powers 
in the course of the last generation. Yet the independence of the 
judges is jealously guarded in this country, as the fight against Presi- 
dent Roosevelt’s recent plan to reorganize the Supreme Court proved 
again, because it is instinctively felt that with the curtailment of 
the independence of the judges the last vestiges of the alleged or real 
separation of powers will have disappeared. 

In totalitarian systems of government even this relative distinc- 
tion between the administrative and the judicial powers ceases to have 
any meaning. The traditionally separate organization of administra- 
tion and justice may be continued for reasons of convenience or his- 
torical continuity, yet essentially they have now become completely 
identical. Recently suggestions have been made in Italy that the 
time has come to abolish the courts and replace them by “corporative 
committees”, and in Germany, too, the opinion has been expressed 
that there is no room left for any separation of powers in the new 
state. The guiding concept is now unification and not separation of 
powers.!® 

The traditional doctrines on the Continent are in opposition to 
the ideas first advanced by the Vienna school that administration is 
a stratum in the legal hierarchy. According to the accepted con- 
tinental teachings, administration is only distantly related to the 
body of law, while the purposes which administration is assumed to 
serve are considered as its essence. Such purposes are traditionally 
classified under the headings of welfare, police and military power, 
education, etc. The clear contradiction then comes up that in the 
case of the legislative and judicial powers the criterion of distinction 
is merely formal, while in the case of administration the distinction is 





** Wade and Phillips, op. cit. supra note 2, at 47. 
” Poetzsch-Heffter, Vom Deutschen Staatsleben (1935) 22 Jahrbuch des 
oeffentlichen Rechts der Gegenwart 258. 
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based on a substantive element, the nature of the purpose. In reality 
all kinds of purposes pervade all types of state powers, and in all 
cases law is the form through which those purposes are being real- 
ized. 

This traditional continental conception of administration has its 
well defined ideological and political function. It is to alienate ad- 
ministration as much as possible from its ties to the law. In France 
an eminent administrative scholar like Hauriou asserts that adminis- 
tration is autonomous and cannot be limited by the legislature in every 
respect. In Germany Otto Mayer, the greatest scholar in the field, 
went even further and stated that the administrative act derives its 
legal validity from itself.2° These typical notions are a direct out- 
come of the reception of the Roman law and the set of ideas that it 
implied. The Roman law divided the law into public law as a system 
of relationships of rule and obedience on the one hand and private law 
as a system of jural relationships of equal standing on the other. 
The private law alone was then assumed to be the “real” law while 
public law was conceived more in terms of domination. Since ad- 
ministration forms a part of public law, it was only natural that 
its essential character was thought to be outside the pale of law. 

A further direct implication of this doctrine was the maxim 
that an administrative organ may do anything which is not ex- 
pressly forbidden to it. This maxim, however, is bound to lose any 
claim to validity when we recall the fact that an administrative act, 
like every and any act of a governmental agent, owes its character 
and validity to its superior norm in the hierarchy of the whole system. 
The correct legal maxim then would be that the private citizen is 
allowed to do anything not expressly prohibited while the admin- 
istrative organ may only do what is expressly allowed by legal pro- 
vision.21_ The legal basis of the administrative act need not necessarily 
bea statute but may be any type of norm provided by the constitution. 

In England the notion of administration as a body of state activ- 
ities only distantly related to the law has never been able to hold any 
ground. Two major reasons seem to explain this evolution in the 
British Isles as compared to that on the Continent. First of all, Eng- 
land did not participate in the process of receiving the Roman law, 
with its theoretical distinctions of private and public law, which had 
been spreading victoriously over the continent. The public law of 





*Hauriou, Précis de droit administratif et droit public (1921) 34; Mayer, 
Deutsches Verwaltungsrecht (1891) 159. 

. ae a very stimulating discussion of this point see Merkl, op. cit. supra note 

at 160. 
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imperial Rome, culminating as it did in the “shocking maxim’22 of 
princeps legibus solutus est, could therefore never gain a foothold in 
England.?% 

The old continental legal system, too, did not know any distine- 
tions of private public law. Before the reception of Roman law 
in Germany there was no doubt as to the conviction that the law 
equally obligates the ruler and the ruled. In England, therefore, this 
idea was able to hold its ground in almost unbroken continuity from 
the middle ages to this day. Bracton writes in the first half of the 
thirteenth century: “Ipse autem rex non debet esse sub homine sed 
sub deo et sub lege, quia lex facit regem.”?* Later on this idea of 
the law making and controiling the king withstands all campaigns 
of attack. The Stuarts attempt to assert their supremacy over the 
law but are unable to overcome the gallant resistance of Chief Jus- 
tice Coke who prefers to resign rather than yield to the king's 
pressure.?5 

The revolution of 1688 definitely re-establishes the rule of the 
law to which the king, too, is subject. Similar to developments on 
the Continent, the battle is mainly fought between king and Parlia- 
ment. The outcome, however, of these constitutional battles is funda- 
mentally different in the two cases. On the Continent the position 
of the monarch is limited only in the field of legislation, while ad- 
ministration continues to be considered his proper domain in which 
he wili tolerate no outside interference. This is the historical root 
of the traditional continental doctrine of administration being only 
loosely related to legal bonds. 

In England, on the other hand, the constitutional battle does not 
find its finish in a partial compromise ; and this is the second main rea- 
son why England has not witnessed the growth of doctrine asserting 





* Amos, op. cit. supra note 2, at 44. 

* Cf. Redlich and Hirst, Local Government in England (1903) 329: “Neither 
the nation, nor the judges, nor the lawyers have ever accepted, or even understood 
the Code of Justinian with its logical distinction between public and private 
law; and for that reason there has never grown on English ground the idea that 
government is the special domain of the sovereign’s pleasure, and that questions 
of administration or of dispute between the State and the citizen should be gov- 
erned by different principles from those which are applied to ‘private’ disputes 
between one citizen and another. Rather, with every advance of civilization, with 
every increase in the activities of the State the internal administration of England 
has been built up as part of an entire whole—of an undivided and indivi 
system of national law.” 

*1 Bracton, De legibus et consuetudinibus Angliae (Woodbine’s ed. 1922) 33: 
“Even the king himself must be subject not to man but to God and to the law, 
for the law makes the king.” 

*On this period of English legal development see 5 Holdsworth, A History 
of English Law (1924) 423 et seq. 
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in theory the existence of a “free” administration (free, that is, from 
the “fetters” of the law), and serving in practice well defined po- 
litical interests. In England the battle of Parliament against the 
monarch has found its conclusion with the emergence of Parliament 
as the sole determining factor in the process of political decision. 
In a very happy phrase Trevelyan terms the revolution of 1688 a 
“triumph of the lawyers over the executive”,?® because in England 
the whole legal profession almost unanimously joined the side of 
Parliament against the king. On the Continent the judge will very 
often be found on the side of the executive in disputes of private citi- 
zens against the state. In England, on the other hand, the judge 
has never ceased to consider it his duty to protect the citizen against 
the executive because “the judges have never forgotten the part which 
their predecessors took in the struggle between king and commons: 
as men they are uncompromisingly hostile to the executive”.?7 The 
same of course is true of the United States and all other countries 
sharing the heritage of the common law. In the United States, in 
particular, the function of the judges is seen in the light of the 
service they perform in protecting individuals and minorities against 
arbitrary encroachments upon their liberties. 

The constitutional evolution outlined above also explains the 
absence of a theory of state necessity in the Anglo-American legal 
tradition. Behind this typical continental concept of public law there 
is nothing but the ruthless determination that the State act in accord- 
ance with the opinion of those who justify their acts on a basis of 
state necessity.28 On this point the English legal doctrine is guided to 
this very day by the now classical dictum of Chief Justice Camden 
which he pronounced in 1765 in the famous case of Entick v. Car- 
rington : 





“Trevelyan, History of England (1927) 506. 

* Willis, Three Approaches to Administrative Law (1933) 1 Toronto L. J. 61. 

™ Kelsen, Allgemeine Staatslehre (1925) 157. Wade and Phillips, op. cit. supra 
note 2, at 87, write thus: “The plea of state necessity . . . will not avail to pro- 
tect a person accused of an unlawful act.” It is interesting that the authoritative 
French doctrine on this issue corresponds both to the accepted Anglo-American 
doctrine and to the ideas suggested by the Vienna school of law. Cf. Joseph 
Barthélémy-Paul Duez, Traité élémentaire de droit constitutionnel (1926) 237-8: 
En ce qui concerne la signification générale de la théorie de la nécessité, deux 
solutions se heurtent: (1) La solution allemande, qui fait de V’état de nécessité 
une théorie juridique, qui proclame l’existence d’un droit de nécessité (Notrecht), 
reconnu d’ailleurs méme dans le silence de Ja constitution. (2) La solution franco- 
anglo-américaine, qui ne reconnait pas le droit de nécessité et proclame que l'état 
de nécessité n’est qu’une théorie politique que le Gouvernement pourra invoquer 
a! Parlement pour expliquer son illégalité et la rendre politiquement ex- 
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With respect to the argument of state necessity, or a distinc. 
tion that has been aimed at between State offences and others, the 
common law does not understand that kind of reasoning, nor do 
our books take notice of any such distinctions.?® 


In the United States, too, the Supreme Court has held as recently 
as only three years ago in Schechter v. United States®° that extra- 
ordinary conditions do not create or enlarge constitutional powers, 
thus answering the argument of the Government that an emergency 
situation required emergency measures. In a more detailed discussion 
of the relation of emergency to constitutional power the Supreme 
Court said in the case of Home Building & Loan Association 
v. Blaisdell :*4 


Emergency does not create power. Emergency does not in- 
crease granted power or remove or diminish the restrictions im- 
posed upon power granted or reserved. . . . While emergency 
does not create power, emergency may furnish the occasion for 
the exercise of power. . . . The constitutional question presented 
in the light of an emergency is whether the power possessed em- 
braces the particular exercise of it in response to particular con- 
ditions. 


Similarly, the Anglo-American legal doctrine does not misuse the 
concept of the presumption of legality so far as acts of public agents 
are concerned. A very considerable section of continental jurists 
makes use of this notion in order to justify any act of an official 
which pretends to be lawful. This again is not an analytical formula 
summing up legal facts but an ideological tendency which purports to 
legitimize administrative acts although no provisions in positive law 
can be found for them. In opposition to this pseudo jurisprudence, 
the Vienna school of law, more than any other recent trend in legal 
thinking on the Continent, maintains that any action of a public offi- 
cial can only be considered as an act of the State if and when it can 
be “imputed”? to the legal order from which it emanates. 


This view is closely related to the accepted English doctrine, as 
the following examples will easily show: 


—<—— 





* 19 St. Tr. 1030 (1765) ; quoted in Keir-Lawson, Cases in Constitutional Law 
(1933) 153. 

* 205 U.S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 

™200 US. 398, 54 Sup. Ct. 231, 78 L. ed. 413 (1933). 

™ Kelsen, op. cit. supra note 11, at 87. For a more ample discussion of the 
theory of “imputation”, see Kelsen, Reine Rechtslehre (1934) 21. 
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No official can be heard in a court of law in answer to the 
claim of a subject [to say] that his act is that of the sovereign 
power, and, therefore, cannot be questioned.%% 


Discretionary power is in essence secondary and not original in 
character. It flows from the need to apply a statute which the 
legislature has approved. . . . Primacy therefore belongs to leg- 
islation; it is from statute, normally, that the executive right to 
act derives. From this it follows at once that no discretionary 
power can overpass the limits of the authority conferred upon 
the executive by Statute.34 


Public administration cannot . . . rely upon any powers in- 
herent within itself for carrying on its activities. . . . Adminis- 
trative organs need to derive their power from the law.35 


Sir William Holdsworth speaks of the 


... all-prevading presence of law, as the sole source of govern- 
mental powers and duties. . . . The existence or non-existence of 
a power or duty is a matter of law and not of fact, and so must 
be determined by reference to some enactment or reported case.3¢ 


The principle of the rule of law is therefore a significant contri- 
bution to the sciences of administration and law in general in so far 
as it emphasizes the theoretical maxim that administration in the 
broadest sense can only be viewed within the framework of a given 
legal system. Dicey, however, is not content with this merely an- 
alytical meaning of his principle. He adds that the rule of law is also 


... opposed to the influence of arbitrary power, and excludes the 
existence of arbitrariness, of prerogative, or even of wide dis- 
cretionary authority on the part of the government.%7 


Jennings is perfectly correct in pointing out that this aspect of the 
tule of law, its incompatibility with wide discretionary powers on the 
part of the government, is merely the outcome of a certain “political 
doctrine”—a “rule of action for Whigs”’’* which may safely be ig- 
nored by others. However, it is important to note that Jennings, 
too, admits that the rule of law does not denote exclusively the 





"Wade and Phillips, op. cit. supra note 2, at 88 

“Laski, Discretionary Power (1936) 1 Politica 276. 

“Hart, Administration and the Law (1936) 14 Pub. Adm. 302, 303. 

“6 Halsbury, Laws of England (2d ed. 1932) 379. Cf. also the statement 
of E.CS. Wade: “There is no antithesis between law and government. The 
. - government are determined by law.” Constitutional Law (1935) 51 L. Q. 

. 237. 


*, Dicey, Law of the Constitution (1924) 198. 


Jennings, op. cit. supra note 2, at 263, 256. 
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political postulate of a conservative individualist but also sums up a 
descriptive principle which is characteristic of any legal system.% 

Recent critics of Dicey, such as Jennings, Wade, Phillips, Willis, 
Laski, Morgan, Robson and others are also justified in pointing out 
that Dicey’s teachings concerning the absence of an administrative 
law in England, as well as his ideas about French administrative law, 
were faulty even at the time of their public announcement. Yet 
all this does not affect the fundamental significance of the rule of law 
as a theoretical maxim asserting that administration is intrinsically 
contained within the framework of law. This significance is hardly 
understood by the recent phalanx of Dicey’s critics. 

The argument of these critics emphasizes the fact that the rule 
of law in its meaning that “Englishmen are ruled by the law, and 
by the law alone’’*® is a mere truism and in no manner characteristic 
of England alone because “in England as elsewhere the powers of the 
respective authorities are determined by law”.*! No doubt this con- 
tention is legitimate. However, it is by no means as self-evident 
and as much a matter of course as Dicey’s critics seem to assume. 
Owing to England’s peculiar constitutional evolution, Parliament 
has emerged as the sole determining factor in the process of po- 
litical decision. This has led many even to identify the rule of law 
with the supremacy of Parliament. The transformation of Britain 
into a social service state has witnessed the evolution of the bu- 
reaucracy and more particularly of the cabinet as the new pivotal 
factors in the political machinery, but the supremacy of Parliament 
has thereby not been fundamentally altered. At any rate, this con- 
stitutional development has kept England free from a science of ad- 
ministration which, as on the Continent, conceives of administration 
in terms of a state activity sui generis which is essentially separated 
from law or only loosely related to it. 

Dicey’s critics are perhaps too English to be in a position to fully 
appreciate the rule of law as an analytical, theoretical maxim denoting 
the essentially legal nature of administration as of any governmental 
activity. Perhaps, too, they are not sufficiently familiar with the con- 
tinental doctrines and experiences in this respect to realize how easily 
ideologies of an ethico-political nature can parade as a science of law. 

The rule of law as a formula of the political creed of Victorian 
individualism is dead, and will hardly be revived. Its value as a 





* Jennings, The Report on Ministers’ Powers (1932) 10 Pub. Adm. 342. 

“ Dicey, loc. cit. supra note 37. 5 

“ Jennings, op. cit. supra note 2, at 258. Similarly, Wade and Phillips, op. cit. 
supra note 2, at 102. 
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rule for action for Whigs depends entirely upon one’s philosophical 
outlook. But the theoretical aspect of the rule of law is unassailable 
against attacks and criticisms, and will always retain its validity. 
Dicey himself is responsible, to a certain extent, for the misunder- 
standing of his principle and the criticisms levelled against him. A 
good deal of confusion of thought is due to Dicey’s own failure to 
distinguish clearly, in the principle of the rule of law, the ethico- 
political from the analytical-theoretical aspect. The lasting value of 
the principle of the rule of law is its significance in the evolution of 
law and government, free from ideologies and preconceptions. 











COMMENTS 


CoNSTITUTIONAL LAw—BANKRUPTCY—EFFECT OF THE BANK- 
RuPtcy Act upon STATE Laws.*—I. In General. The power to 
establish “uniform laws on the subject of bankruptcies throughout the 
United States” is conferred on congress by the Constitution.! On 
the theory that the existence of this power in congress is compatible 
with the existence of a similar power in the states, it was held? that 
in the absence of congressional enactments all state bankruptcy laws 
are valid and operative provided they do not impair the obligation of 
contract. But when congress has exercised its constitutional power to 
enact uniform bankruptcy laws, state insolvency laws*® are super- 
seded ;* for the Constitution and the laws of congress enacted in 
accordance therewith are the supreme law of the land.5 However, 
state insolvency laws will be superseded only to the extent that they 
actually conflict with the federal law. Thus as to persons and acts 
neither expressly nor impliedly within the purview of the national act, 
state laws are valid and operative.*? State laws that are in conflict with 
the national act are not unconstitutional, but are merely suspended 
and remain inoperative while the national act is in force.§ 


The principles set forth above are well settled; but their applica- 
tion has resulted in many difficulties, and has led to conflicting views. 

One of the problems relating to the effect of a national bank- 
ruptcy act on state laws concerns the time at which state laws are sus- 
pended, and raises the question of whether proceedings may be had 
under state insolvency laws before any action has been taken un- 
der the federal act. One line of authority holds that proceedings 
may be had under state insolvency laws; that the transfer of assets 
is voidable at most; and that the proceedings can only be attacked 
by invoking the jurisdiction of the bankruptcy court.® The basis of 
this holding is that there is no actual conflict between the state 
and federal acts until the jurisdiction of the federal court is invoked. 


* Special emphasis will be given to the effect of the Bankruptcy Act on 
Chapter 128 of the 1937 Wisconsin Statutes. 

*US. Const. Art. I, §8. 

*Sturges v. Crowninshield, 4 Wheat. 122 (U.S. 1819). 

* The phrase “insolvency law” will be used interchangeably with “bankruptcy 
law” with reference to state laws. State bankruptcy laws, though passed in the 
absence of a federal bankruptcy law, were invariably termed “insolvency laws” by 
the state legislatures. 

*Sturges v. Crowninshield, 4 Wheat. 122 (U.S. 1819). 

*US. Const. Art. VI. 

* Ogden v. Saunders, 12 Wheat. 213 (U.S. 1827). 

*See infra p. 307 et seq. 

*Upon repeal of the federal law, the suspended state law is revived and 
goes into active operation without the necessity of a re-enactment. Butler v. 
Goreley, 146 US. 303, 13 Sup. Ct. 84 (1892) ; Palmer v. Hixon, 74 Me. 447 (1883). 

°In re Scholtz, 106 Fed. 834 (S.D. Iowa 1901); Friedman Cloak Co. v. 
Hogins, 175 Ark. 599, 299 S.W. 997 (1927); In re Hawkins, 34 Conn. 548 (1868) ; 
Reed Bros. & Co. v. Taylor, 32 Iowa 209 (1871); Jenson Byrd Co. v. Williams, 35 
Wash. 161, 76 Pac. 934 (1904). 
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However, the weight of authority holds that the enactment of a fed- 
eral law ipso facto suspends conflicting state laws; and that proceed 
ings taken under the state law are absolutely void and may be at 
tacked collaterally.1° The Supreme Court of the United States u 
held this view in the case of [nternational Shoe Co. v. Pinkus.11 In 
that case proceedings were had under a state insolvency law and a 
receiver, appointed by the court, was directed to take possession of 
the assets of the debtor and distribute them among the creditors 
giving preference to those who discharged the debtor. Plaintiff, a 
non-assenting judgment creditor whose claim was not large enough to 
enable it to invoke the jurisdiction of the bankruptcy court, sued to 
secure payment out of the funds in the hands of the receiver. The 
Supreme Court held that the state law was an insolvency law ; that the 
passage of the Bankruptcy Act superseded the state law; and that 
the plaintiff was entitled to have its judgment paid out of the funds 
in the hands of the receiver. It should be noted that the transfer of 
the assets in the Pinkus case was dependent upon the decree of the 
court which acquired jurisdiction by virtue of the statute. But where 
the transfer of assets pursuant to a state insolvency law takes place 
by means of a voluntary assignment for the benefit of creditors, the 
assignment will pass title to the assets to the assignee.12 Thus even 
though it be held that the passage of a national bankruptcy act ipso 
facto suspends state laws, such proceedings can be upset only by in- 
voking the jurisdiction of the bankruptcy court.18 

There are other difficult problems that arise with respect to the 
effect of a national bankruptcy act on any state law that deals with 
the administration of insolvent estates. The Bankruptcy Act sus- 
pends state insolvency laws; but the question of what constitutes a 
state insolvency law must first be decided. Assuming that a state 
law is an insolvency law, nevertheless it will be operative as to per- 
sons not within the purview of the Bankruptcy Act; but there are 
conflicting views as to what persons are within the purview of the 
act. These questions will be discussed with reference to the provisions 
of the Wisconsin statutes dealing with the administration of the 
estates of insolvent debtors. 

At the last session of the legislature Chapter 128 of the 1935 Wis- 
consin Statutes, entitled “Voluntary Assignments” was repealed, and 
in its place a new chapter entitled “Creditors’ Actions” was enacted. 





** International Shoe Co. v. Pinkus, 278 US. 261, 49 Sup. Ct. 108 (1929); In 
te Hall, 121 Fed. 992 (D. Conn. 1903); Rockville Nat. Bank v. Latham, 88 
Conn. 70, 89 Atl. 1117 (1904) ; Van Nostrand v. Carr, 30 Md. 128 (1868). Accord: 
In re Weedman Stave Co., 199 Fed. 948 (E.D. Ark. 1912) ; Parmenter Mfg. Co. v. 
Hamilton, 172 Mass. 178, 51 N.E. 521 (1898). 

4278 US. 261, 49 Sup. Ct. 108 (1929), (1929) 29 Col. L. Rev. 519, (1929) 
42 Harv. L. Rev. 823, (1929) 27 Mich. L. Rev. 696. 

* ™Boese v. King, 108 US. 379, 2 Sup. Ct. 765 (1883). 

* Ibid. 

In the Pinkus case the Court distinguished Boese v. King on the grounds 
that in the latter case the creditor could have invoked the jurisdiction of the 
bankruptcy court by a timely suit. It is submitted that the true basis for dis- 
tinguishing the cases is that in Boese v. King, the transfer of the assets would 
have been valid independent of statute, which was not true in the Pinkus case. 
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ter 128 now provides for three distinct types of insolvency pro- 
ceedings: (1) voluntary assignments for the benefit of creditors and 
administration of the estate by the assignee under the supervision 
of the circuit court; (2) involuntary proceedings for the purpose of 
having a receiver appointed by the court; and (3) voluntary proceed- 
ings by wage-earners for the amortization of their debts. The effect 
of the National Bankruptcy Act on the third type of proceeding will 
not be considered in this article; the other two types of proceedings 
will be discussed separately. 


IT. Voluntary assignments for the benefit of creditors. At com- 
mon law assignments for the benefit of creditors were valid and were 
looked upon with approbation. However, legislation was passed by 
most states, not to discourage the making of such assignments, but 
by various salutary provisions to safeguard and expedite the admin- 
istration of the insolvent’s estate by the assignee in the interest of 
all the creditors. Such in general are the purposes of the Wisconsin 
law. 

The sections of Chapter 128 relating to voluntary assignments 
provide that all assignments shall be subject to the provisions of the 
chapter ;'* that assignments may be made to a resident of the state 
who must file the assignment together with a bond with a circuit court 
clerk ;15 that no assignment shall be void because of specified infor- 
malities or mistakes ;!° and that no creditor shall obtain priority over 
other creditors upon such assignment being declared void.'7 There 
are also provisions providing for the filing of an inventory,'® notice 
to creditors and time for filing claims,!® avoidance of preferences by 
the assignee,2° order of distribution out of the insolvent estate,” 
and for the settlement of the assignee’s account.?? 

In determining whether state laws regulating voluntary assign- 
ments are suspended by the Bankruptcy Act it is necessary to dis- 
tinguish statutes that contain a provision for the discharge of the 
debtor from the unpaid balance of his debts from those that do not 
contain such a provision. Statutes that do contain such a provision 
have been uniformly held to be insolvency laws.?8 The basis for 
this view is, apparently, that a provision for the discharge of the 





“ Wis. Stat. (1937) $128.01. 

* Wis. Stat. (1937) $128.02(1). 

* Wis. Stat. (1937) §128.02(2). 

* Wis. Stat. (1937) §128.02(2). 

* Wis. Stat. (1937) §128.13. 

* Wis. Stat. (1937) $128.14. 

* Wis. Stat. (1937) §§128.07(2), 128.18. 

™ Wis. Stat. (1937) $128.17. 

™ Wis. Stat. (1937) §128.20. 

™ Boese v. King, 108 U.S. 379, 2 Sup. Ct. 765 (1883); International Shoe Co. 
v. Pinkus, 278 US. 261, 49 Sup. Ct. 108 (1929); Johnson v. Crawford, 154 Fed. 
761 (C.C.M.D. Pa. 1907); Pelton v. Sheridan, 74 Ore. 176, 144 Pac. 410 (1914); 
Armour & Co. v. Becker, 167 Wash. 245, 9 Pac. (2d) 63 (1932), (1937) 7 Wash. 
L. Rev. 289; Tacoma Grocery Co. v. Doersch, 168 Wash. 606, 12 Pac. (2d) 472 
(1932); Voluntary Assignment of Tarnowski, 191 Wis. 279, 210 N.W. 836 (1926), 
(1927) 49 A.L.R. 691. 
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debtor is such an essential part of bankruptcy legislation that its 
presence in a state law is conclusive of the fact that the law is a 
bankruptcy measure.* 

In the absence of a provision for the discharging of the debtor, 
state laws regulating voluntary assignments are valid and operative.?5 
In Mayer v. Hellman,?* the Supreme Court held that under the Bank- 
ruptcy Act of 1867 the trustee in bankruptcy was not entitled to 
possession of property in the hands of an assignee for the benefit of 
creditors pursuant to a state statute, where the bankruptcy petition 
was filed more than six months after the assignment was executed. 
The Court pointed out that the assignment in question would have 
been valid as a common law conveyance in trust for the benefit of 
creditors ; that the statute “only prescribes a mode by which the trust 
executed shall be enforced”; and that nothing in the act resembled 
an insolvency law inasmuch as “it leaves his after-acquired property 
liable to his creditors precisely as though no assignment had been 
made.”27 

Despite the holding in Mayer v. Hellman, a number of state and 
lower federal courts concluded that a provision for the discharge of 
the debtor is not an essential feature of an insolvency law, and that 
laws regulating voluntary assignments were suspended by the Bank- 
ruptcy Act.2® In most of these cases, however, it would only have 
been necessary for the court to hold that in a timely suit in a federal 
bankruptcy court all state proceedings relating to voluntary assign- 
ments are superseded.?® 

That the test as to the validity of state laws regulating voluntary 
assignments for the benefit of creditors is the presence or absénce of 
a discharge clause appears to have been firmly established by two 
recent Supreme Court decisions.8° It has been suggested®! that this 
is erroneous. The reasons assigned are (1) that a dischargé is not 
inherent but is an innovation in bankruptcy legislation, and (2) that 
a statute that discharges the debtor from claims of creditors who 





*“The discharge of the bankrupt from his debts constitutes the very essence 
of a bankruptcy law.” Voluntary Assignment of Tarnowski, 191 Wis. 279, 285, 
210 N.W. 836, 838 (1926). But where the statute merely authorizes a discharge 
as to consenting creditors, the discharge rests on contract and is valid. Haijek & 
Simecek v. Luck, 96 Tex. 517, 74 S.W. 305 (1903), cited with approval in John- 
son v. Star, 287 U.S. 537, 53 Sup. Ct. 265 (1933). 

™ Mayer v. Hellman, 91 U.S. 496 (1875); Probeslo Co. v. Boyd, 287 US. 
518, 53 Sup. Ct. 262 (1933), aff’g. Probeslo v. Guaranty Mortgage Co., 210 Wis. 
20, 242 N.W. 725 (1932); In re Gutwillig, 90 Fed. 475 (S.D.N.Y. 1898); In re 
Sievers, 91 Fed. 366 (E.D. Mo. 1899); Finch v. Watson Investment Co., 184 Ark. 
312, 42 S.W. (2d) 214 (1931). 

"901 US. 496 (1875). 

"Id. at 502. 

*In re Smith, 92 Fed. 135 (D.C. Ind. 1899) ; see In re Salmon & Salmon, 143 
Fed. 395, 405 (W.D. Mo. 1906); In re Weedman Stave Co., 199 Fed. 948, 950 
(E.D. Ark. 1912). 

* Note (1899) 45 L.R.A. 177. 

* Probeslo v. Boyd Co., 287 US. 518, 53 Sup. Ct. 262 (1933) ; Johnson v. Star, 
287 US. 527, 53 Sup. Ct. 265 (1933). 
"Glenn, Liquidation (1935) 210, §125. 
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prove under the assignment does not differ substantially from a 
common law assignment that prefers those creditors who give re- 
leases to the debtor. 

The provisions of the Wisconsin Act regulating voluntary as- 
signments are substantially the same as those contained in the earlier 
law,®* except that the latter containeé a provision for the discharge 
of the debtor.3* The sections relating to the discharge were held to be 
entirely superseded by the federal act in Voluntary Assignment of 
Tarnowski.2* Accepting the state court’s*® construction that the 
provisions for the discharge of the debtor were severable from the 
rest of the act, the Supreme Court upheld the prior law in Probeslo 
v. Boyd Company.*® In view of the holding in that case the pro- 
visions of the present act, which contains no discharge clause, will 


undoubtedly be upheld. 


III. Involuntary Proceedings. The provisions of Section 128.068" 
are almost identical with the section of the National Bankruptcy Act 
relating to acts of bankruptcy.8* The order of distribution out of the 
insolvent estate is similar to that provided for by the Bankruptcy 
Act.3® The acts differ, however, in that (1) the Wisconsin act does 
not provide for the discharge of the debtor, and (2) farmers and 
wage-earners are not excepted by the Wisconsin act. 

If the involuntary provisions of Chapter 128 constitute an insol- 
vency or bankruptcy law (which in itself is a debatable question), 
they will be inoperative while the National Bankruptcy Act is in 





™ Wis. Stat. (1935) c. 128. 

* Wis. Stat. (1935) §128.25. 

* 101 Wis. 279, 210 N.W. 836 (1926). 

* Probeslo v. Guaranty Mortgage Co., 210 Wis. 20, 242 N.W. 725 (1932). 

* 287 U.S. 518, 53 Sup. Ct. 262 (1933), (1933) 32 Mich. L. Rev. 93, (1933) 8 
Wis. L. Rev. 282, (1933) 42 Yale L. J. 412. 

** The pertinent provisions of Chapter 128 of the 1937 Wisconsin Statutes per- 
taining to involuntary proceedings against individuals are: 

128.06 INVOLUNTARY PROCEEDINGS. (1) A petition may be filed by two 
or more of his creditors owning claims of not less than two hundred dollars 
in the aggregate against an insolvent debtor whenever such debtor shall have 
within four months prior to the filing of such petition: 

(a) Conveyed, transferred, concealed, or removed, or permitted to be 
concealed or removed, any part of his property with intent to hinder, delay, 
or defraud his creditors, or any of them; or 

(b) Transferred, while insolvent, any portion of his property to one or 
more of his creditors with intent to prefer such creditors over his other 
creditors; or 

(c) Suffered or permitted, while insolvent, any creditor to obtain a pref- 
erence through legal proceedings, and not having at least five days before 
a sale or final disposition of any property affected by such preference vacated 
or discharged such preference; or 

(d) Made a general assignment for the benefit of his creditors; or 

(e) Admitted in writing his inability to pay his debts and his willingness 
to be adjudged insolvent on that ground. 

Similar provisions were found in Wis. Stat. (1935) $128.08. 
* 32 Stat. 797 (1903), 11 US.C. $110 (1934). 
* Compare Wis. Stat. (1937) $128.17 with 44 Stat. 666 (1926), 11 USC. 


$104 (1934). 
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force; but only as to persons within the purview of the federal act. 
Moreover, the Bankruptcy Act will probably not supersede the state 
law in so far as it regulates a remedy that existed independent of 
statute. Thus, in order to determine the extent to which the Wiscon- 
sin Act will be operative, it will be necessary to distinguish the follow- 
ing classes of insolvents: (1) farmers, wage-earners, and debtors 
owing less than $1000; (2) corporations ; and (3) natural persons not 
excepted by the Bankruptcy Act. 


(1) Farmers, wage-earners, and debtors owing less than $1000. 
Under the Bankruptcy Act farmers, wage-earners, and all debtors 
owing less than $1000 may not be subjected to involuntary bank- 
ruptcy proceedings, though they may become voluntary bankrupts.*° 
if the express exception of the above-mentioned classes implies a 
prohibition upon the states to act, then it is clear that those classes 
are within the purview of the federal act. But if the express excep- 
tion indicates that congress has not exercised its bankruptcy powers 
in that respect, then state laws authorizing involuntary proceedings 
against these persons are operative.*! 

In Littlefield v. Gay*? an insolvent debtor owing less than $1000 
was petitioned into insolvency by his creditors pursuant to a state 
statute. In a subsequent proceeding to set aside a conveyance as a 





preference under the state insolvency law, it was held that the state | 
law was suspended and could not be invoked. The court indicated | 


that there might be cases where the insolvency court would have 
jurisdiction notwithstanding the Bankruptcy Act, but said: “If such 


cases can arise, it can only be in instances not within the purview | 


of the bankrupt act, where its provisions cannot be invoked either by 
the debtor or his creditors.’’48 

Closser v. Strawn** suggests another reason why state statutes 
that contain involuntary provisions should not be operative as to 
farmers. The court reasoned that it was contrary to the intent of 
congress that persons excepted from the operation of the bankruptcy 
laws of the United States should be subjected to, or have the benefit 
of, any other bankruptcy law passed by any of the states. This 
view received additional support in a recent Minnesota case. In 
that case a receiver was appointed to take charge of the assets of an 
insolvent farmer in compliance with the involuntary provisons of 
a chapter of the Minnesota Statutes*® that was generally considered 
inoperative. The Minnesota Supreme Court held, however, that the 





“36 Stat. 839 (1910), 11 US.C. §22 (1934). 

“Williston, The Effect of a National Bankruptcy Law Upon State Laws 
(1909) 22 Harv. L. Rev. 547; Comment, (1912) 11 Mich. L. Rev. 60. 

“96 Me. 422, 52 Atl. 925 (1902). 

“Id. at 424, 52 Atl. at 926. (Italics supplied). 

“227 Fed. 139 (W.D. Pa. 1915). Closser v. Strawn was overruled by In re 
McElwain, 296 Fed. 112 (C.C.A. 3rd, 1924). 
“Minn. Gen. Stat. (1913) §$8336-8352. 
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statute could not be invoked.*® The court said: “To hold other. 
wise would result in endless confusion and would circumvent the 
purposes of the act of congress which evidently intended to protect 
the farmer from involuntary proceedings.”’47 

However, the weight of authority holds that the provisions of 


/ | state laws providing for involuntary proceedings are not Suspended 
/{} and rendered inoperative as to farmers, wage-earners, and _small 


fi 





debtors.*® The leading case is Old Town Bank v. McCormick. 
The reasoning of this court is best illustrated by the following fre- 
quently quoted excerpt : 


It is not within the power of Congress to render inoperative the in- 

| voluntary feature of state insolvency laws as to any particular class by ex- 

cepting that class from the involuntary part of the national law. Otherwise 

the result would be that the state laws as to involuntary insolvency would be- 

come inoperative by the mere existence of the power of the United States to 
establish a system of involuntary bankruptcy.” 


In Pitcher v. Standish,®' the court advanced an additional argument 
for the majority view saying that the primary purpose of bankruptcy 
laws was the prevention of fraud to creditors, and it was not the 
congressional intent to deny this protection to creditors of farmers. 

It has been suggested5? that the Pinkus case5® amounts in effect 
to a reversal of the holding in Old Town Bank v. McCormick. This 
contention is based upon certain language in the Pinkus case of which 
the following is typical: “States may not pass or enforce laws to 
interfere with or complement the Bankruptcy Act or to provide addi- 
tional or auxiliary regulations.”54 Considered apart from the facts of 
that case, the language is broad enough to justify that conclusion. 
But the Pinkus case did not deal with persons excepted from the in- 
voluntary provisions of the Bankruptcy Act; and it seems clear from 
the Boyd case®5 that the holding in the Pinkus case is to be con- 
fined strictly to the facts involved. 

It is thus apparent that if the Wisconsin court should _follow 
the majority view, the involuntary provisions of Chapter 128 will 
be held operative as to farmers, wage-earners, and debtors owing 
less than $1000 even though these sections were held to be insolvency 


“ Adrian State Bank v. Klinkhammer, 182 Minn. 57, 233 N.W. 588 (1930), 
(1931) 11 Bost. L. Rev. 248, (1931) 15 Minn. L. Rev. 582, (1933) 8 Notre Dame 
Lawy. 511. 

* Id. at 61, 233 N.W. at 589. 

“ Pitcher v. Standish, 90 Conn. 601, 98 Atl. 93 (1916), L-R.A. 1917A 105; Old 
Town Bank v, McCormick, 96 Md. 341, 53 Atl. 934 (1903), (1904) 60 L.RA. 
577; Rittenhouse’s Estate, 30 Pa. Super. Ct. 468 (1906); Miller v. Jackson, 34 Pa. 
Super. Ct. 31 (1907); Hoover v. Ober, 42 Pa. Super. Ct. 308 (1910); Lace v. 
Smith, 34 RJ. 1, 82 Atl. 268 (1912), Ann. Cas. 1913E 945. Accord: In re 
McElwain, 296 Fed. 112 (C.C.A. 3rd, 1924). 

“06 Md. 341, 53 Atl. 934 (1903), (1904) 60 L.R.A. 577. 

” Id. at 356, 53 Atl. at 937. 

"900 Conn. 601, 98 Atl. 93 (1916), L.R.A. 1917A 105. 

™See comment (1930) 35 Dick. L. Rev. 78. 

® International Shoe Co. v. Pinkus, 278 US. 261, 49 Sup. Ct. 108 (1929). 

“Td. at 265, 49 Sup. Ct. at 110. 

* Probeslo v. Boyd Co., 287 US. 518, 53 Sup. Ct. 262 (1933). 
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laws. This holding would be in accordance with the intent of the 
legislature; for it would be illogical to contend that this was not 
their intent in view of their failure to exempt farmers and wage- 
earners. But, of course, the primary question for the determination 
of the court is not what the intent of the legislature was, but whether 
(assuming that the law is an insolvency law) congress in passing the 
Bankruptcy Act intended to protect farmers and wage-earners from 
involuntary bankruptcy proceedings in state as well as federal courts. 
It is entirely possible that the Wisconsin court will refuse to follow5® 
the holding of Old Town Bank v. McCormick. In the first place, 
the question has never been passed on by the United States Supreme 
Cotitt and the Wisconsin court will be free to adopt any view it 
chooses; secondly, there is respectable and recent authority upon 
which to base a contrary holding; and finally, the majority view is 
not, in the opinion of the writer, in accord with what was in all 
probability the intent of congress, namely, to protect the excepted 
classes from all involuntary insolvency proceedings. 

(2) Corporations.5* The winding up of insolvent corporations by 
means of receivership proceedings is a well-recognized branch of 
equity jurisdiction. But the administration of the affairs of insolvent 
individuals is not a recognized head of equity jurisdiction.5* Hence, 
there may be a reasonable basis for holding that state laws pro- 
viding for involuntary proceedings against insolvent debtors are 
operative as to insolvent corporations but not as to insolvent indi- 
viduals.5® This view finds support in the case of Hazelwood v. Third 
and Wells Realty Company® where the Wisconsin court said: 


“The reader is again cautioned that the purpose of this discussion is to point 
out that the involuntary provisions of Chapter 128 may be operative as to cer- 
tain classes of persons even if it should be held that they constitute an in- 
solvency law. Logically, of course, the court will first decide whether or not the 
law is an insolvency law. But for the purpose of this discussion it has been as- 
sumed that the law is an insolvency law. 

"The pertinent provisions of Chapter 128 of the 1937 Wisconsin Statutes 
[formerly Wis. Stat. (1935) §286.10] pertaining to involuntary proceedings against 
corporations are: 

128.08. Insotvent CorPorRATIONS; RECEIVER; CusTopIaAN. (1) The court 
within the proper county may sequestrate the property of a debtor and 
appoint a receiver therefor: 

(a) When a petition under section 128.06 shall be filed. 

(b) When an execution against a domestic corporation is returned un- 
satisfied in whole ox in part. 

The administration. of the insolvent’s estate by the receiver is governed by 
the provisions regulating the administration of insolvent estates by the assignee 
under voluntary assignments. 

* Davis v. Hayden, 238 Fed. 734 (C.C.A. 4th, 1916) ; Kroeger, Jurisdiction of 
Courts of Equity to Administer Insolvents’ Estates (1924) 9 St. Louis L. Rev. 87. 

"For cases upholding involuntary proceedings under state laws, but not 
upon the basis suggested, see: Stellwagen v. Clum, 245 U.S. 605, 38 Sup. Ct. 215 
(1918) ; Jacobs v. Bement’s Sons, 161 Mich. 416, 126 N.W. 1043 (1910) ; Singer v. 
Nat'l Bedstead Mfg. Co., 65 N.J. Eq. 290, 55 Atl. 868 (1903). Contra: In re 
Salmon & Salmon, 143 Fed. 395 (W.D. Mo. 1906) ; In re Weedman Stave Co., 199 
Fed. 948 (E.D. Ark. 1912). The Singer case, supra, holds that congress could not 
have intended to prevent the state which created the corporation from regulating 
its dissolution. 

"205 Wis. 85, 236 N.W. 591 (1931). 
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The plaintiff Hazelwood was appointed as receiver of an insolvent cor. 
poration. This is a power inherent in equity courts and does not depend for its 
vitality upon any provision of the statute. . . . It cannot be contended that 
the enactment of the federal Bankruptcy Act suspended the power of courts 
of equity in the several states.” 


(3) Natural persons not excepted by the Bankruptcy Act. If 


the involuntary provisions of Chapter 128 are to be held operative 
as to natural persons who may be subjected to involuntary bank- 
ruptcy under the national act, it will be necessary to hold that the 
state law is not an insolvency law. There are a number of decisions 
holding that state laws that provide for involuntary proceedings are 
suspended by the Bankruptcy Act ;®? but the statutes construed in 
those cases are distinguishable from the Wisconsin statute on the 
grounds that they contained provisions for the discharge of the 
debtor. There have been but few cases construing such statutes that 
did not contain a provision for the discharge of the debtor. 


In re Weedman Stave Company® holds that a state statute author- 


izing the court to take charge of all assets of the insolvent debtor 
and distribute them among the creditors, but granting no discharge 
to the debtor, is an insolvency law and is suspended by the Bank- 
ruptcy Act. The court said: 


The elements of an insolvency law are insolvency, surrender of property, 
its administration by a trustee or receiver, distribution of assets among cred- 
itors, and a provision for priorities or other matters not permissible in the 
absence of such a statute. A provision for the discharge of the debtor from 


the unpaid balance of his debts is not essential to make it an insolvency law.“ 


The Supreme Court has never decided that there may not be 


state insolvency laws which are suspended although they do not pro- 
vide for a discharge.*® And in Straton v. New®® the Supreme Court 
did intimate that provisions for the liquidation and distribution of 
the insolvent estate were the mark of an insolvency law. In hold- 
ing valid a state statute that did not provide for the administration 
and distribution of all the assets of the debtor’s estate, the Court said: 
“Assuming them to be receivers, their function is not that of an 
officer charged with winding up the affairs of the debtor, such as 
would cause a conflict with the bankruptcy power”.®7 The Court 
then cites with approval In re Weedman Stave Company. 





"Td. at 89, 236 N.W. at 592. 
@ Ketcham v. McNamara, 72 Conn. 709 (1900) ; Capital Lumber Co. v. Saund- 


érs, 26 Idaho 408, 143 Pac. 1178 (1914) ; Hasbrouck v. La Febre, 23 Wyo. 367, 152 
Pac. 168 (1915). Cases holding that involuntary provisions are operative as to 
farmers, wage-earners, and small debtors, supra note 49, imply that such proceed- 
ings would be inoperative as to persons within the purview of the Bankruptcy 
Act. 


#100 Fed. 948 (E.D. Ark. 1912). 
“Td. at 950. 
«it is not necessary to decide that there may not be state insolvency 


laws which are suspended although not providing for a discharge of indebted- 
ness .. .” Stellwagen v. Clum, 245 US. 605, 616, 38 Sup. Ct. 215, 218. 





283 US. 318, 51 Sup. Ct. 465 (1931). 
* Id. at 330, 51 Sup. Ct. at 470. 
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Provisions for involuntary proceedings similar in character to 
those of the Wisconsin act were held not to be an insolvency law in 
In re McElwain.®® Though the court did not choose to rest its de- 
cision on that basis, the case is distinguishable on the facts inasmuch 
as the proceedings were against a farmer. 

The cases that will undoubtedly be relied upon to uphold the 
involuntary provisions of the Wisconsin act are Stellwagen v. 
Clum®® and In re Farrell.?° Consequently these cases merit special 
and detailed consideration. 

An Ohio statute7! provided that if an insolvent debtor makes a 
conveyance or suffers a judgment to be entered against him with 
intent to hinder, delay or defraud creditors, such conveyance or 
judgment shall be void at the suit of a creditor, provided the grantee 
or judgment creditor knew of the insolvent’s fraudulent intent. In 
such a suit the court had power to appoint a receiver to administer 
all the assets of the debtor for the equal benefit of all creditors of 
the debtor. No discharge was granted the debtor. In re Farrell is 
a square holding to the effect that the provisions of the Ohio Statute 
under consideration did not constitute an insolvency law, and were 
operative as to natural persons within the purview of the Bank- 
ruptcy Act. The court thought that its decision was controlled by 
Mayer v. Hellman’? notwithstanding the fact that the latter case in- 
volved a voluntary assignment for the benefit of creditors. 


In Stellwagen v. Clum an insolvent corporation had made con- 
veyances of lumber which were fraudulent within the meaning of 
the Ohio statute set forth above, and which could therefore have been 
avoided at the suit of any creditor. More than four months later, 
but before the lumber in question had been delivered, the corporation 
was adjudicated bankrupt in proceedings under the Bankruptcy Act. 
The trustee in bankruptcy refused to deliver the lumber to the vendee 
and a contest ensued. Inasmuch as more than four months had 
elapsed, the trustee could not rely on either Section 60b7* or Section 
67e™* of the Bankruptcy Act, but had to rely on Section 70e™5 
which provides that the trustee may avoid any transfer by the bank- 
rupt which any creditor might have avoided and contains no four 
month limit. The Supreme Court held that inasmuch as the act 
in question was not an insolvency law, it was valid and operative; 
that by force of said law a creditor could have avoided the con- 
veyances in issue; and that consequently the trustee in bankruptcy 
was justified in avoiding them. The Court stressed the fact that the 
Ohio act did not provide for the discharge of the debtor, and also 





"206 Fed. 112 (C.C.A. 3rd, 1924). 
"245 U.S. 605, 38 Sup. Ct. 215 (1918). 
"176 Fed. 505 (C.C.A. 6th, 1910). 
"Ohio Rev. Stat. (1908) §§6343-4. 

™91 US. 496 (1875). 

™ 36 Stat. 842 (1911), 11 US.C.A. 96 (Supp. 1937). 
“48 Stat. 924 (1936), 11 U.S.C.A. 107 (Supp. 1937). 
"44 Stat. 667 (1927), 11 U.S.C.A. 110 (Supp. 1937). 
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pointed out that the statute was not opposed to the policy of the 
Bankruptcy Act, but was in aid of it. 

The force of the decision in the Stellwagen case with reference 
to the effect of the Bankruptcy Act on state laws providing for in- 
voluntary insolvency proceedings is limited by several factors. Though 
the Court did not rely on this fact, the debtor in the Stellwagen case 
was a corporation which may serve to distinguish the case. In an 
event, the case is not a square holding to the effect that state statutes 
providing for involuntary proceedings are valid and operative. The 
holding of the court is in reality limited to the following proposition: 
vig, that a trustee in bankruptcy may avail himself of state statutes 
which permit creditors to avoid preferences and fraudulent convey- 
ances. There is also some question as to whether the decision of the 
case required a holding, if it be contended that the case did so hold, 
that the Ohio statute was not suspended by the Bankruptcy Act. The 
vendee knew of the debtor’s intention to hinder, delay, and defraud 
his creditors. The Court might have held that a creditor could have 
brought a suit in equity to set aside the conveyance independent of 
any statute. 

In the Stellwagen case the Court said: “It is only state laws 
which conflict with the bankruptcy laws of Congress that are sus- 
pended ; those which are in aid of the Bankruptcy Act can stand." 
By this the Court seemed to imply that state statutes are insolvency 
laws only if they contain provisions repugnant to the act; and if this 
were carried to its logical conclusion, it would follow that a state 
statute that paraphrased the Bankruptcy Act would not be super- 
seded. But the question of whether a state law conflicts with the 
Bankruptcy Act relates solely to the extent that a state insolvency 
law purports to be operative as to persons within the purview of the 
national act,77 and not to the question of whether a given state law 
is an insolvency law as the Court implied in the Stellwagen case. 

There are three essential and distinctive characteristics of bank- 
ruptcy legislation: (1) the discharge of the debtor, (2) involuntary 
\proceedings, and (3) ratable distribution of the assets. If a state 
aw provides for any one of these essential features, it should be held 
hat the law is an insolvency law and that it is inoperative within the 

eld of the Bankruptcy Act; provided, however, that these results 
uld not have been achieved independent of statute. It is submitted 
hat this would be the logical test to apply in determining whether a 
tate law is an insolvency law. Though the courts have not openly 
‘applied this test, it is possible to reconcile most of the decisions with 
the test. 

Laws regulating voluntary assignments for the benefit of creditors 
that do not contain a provision for the discharge of the debtor have 
been held valid and operative.7® It might be contended that proceed- 
ings under such laws result in ratable distribution of the debtor's 





* 245 US. 605, 615, 38 Sup. Ct. 215, 218 (1918). 
™ See supra p. 305 et seq. ‘ 
™ Supra note 25. 
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assets and thus encroach upon the field of bankruptcy legislation. 
But the decisions in those cases are consistent with the test stated 
above, for voluntary assignments resulting in ratable distribution 
have always been valid at common law. 

It has been consistently held that where the statute provides for 
the discharge of the debtor, the statute is an insolvency law.7® Despite 
the fact that early bankruptcy laws did not contain a discharge 
clause, it cannot be denied that a provision for the discharge of the 
debtor is now an essential feature of bankruptcy legislation. The 
debtor could obtain a discharge from the unpaid balance of his debts 
at common law where the discharge rested on contract, but this is 
substantially different than granting a debtor a discharge solely by 
force of statute.8° 

The Wisconsin court has intimated that no matter what the 
nature of the proceedings provided for, a statute will not be held 
to be an insolvency law unless it provides for the discharge of the 
debtor : 


The winding up and a fair and equal distribution of the estate of in- 
solvent debtors may arise in various ways, but where such a proceeding 
does not result in the discharge of the insolvent debtor, state statutes regu- 
lating such proceedings do not conflict in any manner with the bank- 
ruptcy law." 


Conceding that a provision for the discharge of the debtor is now 
an essential part of bankruptcy legislation, nevertheless it should 
not necessarily follow that no law that does not contain such a pro- 
vision can be a bankruptcy law, especially in view of the fact that 
discharge provisions were unknown to early bankruptcy laws. Cer- 
tainly the nature of the proceedings is of importance.8? Involuntary 
proceedings have characterized bankruptcy legislation from the earl- 
iest times.8 But involuntary proceedings against insolvent natural 
persons for the purpose of distributing their assets among creditors 
were unknown to the common law. Consequently, the consistent ap- 
plication of the test suggested above would result in the holding 
that state laws providing for involuntary proceedings are superseded 





"Supra note 23. 

“Cf. Glenn, Liquidation (1935) 210, §125. 

, “Voluntary Assignment of Tarnowski, 191 Wis. 279, 285, 210 N.W. 836, 838 
1926). 

"In re Sievers, 91 Fed. 366, 368 (E.D. Mo. 1899). And see Glenn, of. cit. 
supra, note 77, at 211, §125. “The real test of a bankruptcy law should relate 
to the distinction between proceedings by way of agreement and proceedings 
wholly in invitum through the direct aid of the courts.” The test that Glenn 
Suggests would not take into consideration the effect of a provision for the dis- 
charge of the debtor. While that may be logically and historically correct, it is 
submitted it goes too far in that it is extremely difficult to disregard the fact that 
courts have given great weight to the effect of a provision for the discharge of the 
debtor. Moreover, a satisfactory test should distinguish between laws that merely 
regulate a remedy that existed independent of statute and those which create the 


y. 
eat, The Early History of Bankruptcy Law, (1918) 66 U. of Pa. L. 
23. 


Rev. 
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by the Bankruptcy Act. And if this view is accepted, the involun- 
tary provisions of Chapter 128 are legally inoperative as to natural 
persons within the purview of the federal act.84 

Pau. P. Lipton. 


CONSTITUTIONAL LAW—FouRTEENTH AMENDMENT—Manrtiat 
Rute 1n Lazsor Disputes.—Recent years have seen remarkable leg- 
islative progress in safeguarding the rights of labor and promoting 
the orderly settlement of industrial disputes.1 Yet during the same 
period, marked by the Norris-La Guardia Act of March, 1932,? and 
the National Labor Relations Act of July, 1935,8 such disputes have 
frequently and increasingly resulted in calling out the national guard 
and the use of military force to regulate conduct in the affected areas, 
In the year ending June 30, 1934, 8,216 guardsmen were called out 
in 28 states, 7000 of them for strike duty. In the next year the 
national guard was called 84 times in 31 states; 36 calls involving 
22,000 troops were for strikes.* 

The effect has been in many instances to nullify not only these 
new rights of labor but also those fundamental rights guaranteed by 
the state and federal constitutions. Picketing, though lawful, has 
been forbidden by military order,5 union headquarters have been 
closed by the militia,® the right of peaceful assembly has been denied 
not only to strikers but to citizens generally,” and both strikers and 
bystanders have been arrested and held without trial. On the other 
hand, plants have been closed or kept closed® and persons allegedly 





™“ “Tf we are to be guided at all by the history of bankruptcy legislation dur- 
ing the last 400 years, it is obvious that in order for any system to amount to a 
bankruptcy system, it must provide machinery for the throwing of a debtor into 
involuntary insolvency, and for completely administering his assets; and that if a 
system of laws does so operate, then it is a bankruptcy system no matter by what 
name it might be designated”. 5 Remington, Bankruptcy (4th ed. 1936) §2110. 

+See Garrison, Government and Labor: The Latest Phase (1937) 37 Col. L. 
Rev. 897; Magruder, A Half Century of Legal Influence upon the Development of 
Collective Bargaining (1937) 50 Harv. L. Rev. 1071. 

747 Stat. 70 (1933), 29 U.S.C.A. §§101 et. seg. (Supp. 1936). 

*49 Stat. 449 (1936), 29 US.C.A. §§151 et. seg. (Supp. 1936). 

*80 Cong. Rec. 2069-2081. (1936). The non-industrial occasions also show 
the alacrity with which the troops are called, e.g.: to investigate election re- 
turns, to inaugurate a governor, to police the burial of John Dillinger, to search 
for bandits and missing tourists, to dedicate a bridge. A Kentucky statute, (1934) 
c. 51, §20, gives local civil authorities power to order the militia to a 
violators of any laws, including traffic and motor vehicle laws. 

*See, e.g., Cox v. McNutt, 12 F. Supp. 355 (S.D. Ind. 1935). 

* See, e.g., N.Y. Times, July 25, 1935, p. 3, col. 1; id. July 13, 1937, p. 4, col. 4 

™See, e.g., notes 5 and 6, supra; also N.Y. Times February 14, 1937, p. 1, 
col. 1; id. February 15, 1937, p. 4, col. 5. 

*See, e.g., Cox v. McNutt, 12 F. Supp. 355 (S.D. Ind. 1935); N.Y. Times, 
June 26, 1935. p. 3, col. 5; id. Feb. 18, 1937, p. 4, col. 2; id. Feb. 19, 1937, p. 6 
col. 4. 

*See Strutwear Knitting Co. v. Olson, 13 F. Supp. 384 (D. Minn. 1936); N.Y. 
Times, June 20, 1937, p. 1, col. 8 (Bethlehem Steel plant closed by Gov. Earle of 
Pa.) ; id. June 23, 1937, p. 1, col. 7 (closed plants kept from reopening by Gov. 
Davey of Ohio). 
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wanting to work have been kept out of them. Such a state of affairs 
raises the broad question of how far the ordinary rights of labor, 
employers, and the public are protected by law!® against the power 
of a governor to declare “martial law’!! and, with or without such 
a declaration, to act through military force as he sees fit for the 
avowed purpose of suppressing “insurrection”.1? 

In 1915 Professor Ballantine wrote, “It might be supposed that 
the legal principles governing the use of the military in this country 
would be thoroughly established. In fact hardly any subject is so 
buried in darkness and misapprehension. The law is in a dangerous 
and disgraceful condition, misleading to the military, and fraught 
with peril to the community and to the citizen.”18 By contrast, a 
federal court has recently said, “The rules of law which are in the 
main controlling are elementary and are known to every intelligent 
citizen.”14 The difference of opinion is hardly explained by the dif- 
ference of date. A study of recent cases may support the darker view. 

The cases of Cox v. McNutt'® and Strutwear Knitting Co. v. 
Olson'® are notable illustrations. 

In March 1935, employees of the Columbian Enameling and 
Stamping Co. of Terre Haute, Indiana, struck in protest against the 
company’s refusal to arbitrate differences.17 The employees were 
members of an A. F. of L. local affiliated with the Vigo County Cen- 
tral Labor Union. Peaceful picketing, lawful in Indiana,!8 was 
maintained. In July the company imported 58 men from Chicago, 
had them sworn in as deputy sheriffs and stationed them near the 
plant. As a result 48 affiliated labor unions in the county called a 
general strike to begin at 1 a.m. July 22. 15,000 persons quit work. 
Business houses were closed; transportation, milk deliveries, etc., 
were stopped ; streets were crowded. The sheriff and mayor, joined 
by the prosecuting attorney, the chief of police and the board of 
public works and safety, appealed to the governor for the militia. 





*The present comment is chiefly concerned with the limitations imposed by 
federal courts under the Fourteenth Amendment. For other aspects of the prob- 
lem see Fairman, The Law of Martial Rule (1930) and references therein; also 
comment (1936) 45 Yale L.J. 879. 

™“More accurately described as martial rule, which obtains in a domestic com- 
munity when the military authority carries on the government, or at least some 
of its functions. Martial rule may exist de facto; the term is noncommittal as to 
its legality”. Fairman, op. cit. supra note 10, at 31. 

*State constitutions generally give the governor power to call out the 
militia to execute the laws, repel invasion, and suppress insurrection. Stimson, 
Federal and State Constitutions of the United States (1908) 247. 

* Unconstitutional Claims of Military Authority (1915) 24 Yale L.J. 189, 215. 

*Strutwear Knitting Co. v. Olson, 13 F. Supp. 384, 390 (D. Minn. 1936). 

*12 F. Supp. 355 (S.D. Ind. 1935). 

“13 F. Supp. 384 (D. Minn. 1936). 

* The company was subsequently found guilty of unfair labor practices under 
the National Labor Relations Act. Matter of Columbian Enameling & Stamping 
Co. and Stamping Mill Employees Union, No. 19694, 1 N.L.R.B. 181 (1936). 
“Shaughnessy v. Jordan, 184 Ind. 499, 111 N.E. 622 (1916). 
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The governor ordered 1500 troops to Terre Haute and issued the 
following proclamation : 


PROCLAMATION 


Acting under and by virtue of the Governor of Indiana, the National 
Guard of Indiana assumes control of all that territory included in Vigo 
County. This territory hereby designated as the military district until further 
notice is under military control. 

It is the purpose of the military authorities to conduct the affairs of this 
district in co-operation with the civil authorities, which become for the time 
being, an agency of the military authorities. 

The following notice is given to all persons in the district herein desig- 
nated as being under military control. 

(a) No assembly will be permitted in the district. 

(b) No persons, other than the police, military authorities and troops will 
be allowed to carry arms or weapons of any description. 

(c) No persons, other than those authorized by the military authorities 
[may have] ingress [to] or egress from the district. 

(d) All crowds, picketers and other assemblages will disperse immediately, 

The troops and the police, including special deputies, are charged with the 
carrying out of these orders, which will be rigidly enforced. 

All persons within the limits of the district are admonished to observe 
and rigidly comply with these instructions. 

Any person having a petition to present or complaint to make will 
present the same to the commanding officer for his consideration. 

This proclamation is effective on and after 5 p.m., July 22, 1935. 

In Witness etc. 

Paul V. McNutt, Governor. 


The legal test of the governor’s acts came in a suit in the federal 
district court to have the proclamation declared null and void and the 
governor and his military subordinates enjoined from enforcing it. 
The complainant, a striking employee of the Enameling Company, 
had been arrested in his home one hour after the general strike had 
begun by police under the direction of Major Weimer, acting com- 
mander of the militia in Vigo County. His home was searched, pa- 
pers were seized, and he was taken to the county jail and confined 
for several days without charges. The suit was brought for himself 
and 158 others similarly situated. The court held that, while any 
clear abuse of power by an executive might be enjoined,!® there 
was “no evidence of any arbitrary and capricious acts upon the part 





* It is important that equitable relief was admitted to be appropriate. This 
is the first case in which strikers have sought to enjoin the enforcement of martial 
law. The individual striker’s remedy by habeas corpus or action for false im- 
prisonment may be inadequate; certainly the injury to the whole group of strik- 
ers in breaking the strike by the intimidation of military force is one for which 
there is no adequate remedy at law. See Powers v. Olson, 7 F. Supp. 865, 868 
(D. Minn. 1934); Sterling v. Constantin, 278 U.S. 378, 403, 53 S. Ct. 190, 196 
(1932); Hill v. Darger, 8 F. Supp. 189, 191 (S.D. Calif. 1934), afd, 76 F. (2d) 
198 (C.C.A. 9th, 1935) ; Wong Wai v. Williamson, 103 Fed. 1 (C.C.D. Calif. 1900) ; 
Kirk v. Wyman, 83 S.C. 372, 65 S.E. 387, 23 L.R.A. (NS.) 1188 (1909) ; Chafee, 
The Progress of the Law 1919-1920 (1921) 34 Harv. L. Rev. 388, 407-415; Long, 
Equitable Jurisdiction to Protect Personal Rights (1923) 33 Yale L.J. 115; Simp- 
son, 50 Years of American Equity (1936) 50 Harv., L. Rev. 171, 229-246; Note 
(1936) 36 Col. L. Rev. 494; Comment (1936) 46 Yale L.J. 255. 
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of Governor McNutt, but, on the contrary, the evidence shows that 
he acted clearly within his discretion”.?° 

In 1936 an employer had occasion to challenge a governor’s use 
of the militia in a labor dispute.21_ During a prolonged strike at the 
Strutwear Knitting Company in Minneapolis the civil authorities 
so failed to maintain law and order in the vicinity of the plant that 
the company stopped operations. The mayor published an invitation 
to the company to resume business and assured it of adequate pro- 
tection. When the company prepared to re-open, according to the 
court’s findings, “unlawful assemblages gathered at and around the 
plaintiff's plant and its employees . . . were threatened and at- 
tacked.”22 The mayor and sheriff asked the governor for troops 
and the governor directed the adjutant-general to use the national 
guard to aid the civil authorities of the city and county in restoring 
peace. At the mayor’s suggestion the company’s plant was closed 
by the militia “pending arrangements to prevent injury to lives and 
property”?8 and kept closed from December 27, 1935 to January 28, 
1936. The company was notified that no one could enter without a mil- 
itary permit, and a demand for the return of the plant to the comp- 
any’s possession was refused. The company sued in the federal court 
to enjoin the governor, the adjutant-general, and the mayor from pre- 
venting its use of its property in a lawful manner. At the hearing on 
the application for a temporary injunction the mayor disclaimed 
responsibility for the troops’ conduct and the governor promptly 
ordered their withdrawal on the ground that this disclaimer left 
the troops without any legal direction as to their acts, since they had 
been detailed to assist the city officers. There was no further inter- 
ference with the company’s operations by either police or militia. 
The injunction was granted, the court holding: (1) The case was 
not rendered moot by the withdrawal of the troops since the de- 
fendants did not disclaim any right to act as they had acted and the 
thange of conditions indicated no change of their attitude. (2) The 
defendants had a right and a duty to place troops about the plant to 
prevent destruction of life and property, but they had no right by 
the use of troops, as a means of suppressing disorder, to deprive the 
company of its right to possess its property and use it in the conduct 
of its lawful business. 

The court indignantly rejected the defense that the governor’s 
discretion as to measures to be used in suppressing insurrection justi- 
fied closing the plant in order to prevent violence: 


It is certain that while the state government is functioning, it cannot 
suppress disorders, the object of which is to deprive citizens of their lawful 
rights, by using its forces to assist in carrying out the unlawful purposes of 
those who create the disorders, or by suppressing rights which it is the 
duty of the state to defend. ...A rule which would permit an official, 
whose duty it was to enforce the law, to disregard the very law which it 


* Cox v. McNutt, 12 F. Supp. 355, 360 (S.D. Ind. 1935). 

*Strutwear Knitting Co. v. Olson, 13 F. Supp. 384 (D. Minn. 1936). 
"Id. at 387. 
"Id. at 388. 
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was his duty to enforce, in order to pacify a mob or suppress an insurrection, 
would deprive all citizens of any security in the enjoyment of their lives, 
liberty, or property. The churches, the stores, the newspapers . . . and the 
homes of the people themselves, could be closed by the civil authorities under 
such a rule, in case the owners had in some way offended a sufficiently large 
group of persons willing to resort to violence in order to close them.* 


These two contrasting cases, the one upholding a governor’s de- 
termination that necessity required the invasion of personal rights 
and the other denouncing such a plea of necessity for invading prop- 
erty rights, in this respect parallel the only two cases*® in which the 
United States Supreme Court has given its opinion of the extent of a 
governor’s discretion in the use of military force under the Four- 
teenth Amendment. The explanation should lie in the principles of 
law which the Supreme Court has laid down and which the lower 
courts in these cases purported to follow.?® 

When the court in the Olson case climaxed its argument with 
the wickedness of an official’s closing the homes of the people to 
prevent others from resorting to violence in order to close them, it 
came within arm’s reach of the situation in Moyer v. Peabody.2" 
The background of that case, though it was not treated as material 
in the decisions, is important in this connection. In September 1903 
the Western Federation of Miners in the Telluride district of Colo- 
rado struck for an eight hour day. Troops were sent to San Miguel 
County in November and remained until March 11, 1904. During 





* Td. at 391. 

** Moyer v. Peabody, 212 US. 78, 29 Sup. Ct. 235 (1909) and Sterling v. 
Constantin, 287 U.S. 378, 53 Sup. Ct. 190 (1932). In re Boyle, 6 Idaho 609, 57 
Pac. 706 (1899) was appealed to the Supreme Court but the appeal was dismissed 
in a memorandum decision, Boyle v. Sinclair, 178 US. 611, 20 Sup. Ct. 1029 
(1900), on authority of Wales v. Whitney, 114 U.S. 564, 5 Sup. Ct. 1050 (1885). 
But Wales v. Whitney was a case of one who was medical director in the navy 
department, ordered to be tried by court-martial for non-military offenses in the 
conduct of his previous office as surgeon-general of the navy. The Secretary of 
the Navy notified him that he was under arrest and should remain in the city of 
Washington. Habeas corpus was refused on the ground that mere moral restraint 
did not make a case for such relief, the Court expressly refusing to decide in ad- 
vance whether the court-martial would have jurisdiction. 

* The non-legal explanation may be rejected but is hardly to be ignored: 

“Mr. Connery: The labor unions are as much in favor of calling out the 
guard to protect law and order as anyone, but anyone who has made a study of 
labor conditions and strikes knows that the national guard is always used against 
labor and never for its protection. . . . 

“Mr. Maas: Is the gentleman familiar with the fact that the Governor of 
Minnesota has been using the national guard of that state to enforce strikes? 

“Mr. Connery: And when they went into court on it, the court said, ‘This 
is nonsense. You cannot use the national guard to protect labor.’” Debate in the 
House of Representatives on H.J.R. 141, to deny the use of federal equipment to 
the national guard while on strike duty without approval by the Secretary of War. 
80 Cong. Rec. 1985 (1936). 

But see Witte, The Government in Labor Disputes (1932) 199-201. Cf. Note 
(1936) 3 U. of Chi. L. Rev. 655. 

148 Fed. 870 (C.C.D. Col. 1906), af’d, 212 U.S. 78, 29 Sup. Ct. 235 (1909). 
The background of the case is given as reported by the United States Commissioner 
of Labor. Wright, Labor Disturbances in the State of Colorado from 1880 to 1904, 
Sen. Doc No. 122, 58th Cong., 3rd Sess., (1905) 195-206. 
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this period they co-operated with the mine owners and the Citizens 
Alliance (vigilantes of their day) in wholesale deportations of strik- 
ers and sympathizers. In February one of the mine managers, Cap- 
tain Wells, was given command of the militia at Telluride. A few 
days after the governor withdrew the troops and proclaimed that 
peace had been restored, a mob of Citizens Alliance members led 
by the same Weils and one Herron, another mine manager and 
chairman of the county board, searched the town, broke into resi- 
dences, collected about 60 miners and others who were “too friendly” 
with the miners, and deported them to Ouray County with orders 
never to return. Many of the deportees announced their intention 
of returning, peaceably if possible but with such force as might be 
necessary in self-defense. The Ouray Miners Union offered an escort 
and on March 22 the men secured an injunction from a state judge 
against interference with their return. Immediately Wells, Herron, 
and thirty other local residents asked the governor to declare martial 
law. The governor promptly did so and sent the militia back to 
Telluride, where Captain Wells took command. The governor an- 
nounced that while the deportees would not be permitted to march 
back in an armed body they might return “as private citizens”—on 
condition that there be “‘no rabid talking and no criticisms against 
the militia”. But when, on March 26, six of the men tried to return by 
train they were met by the militia and again deported. On the same 
day Moyer, the president of the federation, who was in Ouray County 
and had not been in San Miguel County at all during the proclaimed 
insurrection, was arrested and taken to San Miguel County, where 
he was imprisoned by the militia until June 15. 

When the governor’s term of office was over Moyer sued him in 
the federal court for this imprisonment on the ground that he had 
been denied due process of law, and demanded a jury’s verdict on 
the questions (1) whether an insurrection had existed in fact, and 
(2) whether his detention was necessary to its suppression. The 
court held: (1) The governor’s declaration that an insurrection 
existed could not be controverted. (2) The facts showed no abuse 
of power and hence no violation of the Fourteenth Amendment to 
give the court jurisdiction. There was evidence of the reasonableness 
of the governor’s belief that Moyer’s detention was necessary in 
the plaintiff’s admission that “he was president of the Western Fed- 
eration of Miners, whose members had been deported from San 
Miguel County, and who intended to return, and whose return would 
likely be forcibly resisted. This condition alone threatened riot and 
bloodshed. On one side was a body of determined men of whom 
the plaintiff was the official head, and whose counsel and advice under 
the circumstances had been most likely taken.”?* The court added 
by way of consoling obiter, “It may likewise be said that it would 
have also been the duty of those in authority of the military forces 





™148 Fed. 870, 876 (C.C.D. Col. 1906). 
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to have taken into custody those who occupied the position of lead- 
ers, if any, on the other side of the conflict.”29 

The Supreme Court affirmed the decision,®° considering the only 
material facts to be that an insurrection existed and that the gov- 
ernor in good faith though without sufficient reason, in the course 
of putting down the insurrection, held the plaintiff until he thought 
he could safely release him. Mr. Justice Holmes, writing the opin- 
ion for the unanimous court, laid down the principle that “so long 
as such arrests are made in good faith and in the honest belief that 
they are needed in order to head the insurrection off, the Governor is 
the final judge.” Going even further he declared, “When it comes 
to a decision by the head of the State on a matter involving its life, 
the ordinary rights of individuals must yield to what he deems the 
necessities of the moment. Public danger warrants the substitution 
of executive process for judicial process.’’*! It should be noted that 
the sole authority cited for this last proposition was a case concerned 
with the establishment of military authority in hostile territory dur- 
ing the Civil War.8? The Court may well have been moved to apply 
such a doubtful analogy by the notorious extremes of violence char- 
acteristic of both sides in labor disputes of the period and the area 
in which the Moyer case arose.3% 

In 1932, when the Supreme Court decided its only other case of 
gubernatorial martial law, this sweeping doctrine was limited and the 
Court’s attitude was quite different, though the facts of the case, 
too, were so different that it is uncertain how far the limitations will 
apply to martial rule in labor disputes. When the railroad com- 
mission of Texas was temporarily restrained by a federal court from 
enforcing an order limiting the production of oil wells in east Texas 
under a conservation statute, Governor Sterling declared martial 
law, eo nomine, in the district, and “conceiving that, by virtue of the 
proclamations issued and to be issued, he, his adjutant-general, and 
his brigadier-general, were not amenable to court process”, used the 
militia to enforce military orders limiting production. The district 
court inquired into the governor’s assertion that his actions were nec- 
esary to prevent insurrection and found that the evidence at most 
“showed no more than threats of violence or breaches of the peace”. 
An injunction was granted against interference with the plaintiff's 
property despite the governor’s defense that his declaration that an 
insurrection existed was conclusive and that the power inhered in the 
head of the state to subject the people of the territory involved 
to the unrestrained will of the executive so far as he considered it 
necessary to the suppression of the proclaimed insurrection.*4 


"Id. at 877. 

* 212 US. 78, 29 Sup. Ct. 235 (1909). 

"7d. at 85. 

™ Keely v. Sanders, 99 US. 441, 446 (1878). 

"See Perlman and Taft, 4 History of Labor in the United States (1935) 
169-213. 

“Constantin v. Smith, 57 F. (2d) 227 (E.D. Tex. 1932), aff’d, Sterling v. 
Constantin, 287 U.S. 378, 53 Sup. Ct. 190 (1932). 


— 
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Although the court took jurisdiction to prevent the denial of due 
process by actions under authority or color of state law, the decision 
was based primarily on the finding that the power to institute military 
in place of civil government was a power not only not granted but 
forbidden to the governor by the Texas constitution: 


. . . we hold not that we may, or that we do, inquire into the propriety of 
the Governor’s calling out the troops to enforce the law, but that they were 
called out to act as civil officers, with no greater power than civil officers 
would have, that in their actions they are amenable to inquiry, as civil officers 
are... and that neither the proclamation of martial law, nor the purported 
military character of the actions, constitutes any defense to plaintiff’s suit.™ 


In affirming the decision, however, the Supreme Court assumed, 
without deciding,®* that the state law authorized all that the governor 
had done and held that even so there was a denial of due process. 
Its answer to the governor’s belief that his orders “had the quality 
of a supreme and unchallengeable edict”, was emphatic: 


If this extreme position could be deemed to be well taken, it is manifest 
that the fiat of a state Governor, and not the Constitution of the United 
States, would be the supreme law of the land; that the restrictions of the 
Federal Constitution upon the exercise of state power would be but impotent 
phrases, the futility of which the state may at any time disclose by the simple 
process of transferring powers of legislation to the Governor to be exercised 
by him, beyond control, upon his assertion of necessity. Under our system 
of government, such a conclusion is obviously untenable. There is no such 
avenue of escape from the paramount authority of the Federal Constitution. 
When there is a substantial showing that the exertion of state power has over- 
ridden private rights secured by that Constitution, the subject is necessarily 
one for judicial inquiry.” 





“Constantin v. Smith, 57 F.(2d) 227, 241, (E.D. Tex. 1932). Accord: 
Christian County v. Merrigan, 191 Ill. 484, 61 N.E. 479 (1901); Franks v. 
Smith, 142 Ky. 232, 134 S.W. 484 (1911); Bishop v. Vandercook, 228 Mich. 
299, 200 N.W. 278 (1924); Ex parte Moore, 64 N.C. 802 (1870); Allen v. 
Gardner, 182 N.C. 425, 109 S.E. 260 (1921); Fluke v. Canton, 31 Okla. 718, 123 
Pac. 1049 (1912); cf. United States ex rel. Palmer v. Adams, 26 F. (2d) 141 (D. 
Colo. 1928) ; In re Moyer, 35 Colo. 154, 85 Pac. 190, 12 L.R.A. (N.S.) 979 (1905); 
In re Boyle, 6 Idaho 609, 57 Pac. 706, 45 L.R.A. 832 (1899); Ex parte McDonald, 
49 Mont. 454, 143 Pac. 947 (1914), L.R.A. 1915B 988; State v. Swope, 38 N.M. 
53, 28 P. (2d) 4 (1933). Contra: (Holding that the governor or his military 
representative may exercise the war-time powers of a military commander in 
occupied territory, subject to no judicial restraint) United States ex rel. McMaster 
v. Wolters, 268 Fed. 69 (S.D. Tex. 1920), overruled, Constantin v. Smith, 57 F. 
(2d) 227 (E.D. Tex. 1932); United States ex rel. Seymour v. Fischer, 280 Fed. 
208 (D. Neb. 1922) ; Commonwealth ex rel. Wadsworth v. Shortall, 206 Pa. 165, 55 
Atl. 952, 65 L.R.A. 193 (1903) (though held accountable when martial rule is 
terminated); Ex parte Jones, 71 W. Va. 759, 81 S.E. 533 (1914); Ex parte 
Lavinder, 88 W. Va. 713, 108 S.E. 428 (1921). See Roberts, The Case of Private 
Wadsworth (1903) 51 Am. L. Reg. 63 and 161 for a most vigorous criticism of the 
“war theory” by the present justice of the Supreme Court; Comment (1936) 45 
Yale L.J. 879 for an interesting argument that these opposing theories are merely 
different approaches to similar results. And see generally Fairman, The Law of 
Martial Rule (1930); 3 Willoughby, Constitution of the United States (2d ed., 
1929) 1603-1610. 

“Sterling v. Constantin, 287 US. 378, 396 (1932). 

"Id. at 397-398. 
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The conclusiveness of the governor’s decision that the exigen 
required military aid was conceded, but the proper use of such mili- 
tary force was “to remove, and not to create, obstructions to the 
exercise by the complainants of their rights as judicially declared” 38 
The discretion vested in him by virtue of his authority to execute 
the laws justified only such measures as were “conceived in good 
faith, in the face of the emergency and directly related to the quelling 
of the disorder or the prevention of its continuance’’.5® Moyer v. 
Peabody was limited to the same rule, with the explanation that in 
that case “it appeared [i.e., to the Court] that the action of the 
governor had direct relation to the subduing of the insurrection,”4¢ 
The Court, however, did not attempt to set any further limit upon 
executive discretion and distinguished the attempt to regulate the law- 
ful use of property by military order from the use of military force 
in quelling disturbances.*! 

The Supreme Court seems, then, committed to the doctrine that: 
(1) A governor’s assertion of necessity is conclusive only as to call- 
ing the troops out and not as to the use made of them afterward. 
(2) A governor’s interference with private rights under assertion of 
military necessity is unlawful and may be enjoined if the court finds 
a lack of either (a) good faith or (b) direct relation to the suppres- 
sion or prevention of disorder. (3) A proclamation of martial law, 
per se, makes no difference. 

“Direct relation”, however, has little concrete meaning other than 
what a court injects into it for the particular occasion.*? This test 
applied to the suppression or prevention of disorder, while it sub- 
jects the governor’s acts to full judicial inquiry, may leave him dis- 
cretion to choose between measures preserving order at the ex- 
pense of lawful rights and the more reasonable alternative of 
measures that preserve order through the protection of all lawful 
rights. The court in the Olson case admitted that the governor’s ac- 
tion had “a direct, even though a dishonorable, relation to the main- 
tenance of order’, but held that it had “no relation at all to the pre- 
servation of law”. “It results”, said the court, “in the restoration of 
peace and order at the sacrifice of law”.*® This implies an extension 





"Td. at 404. 

"Id. at 399. 

“ Id. at 400. 

“Td. at 401-402. 

“See, e.g., R.R. Retirement Board v. Alton R.R. Co., 295 U.S. 330, 58 Sup. 
Ct. 758 (1935); Carter v. Carter Coal Co., 298 U.S. 238, 56 Sup. Ct. 855 (1936). 
Compare with the latter, National Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 57 Sup. Ct. 615 (1937). See also Sterling v. Constantin, 
287 US. 378. 404 (1932) and Comment (1936) 31 Ill. L. Rev. 110. : 

“13 F. Supp. 384, 391, (D. Minn. 1936). The court, in this connection, dis- 
tinguishes Powers Mercantile Co. v. Olson, 7 F. Supp. 865 (D. Minn. 1934) in 
which, during a truckdrivers’ strike, it was asked, and refused, to enjoin Gov. 
Olson from enforcing an order, pursuant to a declaration of martial law, which 
prohibited the movement of trucks without a permit. Permits were gram 
only to employers who accepted a plan of settlement drawn by federal mediators. 
The court, though refusing the injunction, criticized this order as an unreasona 
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of the Supreme Court’s doctrine and, it would seem, a valid one. 
But the enforcement of Governor McNutt’s military orders would 
certainly be condemned by this test. If we read the Olson case as 
holding that the governor’s action was unnecessary or not directly 
related to the prevention of violence because there was a more reason- 
able alternative of protecting the plaintiff in the use of its proprty, 
instead of depriving it of such use, then the McNutt case is likewise 
inconsistent since it has been repeatedly demonstrated that the militia 
can preserve order by protecting the exercise of such rights as peace- 
ful assembly and peaceful picketing.*4 

On the other hand, if the McNutt case is sound in holding that 
a governor has discretion to override private rights by such acts and 
orders as were involved in that case, it would seem proper for a 
governor to close a plant or arrest and detain strikebreakers, guards, 
or employers themselves if these measures would prevent disorder. 
For there was no showing in the McNutt case that the enforcement 
of the governor’s military orders affected or was designed to affect 
only those believed to be participating in disorder. It applied indis- 
criminately to participants and to victims. It is easy, but hardly ade- 
quate, to distinguish the McNutt and Olson cases on the ground that 
the lawful use of property is not likely to be converted into violent 
activity, while peaceful picketing and public assembly may easily 
become riotous. The lawful use of industrial property in a strike 
involves such incidents as the employment of guards and strike- 
breakers who may threaten violence to the strikers. A distinguished 
federal judge has said, “The danger of intimidation and attack is not 
confined to aggressions by strikers. The impartial history of strikes 
teaches that there is as much danger to strikers on the picket line 





alternative to “a timely order ...to use the military forces ...to see that 
all persons who were lawfully entitled to use the streets and highways of the 
city should be protected from mob violence and unlawful acts”, but went on to 
call attention to the governor’s threat, if the court interfered, either to ignore an 
injunction or to withdraw the troops altogether. In distinguishing the case in 
Strutwear Co. v. Olson, the court says that it “was of the opinion that, under 
the peculiar circumstances of that case, it was not compelled to grant a prelimin- 
ary injunction which might result in turning the city over to mob rule”. This 
basis of distinction seems to support the implication of the earlier opinion that the 
practical consequences of an injunction more than the propriety of the governor’s 
acts influenced the decision. 
“See, e.g., Uphoff, The Kohler Strike (1935) 65-71 (Picket line protected 
after riots); N.Y. Times, June 14, 1937, p. 1, col. 6 (Mass meeting of 10,000 
strikers and sympathizers was held near Monroe, Mich., three days after violent 
conflict between pickets and local police and vigilantes. Gov. Murphy refused 
requests to forbid the meeting and sent 300 guardsmen who, with state police, 
preserved order without difficulty). Instances like these are relatively few, for it 
has been common practice in industrial disputes to assume the necessity of for- 
bidding the exercise of such rights when disorder has occurred or is threat- 
ened. But the instances where violence has been prevented by protecting such 
rights are not different from those in which the necessity of suppression has been 
assumed. The court in the Olson case took judicial notice of the capacity of the 
Minnesota National Guard and thought it absurd to suggest that it could not 
Preserve law and order by protecting the plaintiff’s lawful use of the plant. It 
is hard to see why a picket line cannot be protected as well as a factory. 
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from private detectives and sometimes from new employees 

is of the same kind of wrong on the part of strikers rin prde., 
ployees.”*® If the militia may arrest and haJd a striker before he does 
or immediately threatens to do anything unlawful, strikebreakers 
obviously may likewise be arrested before they start any trouble 
Then by analogy to the Moyer case employers, too, might be arrested 
and held, for it would be equally reasonable to infer from their posi- 
tion such participation in potential disorder, through leadership, coun- 
sel and advice, as was inferred from Moyer’s position as president of 
the union. If the use of property may be prevented by the arrest 
of strikebreakers and employers in order to forestall violence, the 
much milder method of closing the plant would seem clearly within 
the governor’s discretion. 

For both employer and labor it would seem ultimately better 
to apply the principle suggested by the Olson case that, at least where 
there is an alternative, the state cannot suppress disorders by sup- 
pressing rights which it is the duty of the state to defend. Certainly 
for the public it is desirable to achieve even in the hottest industrial 
conflicts a government of laws and not of militia. As Professor 
Fairman has said,*® “It is neither an expedient nor a lawful course 
to call the conflict an insurrection and then force one party into line 
by the use of troops. . . . The interests involved are too important 
for their evaluation to be left to the rough empiricism of a single exe- 


cutive officer.” 
E. V. SIMReELL. 


Courts—Rvutes or Court—Power To CHANGE oR Mopiry 
Rutes or EvipeENce.—It is provided in Section 251.18 of Wisconsin 
Statutes (1937) that “the Supreme Court of the state of Wisconsin 
shall . . . regulate pleading, practice and procedure in judicial pro- 
ceedings . . . for the purpose of simplifying the same and of pro- 
moting the speedy determination of litigation upon its merits. . . .” 
This statute forbids the “abridgment, enlargement, or modification of 
the substantive rights of any litigant”. It has been upheld by the 
court as constitutional. 

The enactment of this provision raises the question as to the 
scope of the power given. What do the terms “pleading, practice 
and procedure” embrace? Are rules of evidence within the concept 
of these terms? 


— 





“ Amidon, J., in Great Northern Ry. Co. v. Brosseau, 286 Fed. 414, 418 
(D.N.D. 1923). For many examples see Landis, Cases on Labor Law (1934) 228- 
229; Violations of Free Speech and Assembly and Interference with Rights of 
Labor, 74th Cong. 2d Sess. (1937). 

“ Martial Rule, In the Light of Sterling v. Constantin (1933) 19 Corn. L.Q. 


20, 30. 
4 Rules of Court Case, 204 Wis. 501, 236 N.W. 717 (1931). 
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Ordinarily rules of evidence have been considered procedural 
rather than substantive law.? The case of State v. Pavelich,? how- 
ever, “contains puzzling passages characterizing rules of evidence as 

of the substantive law and thus not subject to control by court 
rule.”* The court rule considered in the Pavelich case abrogated the 
statute making it mandatory to instruct the jury that no inference 
of guilt may be drawn from accused’s failure to testify. The ac- 
cused did retain the power to request such instruction, however, 
under the construction given to the court rule by the majority of 
the court. In the opinion, the court makes such statements as: 
“Rules of evidence are substantive law” ;* and “Nor do we believe 
that the legislature can delegate to the courts, or the courts assume 
the power, to abrogate substantive law.””? 

As is pointed out by Professor Sunderland, in order to determine 
whether the court may promulgate rules changing rules of evidence, 
it is necessary to consider the purpose of the act and the reason for 
the rules of evidence. The need for distinction between “plead- 
ing, practice and procedure” and “substantive law” has arisen in sev- 
eral other types of cases: (1) in conflicts of law, in order to de- 
termine whether the law of the state where the action arose or the 
law of the state where the action is brought should be applied, (2) 
in deciding whether a law is of an ex post facto nature, (3) in de- 
termining whether a statute should be given retroactive effect, and 
(4) in deciding whether the state rules were to be followed in the 
federal courts under the Conformity Act.® 

As is quite natural, the courts have given diverse meanings to 
the concepts of “procedure” and “substantive rights” in the various 
situations. Diverse purposes of the various restrictions and enactments 
necessitated the diverse meanings in order that the purposes of the 
laws be complied with. For example, the rule-making power given to 
the courts clearly includes the right to regulate the course of the trial 
and the manner of instructing the jury; nevertheless, it has been 
held in a case arising under the Conformity Act that these matters 
were neither “practice, pleading nor a form or mode of proceeding”.!° 
The purpose of the Wisconsin statute is to increase the general effect- 
iveness of the machinery of justice, and any rule of court that does 





* Thompson v. Missouri, 171 U.S. 380, 18 Sup. Ct. 922, 43 L. ed. 204 
(1897); Chicago v. Williams, 254 Ill. 360, 98 N.E. 666 (1912); Laurel Canning 
Co. v. B. & O. R.R., 115 Md. 638, 81 Atl. 126 (1911); Sackheim v. Pegueron. 215 
N.Y. 62, 109 N.E. 109 (1915); Estate of Sletto, 273 N.W. 42, (Wis. 1937). 

*153 Wash. 379, 279 Pac. 1102 (1929). : 

“Morgan and Maguire, Looking Backward and Forward at Evidence (1937) 
50 Harv. L. Rev. 909, 934. 

‘State v. Pavelich, 153 Wash. 379, 279 Pac. 1102 (1929). 

Id. at 382. 

"Id. at 383. 

"Sunderland, Character and Extent of the Rule Making Power Granted The 
ge States Supreme Court and Methods of Effective Exercise (1935) 21 A.B.A.J. 


*17 Stat. 197 (1872), 28 US.C.A. §724 (1936 Supp.). 
Nudd v. Barrows, 91 US. 426, 23 L. ed. 286 (1875). 
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this should be upheld if it does not affect the substantive rights of any 
litigant. 

Under the grant of the rule-making power,!! several rules have 
been promulgated that affect rules of evidence. By Section 270,025, 
the court has made the order that in the trial of actions only one 
counsel on each side shall examine or cross-examine the witnesses, 
Section 270.21 makes it obligatory that requests for instructions be in 
writing unless the trial judge thinks there are special circumstances 
in the particular action that excuse compliance with this court rule.!2 
By Section 325.14(1) the court has modified Section 270.025 by 
allowing examination, as if under cross-examination, by any adverse 
party. Any other party adverse in interest may then re-examine the 
witness on all matters which will explain or qualify testimony given 
by him. Also such adverse party may impeach the witness if he is 
not going to make him his witness subsequently. Section 327.24 
modifies the rule as to the admissibility of account books. These 
court orders have been incorporated in the statutes and have been 
given section numbers like ordinary statutes for convenience and 
simplification. 

These court rules quite clearly affect rules of evidence; and the 
question as to whether evidence is a matter of “procedure” or of 
“substantive rights” immediately presents itself. 

Cases such as Doe v. Winn,'* in which rules of court changing 
rules of evidence have been held invalid, seem inapposite here be- 
cause of the absence of an enabling statute. In Funk v. United 
States,'4 the Court, without the aid of a statute, held that they could 
change the law regarding the competency of witnesses to testify. 
This power was extended in a later case to the admissibility of evi- 
dence.!5 As the legislature can change rules of evidence, even as to 
pending cases,!* and the court has the power to change rules of 
evidence by decision, there seems little reason for not ordinarily 
permitting the court to change rules of evidence by court order under 
the rule-making statute.17 

There are cases, however, that hold rules of court changing rules 
of evidence invalid when the court rules were made under the grant 
of statute. In Sellars v. Carpenter,1® a rule allowing a prima facie 
case to be established by introduction of an office copy of a deed or 
instrument without proof of due execution was held invalid even 
though it was within the terms of the power granted by statute. The 
reason given was that there was a right at common law to have the 





“Wis. Stat. (1937) $251.18. 

But cf. Odegard v. North Wisconsin Lumber Co., 130 Wis. 659, 110 N.W. 
809 (1907) where the court holds such a rule invalid as unreasonable and be- 
cause it impairs ancient rights. 

#30 US. 233, 8 L. ed. 108 (1831). 

#200 US. 371, 54 Sup. Ct. 212, 78 L. ed. 269 (1933). 

* Wolfe v. United States, 291 US. 7, 54 Sup. Ct. 279, 78 L. ed. 617 (1934). 

* Estate of Sletto, 272 N.W. 42 (Wis. 1937). 

Wis. Stat. (1937) §251.18. 

27 Me. 497 (1847). 
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producing evidence by means of deeds or instrument prove their 
due execution.1® In Pelz v. Bollinger,?® a rule of court requiring an 
abstract of title to be offered when introducing a deed in evidence 
was held invalid as being arbitrary. In Chicago City Ry. v. San- 
dusky,?1 a court rule limiting the number of requests for instructions 
to twelve for each party was held invalid as unreasonable. In 
People v. Metropolitan Surety Co.,?* a rule of court allowing a waiver 
of atrial by jury in a way other than those provided by statute was 
held invalid.28 Of course a rule of court that offends a constitutional 
provision is invalid.?4 


Contrary authorities are not lacking. In Odenheimer v. Stokes,?5 
a tule of court allowing a prima facie case to be established by in- 
troduction of an office copy of an instrument was held valid.2¢ In 
Chicago v. Williams," a rule of court authorizing the court to take 
judicial notice of all ordinances of the city of Chicago was held 
valid.2® The statute in this case merely gave the court power to 
make rules concerning “practice”; nevertheless, the court held rules 
of evidence to be included within the term practice. In Fox v. Con- 
way Insurance Co.,*® a rule of court that parties filing specifications 
of the nature and grounds of defence with the clerk should be con- 
fined, on the trial of the action, to the grounds of defense set forth 
in the specifications was held valid. 


In other types of cases, rules of evidence have been considered 
procedural rather than substantive. A statute, changing the burden 
of proof in proving contributory negligence, that was retroactive in 
effect, was upheld.8° Rules of evidence were considered entirely 
matters of procedure. A statute allowing comparison by witnesses 
of a disputed writing with any writing that is genuine and allowing 
such writings and the testimony of the witnesses to be considered 
by the coutt and jury has been upheld even though applying retroac- 
tively.21 Both of these cases quote approvingly from Bishop’s 
Criminal Procedure which states that procedure includes pleading, 
evidence, and practice. The American Law Institute classifies rules 


* Cf. Kennedy v. Meredith, 6 Ky. 465 (1814). 

*180 Mo. 252, 79 S.W. 146 (1904). 

™198 Ill. 400, 64 N.E. 991 (1902). The trial court was affirmed because, on 
appeal, counsel only suggested one instruction over the allotted twelve that might 
have had any bearing on the outcome of the case. 

* 164 Cal. 174, 128 Pac. 324 (1912). 

*But cf. Adams v. Crawford, 116 Cal. 495, 48 Pac. 488 (1897) in which a 
rule of court that refused a jury trial on a failure to deposit jury fees as a con- 
dition to the insistence on the right was held valid. 

“State v. Gideon, 119 Mo. 94, 24 S.W. 748 (1893). 

*5 W &S. 175 (Pa. 1843). 

* Contra: Sellars v. Carpenter, 27 Me. 497 (1847). 

254 Ill. 360, 98 N.E. 666 (1912). 

*Even the dissenting judges considered rules of evidence to be within the 

term “procedure”. 

233 Me. 107 (1865). 

_ 5ackheim v. Pegueron, 215 N.Y. 62, 109 N.E. 109 (1915). 

» /bompson v. Missouri, 171 U.S. 380, 18 Sup. Ct. 922, 43 L. ed. 204 (1897). 
1 Bishop on Criminal Procedure (4th ed. 1895) 1. 
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of evidence as procedural in nature and specifically deals with proof 
presumptions and inferences, competency and credibility, and ad. 
missibility in a chapter entitled procedure.** It has been said that 
rules of evidence should be considered within the domain of the pro- 
cedural law.*4 

Under the Wisconsin statute,35 however, it would be desirable 
that each rule of evidence be considered separately. The proposition 
that one party or the other has the burden of proof is a rule of eyi- 
dence, but it has a strong substantive aspect.8® A shifting of the bur- 
den of proof is perhaps not a proper subject for a court rule because 
it is a matter of substantive right. The rules of evidence known as 
privileges, ¢.g., the confidential communication between attorney and 
client, are matters of substantive right rather than of procedure. 
The presumption of innocence enjoyed by the defendant is clearly a 
matter of substantive right. 

On the other hand a court rule adding another exception to the 
hearsay rule is tinged with the procedural rather than with the sub- 
stantive aspect. In any case where testimony is inadmissible because 
it would prolong the trial or confuse the issues, a change in these 
rules of evidence by the court should be held valid. If, however, 
the reason for the rule of evidence is some policy of the fairness 
of our laws, then a court rule that changes this rule should be de- 
clared invalid. 

The scope of power granted the court is not discernible by the 
application of some magic formula. Each rule of court changing 
a rule of evidence should be considered separately and its validity 
or invalidity be judged by considering the purpose of the act and the 
reason for the rule of evidence. For years experts have been study- 
ing the law of evidence and have advocated reforms.*? The legis- 
latures of almost all the states have failed to enact these proposed 
reforms into law. The opportune time to make these reforms has 
arrived. The courts now have the power to change rules of evidence. 
The opinion rule could be and should be changed to permit more 
natural recitals by witnesses, and to extirpate the artificialities that 
have arisen in connection with it.38 The hearsay rule should be aban- 
doned so that it is no longer a rule of thumb, the violation of which 
will exclude the testimony. The orthodox view concerning the pro- 


* Restatement, Conflicts of Law (1934) §§595, 596, 597, 598. 

“Morgan and Maguire, Looking Backward and Forward at Evidence (1937) 
50 Harv. L. Rev. 909, 933; Callahan and Ferguson, The New Federal Rules of 
Civil Procedure (1936) 45 Yale L. J. 622, 641. 

* Wis. Stat. (1937) §251.18. 

* Central Vermont Railway Company v. White, 238 U.S. 507, 511, 512, 35 
Sup. Ct. 865 (1914); New Orleans & Northeastern Railroad Company v. 
247 US. 367, 371, 38 Sup. Ct. 535 (1918); Callahan and Ferguson, The New 
Federal Rules of Civil Procedure (1936) 45 Yale L. J. 622, 641. Contra: Levy V. 
Steiger, 233 Mass. 600, 124 N.E. 477 (1919); Sackheim v. Pegueron, 215 N.Y. 62, 
109 N.E. 109 (1915). 

™ Morgan and Maguire, Looking Backward and Forward at Evidence (193!) 
50 Harv. L. Rev. 909, 924. 
* Id. at 927. 
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vince of judge and jury as to preliminary questions of fact is that 
the judge determines the admissibility of these questions.8® The 
judge should determine the admissibility of hearsay evidence in the 
same manner as he does these preliminary questions of fact; if he 
believes the statement is relevant and that the witness is credible, he 
should allow the jury to hear the testimony. The courts have the 
power to change the law of evidence by decision, and there is no 
reason why they should not be allowed to change it by court order 
pursuant to the enabling statute.*° Of course the court does not have 
the inspired assistance of able counsel supporting adverse interests 
but they do have the assistance of expert opinion and their own 
judicial experience before promulgating a court order. The dis- 
tinction between change by judicial legislation and by legislative en- 
actment does not really differ greatly.44 The rules of evidence 
have been crying long and loudly for changes. The Supreme Court 
of Wisconsin now has the power, and indeed, the duty to promulgate 
rules of court changing or modifying rules of evidence which have 
become static and no longer serve a useful purpose. 
Epwarp V. Davey. 


CourTS—SUPERINTENDING POWER OF THE WISCONSIN SUPREME 
Court.'.—In addition to the appellate jurisdiction conferred on the 
supreme court, the constitution provides that the court 


... Shall have a general superintending power over all inferior courts; it 
shall have power to issue writs of habeas corpus, mandamus, injunction, quo 
warranto, certiorari, and other original and remedial writs, and to hear and 
determine the same.” 


In Attorney General v. Blossom® the court acknowledged the ex- 
istence of the superintending power, but held that this grant of power 
was distinct from the power granted by the third clause, “. . . to 
issue writs . . . ,” and said that the superintending power was to be 
exercised, not necessarily by the writs named, but by the ordinary 
means supplied by the common law, or such as should be supplied by 
legislative enactment. At this time, apparently, there was a period 
after the words “inferior courts”. The principle there established 
has been cited ever since with approval. A more complete statement 
of the conditions under which this power will be exercised was set 
forth in Petition of Pierce-Arrow Motor Car Co.:* 


The superintending jurisdiction will not be exercised lightly but only on 
some grave exigency; the writs by which it is exercised will not be used to 





"Morgan, Functions of Judge and Jury in the Determination of Preliminary 
Questions of Facts (1929) 43 Harv. L. Rev. 165. 

“Wis. Stat. (1937) §251.18. 

“Horack, The Common Law of Legislation (1937) 23 Iowa L. Rev. 41. 

*This article is limited to a discussion of the cases in which the Supreme 
Court of Wisconsin has exercised or refused to exercise its original jurisdiction in 
superintending the inferior courts of the state. 

Wis. Const., art. VIII, §3. 
1 Vilas and Bryants Notes 277 (Wis. 1853). 
*143 Wis. 282, 285, 286, 127 N.W. 998, 999 (1910). 
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perform the ordinary functions of an appeal or writ of error; the duty of 
the court must be plain; its refusal to proceed within the line of such duty 
or its intent to proceed in violation of such duty must be clear; the results 
must be not only prejudicial but must involve extraordinary hardship; the 
remedy by appeal or writ of error must be utterly inadequate; and the 
application for the exercise of the power must be speedy and prompt. By 
“plain” is meant that the situation is such that hardly more than a state- 
ment of the facts is necessary to convince the legal mind as to the 

of the court. Where there is no such clear and obvious duty based either 
on common law principles or express statutes, but where the questions of 
law involved are of such difficulty that a judge may reasonably commit ju- 
dicial error, the court will refuse to intervene under its superintending control, 
but will leave the parties to their remedy by appeal. 


As a matter of fact, the power is not limited to keeping the lower 
court within its jurisdiction or compelling it to act. Although it is 
often said that the superintending power cannot be used to perform 
the functions of an appeal or writ of error,5 we shall see that it has 
been exercised in cases where the ruling of the court was merely 
erroneous, if in such cases the remedy by appeal or writ of error was 
inadequate; and the fact that it becomes necessary, incidentally, to 
review judicial action by the lower court is no insuperable obstacle 
to the exercise of the power in a proper case.® 

The circuit courts also have superintending power over lower 
courts.?7 Under a rule adopted by the supreme court in 1865, the 
supreme court will exercise its superintending control in those cases 
where the circuit court has concurrent jurisdiction only where some 
good reason is shown why the application was not made to the cir- 
cuit court. While this rule may lead the supreme court to decline 
to take jurisdiction in cases where the rights of the parties can be 
determined in the circuit court without subjecting them to needless 
delay or expense, it does not in any way limit the jurisdiction con- 
ferred on the supreme court by the constitution, and after a matter 
has been fully presented to the supreme court on the merits, it will 
not be returned to the circuit court if that would entail delay and 
expense, with perhaps an appeal to the supreme court in the end 
anyway.® 





*State ex rel. Hustisford L. P. & M. Co. v. Grimm, 208 Wis. 366, 370, 243 
N.W. 763 (1932), citing cases. 

*State ex rel. Umbreit v. Helms, 136 Wis. 432, 438, 118 N.W. 158 (1908), 
citing State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 79 
N.W. 1081 (1899); State ex rel. Milwaukee v. Ludwig, 106 Wis. 226, 82 N.W. 
158 (1900); State ex rel. Winchell v. Circuit Court, 116 Wis. 253, 93 N.W. 16 
(1903) ; State ex rel. McGovern v. Williams, 136 Wis. 1, 116 N.W. 225 (1908). 

"Wis. Const. art. VII, §8. 

*State ex rel. Board of Education of Oshkosh v. Haben, 22 Wis. 97 (1867) 
(Held: not sufficient reason that the judge of the circuit court had exp 
some opinion in regard to the act sought to be commanded, since it was 
claimed that he was disqualified from trying the cause.) 

*State ex rel. Federal M. A. Ins. Co. v. Kellogg, 189 Wis. 638, 208 N.W. 
246 (1926). 
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MANDAMvus!° 


While the Blossom case has been approved in regard to its state- 
ment as to the distinction between the superintending power and the 
power to issue writs, some statements made there have been over- 
ruled by subsequent cases. The court in the Blossom case said that 
a writ of mandamus was not adapted to the exercise of the power,}1 
yet in State ex rel. Fourth National Bank of Philadelphia v. Johnson}? 
and in many other cases this writ was used. And although the court 
in the Blossom case said that mandamus would be used only to put 
the lower court in motion, and not to control its action, in one case 
mandamus was used to compel a court, not simply to perform its 
duty, but to perform that duty in a designated way.1% 

It has been said many times that mandamus will be granted to 
compel an inferior court to act within its jurisdiction or refrain 
from going beyond it only when the duty is plain and imperative, 
substantial injuries are threatened, other remedies are utterly inade- 
quate, and where the application for relief is promptly and seasonably 
made.14 Where the statute provides a remedy which is clear and ade- 
quate, such remedy precludes resort to mandamus,'® but if the re- 
lator’s other remedy is inconvenient or incomplete, the court exer- 
cises discretion in granting or refusing the writ.'1® Delay in applying 
for relief may be a sufficient reason for the denial of relief on the 
ground that by such delay there has been a waiver of such right or 
privilege.17 

A peremptory writ of mandamus will not be granted to compel a 
court to proceed in a given case unless the complaint shows not only 
that the court has jurisdiction of the cause and refuses to proceed to 
trial on the ground of the alleged want of such jurisdiction, but also 
shows that it refuses for the same reason to make any order in the 
cause (as an order of dismissal) from which the relator might ap- 





“For a review of the use of mandamus by the Supreme Court of the United 
States in the exercise of its superintending power, see Sloss, Mandamus in the 
Supreme Court since the Judiciary Act of 1925 (1932) 46 Harv. L. Rev. 995. 
a “pound General v. Blossom, 1 Vilas and Bryants Notes 277, 286 (Wis. 

3). 
*103 Wis. 591, 79 N.W. 1081 (1899). 

*State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 105 Wis. 164, 
83 N.W. 320 (1899). 

“State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 623, 
79 N.W. 1081 (1899); State ex rel. Milwaukee v. Ludwig, 106 Wis. 226, 236, 82 
N.W. 158 (1900) ; State ex rel. Milwaukee E. R. & L. Co. v. Circuit Court, 133 Wis. 
442, 444, 113 N.W. 772 (1907) ; State ex rel. Southern C. Co. v. Circuit Court, 187 
Wis. 1, 6, 203 N.W. 923 (1925). 

*State ex rel. Wisniewski v. Rossier, 205 Wis. 634, 640, 228 N.W. 825 (1931). 
“ an ex rel. Sheboygan County v. Telgener, 199 Wis. 523, 526, 227 N.W. 

"State ex rel. Wisconsin P. & L. Co. v. Zimmerman, 194 Wis. 193, 215 N.W. 
887 (1927) (Here the relief asked was for the joinder of a new party defendant, 
but plaintiff waited until just before trial and the lower court refused. The su- 
Preme court would not compel the joinder by mandamus). 
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peal.'* The writ will not issue where the court has no power to grant 
the relief asked, nor when it would be unavailing.'® 

The court in State ex rel. McGovern v. Williams?° laid down an 
important limitation to the rule that mandamus cannot be used to per- 
form the functions of an appeal or writ of error. Though the reso- 
lution of either a jurisdictional or a preliminary question, which pre- 
cedes the consideration of the main controversy proposed to the 
court and upon which its further action depends, may be judicial in 
character, still the court refuses to perform its duty when it resolves 
the question adversely and refuses further action, and the superin- 
tending court is not prevented from determining whether or not the 
duty exists, and if it does, the trial court may be compelled to per- 
form its duty toward the controversy. 


(1) Adequacy of Other Remedies; Hardship. In State ex rel. 
Hustisford L. P. & M. Co. v. Grimm?! an order was entered re- 
ferring the issues to a referee. The defendant petitioned for a writ 
of mandamus to compel the trial court to vacate the order. An alter- 
native writ of mandamus was issued, since an order for reference is 
not appealable, but the writ was quashed on hearing on the ground 
that the order was justified under the circumstances. 

In general, when an interlocutory or final order is reviewable on 
appeal or by writ of error, mandamus will not lie to compel the lower 
court to correct its order. This rule was applied where a writ of ne 
exeat?? was denied ;?* where appeals from the district court were 
dismissed by the Milwaukee county municipal court ;?* and where 
a lower court refused to strike out a party plaintiff.?5 

A remedy by appeal was held not adequate where the uncollected 
assets of an insolvent bank were liable to become barred by limita- 
tions before the appeal could be heard and decided.?® 

In an action where the parties agreed to a stipulation of settle- 
ment whereby the defendant was to convey certain land or suffer the 
entry of judgment for $20,000, and defendant then found that it 
did not own all of the land in question and failed to convey, the 
trial court set aside the stipulation and ordered the case to trial, either 
on the ground of mistake or because it regarded the covenant for the 


*State ex rel. Child v. Smith, 19 Wis. 531 (1865). 

State ex rel. Smith v. Drake, 83 Wis. 257, 259, 53 N.W. 496 (1892). 

* 136 Wis. 1, 7, 8, 116 N.W. 225 (1908). 

™ 208 Wis. 366, 243 N.W. 763 (1932). 

™ An order denying a writ of ne exeat is appealable under Wis. Stat. (1898) 
$3069 (3). 

* State ex rel. Cazier v. Turner, 145 Wis. 484, 130 N.W. 510 (1911). 

“State ex rel. Cooper v. Brazee, 139 Wis. 538, 121 N.W. 247 (1909). 

* State ex rel. Kratche v. Civil Court, 179 Wis. 270, 191 N.W. 507 (1923); ¢f. 
State ex rel. Pabst v. Circuit Court, 184 Wis. 301, 199 N.W. 213 (1924), where, 
when a corporation was defunct under Wis. Stat. (1923) §§180.02, 181.03, the 
circuit court should have granted a motion to abate an action against the cor- 
poration as a party defendant, and since such refusal is not appealable, a writ of 
prohibition was issued to prevent the hearing of the cause. 

* State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 79 
N.W. 1081 (1899). 
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entry of judgment as a penalty. The supreme court held that the 
stipulation was in the alternative and was not a penalty, and that even 
though the defendant made a mistake it was not excused from per- 
forming the alternative ; therefore the court issued a writ of manda- 
mus to compel the entry of a money judgment for the plaintiff, since 
an appeal from the final judgment in the action would not afford an 
adequate remedy.?? 


Where a judgment against a defendant was reversed on appeal 
and costs taxed, the statute?* required such costs to be paid and the 
case brought to trial within one year. In State ex rel. Mitchell v. 
Johnson®® such a case was continued more than one year by consent 
of the parties, but the costs were not paid. The supreme court held 
that the statute was compulsory, and even if the parties could waive 
one requirement by continuance, this did not establish a waiver of 
the requirements that the costs be paid. Therefore the circuit court 
should have granted the defendant’s motion to dismiss, and since the 
defendant could appeal only after a judgment in the plaintiff’s favor, 
such right of appeal was not so adequate as to prevent the issuance of 
a writ of mandamus. 

The trial court held that the petitioner was entitled to condemn 
a right of way across another railroad. Pending an appeal by the 
other railroad, the trial court refused petitioner’s application for a 
writ of assistance to put it in possession of the crossing. The supreme 
court denied a writ of mandamus to compel the circuit court to grant 
the writ of assistance, because no urgent necessity was shown why the 
crossing should be put in until petitioner’s right to it was finally 
determined.®° 


(2) Acts of Discretion in the Trial Court. In State ex rel. Drew 
v. Shaughnessy,®' the court held that a trial court has discretion to 
prescribe the manner and time in which a bill of particulars is to be 
furnished prior to the ultimate trial, if time is given the accused to 
prepare fully; and that an allowance of twenty days to the prosecu- 
tion is not such an irreparable hardship to the accused as to justify 
the issuance of a writ of mandamus. Mandamus will not lie to com- 
pel a circuit judge to decide a motion, where there has been no refusal 
to decide, and no such delay (forty-five days, in this case) that a 
refusal can be fairly inferred.%? 

Plaintiff attempted to discontinue his suit against a railroad after 
the railroad had secured an injunction against similar suits by other 
parties until plaintiff’s was determined. The circuit court denied the 
application for leave to discontinue and substituted another plaintiff. 





— ex rel. Southern C. Co. v. Circuit Court, 187 Wis. 1, 203 N.W. 923 
*Wis. Stat. (1898) §3072. 
*105 Wis. 90, 80 N.W. 1104 (1899). 
State ex rel. Oshkosh, Algoma & Black Wolf Ry. Co. v. Burnell, 104 Wis. 
246, 80 N.W. 460 (1899). 
"212 Wis. 322, 249 N.W. 522 (1933). 
"Baker v. State, 86 Wis. 474, 56 N.W. 1088 (1893). 
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The supreme court held that, in view of the rights of the other in- 
terested parties, the court could justly make the order it did.38 

Where a majority of the creditors, pursuant to a statute,5* peti- 
tion for the appointment of A to fill a vacancy in the office of as- 
signee in insolvency proceedings, and the court appoints B, he is 
acting in excess of his judicial power, unless it appear that A is 
unsuited for the post. In the absence of such showing, the supreme 
court in State ex rel. Fourth National Bank v. Johnson*® issued a per- 
emptory writ of mandamus to vacate the appointment made, and 
ordered the appointment of the creditors’ nominee, on the ground 
that the situation was such a wrong to the creditors as to require 
immediate relief in order to minimize its effects. 

In State ex rel. Traister v. Mahoney,®® where the court found that 
it was the plain duty of the county court to permit the defendant to 
appear in person and by counsel and present in proper form his appli- 
cation for leave to withdraw his plea of guilty and have the sen- 
tence set aside on the ground that he was not given an opportunity 
to consult counsel, mandamus was issued to compel the court to act 
on such application. 

As stated previously, the rule that mandamus cannot be used to 
perform the functions of an appeal or writ of error, and will not 
issue to review decisions of the trial court in a matter where the 
court exercises its judicial discretion, has one important limitation 
in that where the point decided is a preliminary question, the su- 
preme court may review it by mandamus. In State ex rel. McGovern 
v. Williams,3™ where the trial court quashed an indictment because 
of an error in the initials of one of the grand jurors on the jury list, 
the supreme court decided that this was not such an error as would 
invalidate the indictment, and ordered the trial court to set aside its 
order and proceed to trial. But in State ex rel. Umbreit v. Helms,®* 
where the trial court refused to proceed because the complaint did 
not state an offense under the laws of Wisconsin, the supreme court 
denied a writ of mandamus on the ground that the need was not great 
enough, in view of the nature of the offense charged (practising 
medicine without a license) and the facility with which prosecution 
could be maintained in the future, should it be found necessary. 


MANDAMUS IN PARTICULAR PROCEEDINGS. 


(1) In regard to the right to a change of venue. The first case on 
the subject of the issuance of a writ of mandamus to compel a 
change of venue when the petitioner had been wrongfully denied that 
right was State ex rel. Brownell v. McArthur,®® where it was held 


"State ex rel. Milwaukee v. Ludwig, 106 Wis. 226, 82 N.W. 158 (1900). 
“Wis. Stat. (1898) §1702. 

105 Wis. 164, 83 N.W. 320 (1899). 

106 Wis. 113, 219 N.W. 380 (1928). 

136 Wis. 1, 116 N.W. 225 (1908). 

136 Wis. 432, 118 N.W. 158 (1908). 

"13 Wis. 454 (1861). 
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that mandamus was the proper remedy. But State ex rel. Johnson v. 
Washburn*® held that since an order refusing a change of venue was 
appealable, mandamus would not lie. In 1898 the statutes were 
changed so that such orders are no longer appealable, hence since that 
date the rule of Brownell v. McArthur is applied.41 But where an 
order is made changing the venue contrary to law, it is held that 
mandamus will not issue to vacate it, since the order may be reversed 
on certiorari.*? 

It is not true, however, that in every case where a trial judge 
erroneously denies an application for a change of venue he will be 
coerced in the matter by the supreme court. When the error claimed 
is reviewable on appeal from the final judgment, and the refusal does 
not deny a clear statutory right, but involves a determination of diffi- 
cult questions of law or fact, so that the trial judge might reasonably 
commit error, mandamus will not lie.*% 

Mandamus has been refused on the ground that whether the 
venue of an action shall be changed for the convenience of witnesses 
rests in the sound discretion of the trial court.44 Since, upon an 
application for a change of venue because of prejudice, the court has 
until the last day of the term in which to make the change or call 
in another judge, and where it appears that the judge intends to do 
one of these things within the time limit, mandamus will not lie to 
compel the sitting judge to act at once.45 Where, upon the filing of 
an affidavit of prejudice against the sitting judge, another judge was 
called in before the close of the term, and heard and overruled a 
motion for a change of the place of trial, and was ready to try the 
cause at any term at which it should be properly noticed for trial, 
it was held that mandamus would not lie to compel the regular judge 
to change the venue.*¢ 


(2) Miscellaneous. In State ex rel. Boysa v. Fritz*™ the court 
held that a defendant who appeals from an injunction is entitled to a 





“22 Wis. 99 (1867). 

“State ex rel. Spence v. Dick, 103 Wis. 407, 79 N.W. 421 (1899); State ex 
rel. Rowell v. Dick, 125 Wis. 51, 103 N.W. 229 (1905) (circuit judge compelled to 
grant an application, under Wis. Stat. (1898) §2623 for a change of venue, on the 
ground that he has acted as counsel for one of the parties in the matter at issue) ; 
State ex rel. Schutz v. Williams, 127 Wis. 236, 106 N.W. 286 (1906) (judgment 
reversed on appeal. Held: Wis. Stat. (1898)§4680 gives a clear right to a change 
of venue on the ground of prejudice); State ex rel. Webster Mfg. Co. v. Reid, 
177 Wis. 612, 188 N.W. 67 (1922). (No part of the cause of action arose in the 
county where the action was brought, and the demand for a change of venue was 
seasonably made). 

“State ex rel. W. G. Taylor Co. v. Elliott, 108 Wis. 163, 84 N.W. 149 (1900) 
(Court distinguishes State ex rel. Fourth Nat. Bank v. Johnson, 103 Wis. 591, 79 
N.W. 1081 (1899) on the ground that in that case the vacation of orders was 
merely ancillary and to enable the commanded order to take effect). 

“State ex rel. Milwaukee E. R. & L. Co. v. Circuit Court, 134 Wis. 301, 
114 N.W. 455 (1908). 

«State ex rel. Jefson v. Mahoney, 204 Wis. 440, 235 N.W. 926 (1931). 
State ex rel. Deleglise v. Goodland, 128 Wis. 57, 107 N.W. 29 (1906). 
“State ex rel. Watson v. Clementson, 133 Wis. 458, 113 N.W. 667 (1907). 
192 Wis. 358, 212 N.W. 655 (1927). 
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writ of mandamus to compel the trial judge to fix a bond staying 
execution of the judgment pending the appeal. 

Where a party who wishes to appeal from a judgment of the 
circuit court, and is entitled to a stay on filing a proper undertaking, 
is prevented from doing so by a refusal of that court to fix the 
amount of such undertaking, he may delay his appeal and obtain 
from the supreme court a writ of mandamus directing the circuit 
judge to fix the amount, or he may perfect his appeal and obtain an 
order staying proceedings at the circuit, upon the proper statutory 
terms. After the appeal has been taken and the cause is in the su- 
preme court, it is said to be doubtful whether mandamus would lie to 
the court below for the cause mentioned, or whether an undertaking 
filed in that court would be effectual.** 

Where the petitioner’s right to mandamus to compel a correction 
of entries in a justice’s docket depends on the correctness of his claim 
as to the true facts, the case is held not sufficiently clear to call for an 
award of the writ.*® 

Where a jury, through mistake, rendered a verdict which was 
so clearly wrong as to make it the duty of the judge to set it aside, 
and he returns it to them for correction, and they are finally unable 
to agree, mandamus will not lie to compel the judge and clerk to re- 
ceive the verdict first brought in and enter judgment thereon.®? 

Where, on application for a change of venue, the court’s action in 
transmitting the record was beyond its jurisdiction because taken 
after trial had commenced, and, on due motion therefor, the court 
to which the record was sent refused to remand it, the proper remedy 
was held to be the issuance of mandamus.*? 

In State ex rel. Kane v. Larrabee®? the court said that although a 
judge has no right to alter a decree after it has been signed by him, 
without notice to the parties, if the alteration in no way affects their 
legal rights, mandamus will not be granted to compel him to strike 
out his alteration. But where the trial court, after its decision has 
been reversed on appeal, and the record returned, attempts to cor- 
rect the record in such a way as to supersede the decision of the 
supreme court, mandamus is the proper remedy to compel it to can- 
cel its action in that regard and to enter judgment in accordance 
with the decree of the supreme court.®% 


PROHIBITION. 
Where a proposed judgment is within the jurisdiction of the 
trial court and reviewable on appeal, the supreme court will not in- 
terfere to prevent its entry by writ of prohibition.54 The duty of the 


“ Northwestern Mut. Life Ins. Co. v. Park Hotel Co., 37 Wis. 125, 132 (1875). 

“Braun v. Campbell, 137 Wis. 401, 119 N.W. 112 (1908). 

“State ex rel. Town of White Oak Springs v. Clementson, 69 Wis. 628, 35 
N.W. 56 (1887). 

™ State ex rel. Winchell v. Circuit Court, 116 Wis. 253, 93 N.W. 16 (1903). 

™3 Pin. 166 (Wis. 1851). 

™ State ex rel. Kurath v. Ludwig, 146 Wis. 385, 132 N.W. 130 (1911). 

“State ex rel. Rogers v. Burton, 11 Wis. 50 (1860); In re Gates, 117 Wis. 
445, 92 N.W. 292 (1903); In re Weaver, 162 Wis. 499, 156 N.W. 459 (1916). 
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lower court must be plain, and its refusal to proceed within the line 
of its duty, or its intent to proceed in violation of its duty, must be 
clear, and the results arising from the breach of duty must be preju- 
dicial and involve extreme hardship, so that the remedy by appeal or 
writ of error is inadequate.®® 

Where the final determination of an action begun in the circuit 
court will not be reached in the regular and ordinary course of legal 
procedure until it would be too late to afford the relator adequate 
relief, the supreme court will assume original jurisdiction of the 
cause, although objection was not made to the jurisdiction of the 
court below and no opportunity was given that court to determine the 
question of whether it had jurisdiction.5¢ 


(1) Jurisdiction of the Trial Court. In the examination of wit- 
nesses to ascertain whether a crime has been committed, a magistrate 
exercises judicial functions, and a writ of prohibition will lie to re- 
strain the exercise of those functions outside or beyond his juris- 
diction.57 Where the court does not have jurisdiction of a criminal 
prosecution which has been instituted, a writ of prohibition is said 
to be the only adequate remedy.5® 

In Potter v. Frohbach®® the court said that to prevent a court 
commissioner from hearing a matter on the ground of want of juris- 
diction, a writ of prohibition is the appropriate remedy, but in case 
of an application to test the act of a court commissioner on juris- 
dictional grounds, a writ of certiorari, as an independent proceeding, 
or a motion in a proceeding challenged for review, is proper. 

Supplementary proceedings were instituted before a county judge 
to collect a tax on relator’s personal property, in conformity with the 
provisions of the statute.6° The supreme court held that if the pro- 
ceedings were judicial, there was no usurpation of any power not 
conferred by the statute, and if the duties imposed on the judge by 
the statute were merely ministerial, the writ would not lie because it 
will not be used to control administrative or executive officials.®4 

Since the statutes forbid a foreign corporation, which has not 
secured a license, to do business in the state, the court in State ex. 
rel. Goldwyn Distributing Corp. v. Gehrz®? held that the legislature 





“State ex rel. Kellogg v. Gary, 33 Wis. 93, 97 (1873); State ex rel. Attorney 
General v. Circuit Court, 97 Wis. 1, 15, 72 N.W. 193 (1897) ; State ex rel. Pennsyl- 
vania R.R. Co. v. Circuit Court, 178 Wis. 648, 654, 190 N.W. 366 (1922); cf. 
State ex rel. De Puy v. Evans, 88 Wis. 255, 263, 60 N.W. 433 (1894) (holding that 
the writ issues only to restrain acts which the court has no jurisdiction at all to 
perform; that if the court has jurisdiction, a writ of prohibition is not the proper 
remedy even though the court acts in an improper or even unauthorized way). 

“State ex rel. Barber v. Circuit Court, 178 Wis. 468, 190 N.W. 563 (1922) (a 
question of relators right to have his name printed on the official ballot as a 
candidate for office). 

"State ex rel. Long v. Keyes, 75 Wis. 288, 298, 44 N.W. 13 (1889). 

“State v. Fischer, 175 Wis. 69, 78, 184 N.W. 774 (1921). 

"133 Wis. 1, 5, 112 N.W. 1087 (1907). 

“Tay. Stat. p. 424, §119. 
“State ex rel. Kellogg v. Gary, 33 Wis. 93 (1873). 
“181 Wis. 238, 194 N.W. 418 (1923). 
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had declared the policy of the state, and issued a write of prohibition 
to the circuit court to forbid its hearing of a complaint by an un- 
licensed corporation. 


The supreme court, in State ex rel. Schwenker v. District Court, 
affirmed the order for a writ of prohibition issued by the circuit 
court to the district court to prevent such district court from pro- 
ceeding to try a cause, the jurisdiction over the offense being in an- 
other county. 

A writ of prohibition against further proceedings in an action in 
the circuit court will be granted upon the petition of an administrator 
where the issues are properly triable in the county court under the 
statutes,®°* and the writ will cause the records to be returned to that 
court.®® 

Since the statutes give municipal authorities power to grant 
franchises to corporations for the use of streets, a court is without 
jurisdiction to enjoin the passage of an ordinance granting such fran- 
chise, and prohibition will issue to prevent the lower court from pun- 
ishing the council and mayor for passing the ordinance in violation 
of the injunction.*® 

In State ex rel. Bergougnan R. R. Corp. v. Gregory®’ the court 
held that the appearance by defendant foreign corporation in a state 
court for the purpose of making a motion that the cause be removed 
to the federal district court did not constitute a general appearance so 
as to give the state court jurisdiction, and a writ of prohibition was 
issued to prevent the state court from proceeding further in the 
action. 

A writ of prohibition will issue to prevent a state court from 
proceeding in an action when it appears that a prior action between 
the same parties and involving the same issues is pending in a fed- 
eral court, under a policy of deferring to the prior jurisdiction of the 
federal court.®* 


(2) Adequacy of Other Remedies. The fact that there has been 
no preliminary examination of the accused is not sufficient ground 
for the issuance of a writ of prohibition to prevent the circuit court 
from proceeding in a criminal action, because that fact does not 
affect the jurisdiction of the court, and the ordinary remedies are 
complete and adequate.®® 

In State ex rel. Schmidt v. Gehrz™ the court refused the writ to 
restrain a circuit judge from proceeding further in a contempt pro- 
ceeding based on a restraining order, since the restraining order is 
reviewable by certiorari or appeal. Where a defendant is arrested a 


* 206 Wis. 600, 240 N.W. 406 (1932). 
“Wis. Stat. (1921) §2443. 
“State ex rel. Peterson v. Circuit Court, 177 Wis. 548, 188 N.W. 645 (1922). 
State ex rel. Rose v. Superior Court, 105 Wis. 651, 81 N.W. 1046 (1900). 
"179 Wis. 98, 190 N.W. 918 (1922). 
“In re Phelan, 274 N.W. 411 (Wis. 1937). 
State ex rel. Sullivan v. District Court, 145 Wis. 138, 130 N.W. 58 (1911); 
In re Weaver, 162 Wis. 499, 156 N.W. 459 (1916). 
178 Wis. 130, 189 N.W. 461 (1922). 
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second time for the same offense, after an adjudication by one jus- 
tice of the peace, he may introduce such prior adjudication as con- 
clusive evidence in his favor upon the trial, and no plea in bar or 
other pleadings are necessary. Since this is an adequate remedy, pro- 
hibition will not lie to prevent the second justice from proceeding.” 
In State ex rel. De Puy v. Evans*? the court refused prohibition to 
restrain a justice of the peace from proceeding in a preliminary ex- 
amination on a criminal charge merely because the warrant of ar- 
rest was defective, or because the defendant alleged a former je- 
opardy, since the ordinary legal remedies are adequate in such a case. 


(3) Hardship. Where proceedings to punish for an alleged crim- 
inal contempt were in excess of the jurisdiction of the court, and 
immediate imprisonment was about to be inflicted, a writ of prohi- 
bition was held to be the only adequate remedy, because the sentence 
would have been imposed before a writ of error could issue, and im- 
prisonment must already have begun before habeas corpus could 
issue.7® 

Where the result of an order opening up a prior judgment in a 
habeas corpus proceeding relating to the custody of a child would 
be to take the child away from the petitioner and deprive him of the 
fruits of the litigation in which he had already been successful, appeal 
was held not a sufficient remedy, and there was enough hardship to 
justify the intervention of the supreme court by writ of prohibition.” 

In the case of In re Schumaker,"® the court refused to grant the 
writ to stop proceedings in the circuit court to incorporate a village, on 
the ground that the statutes authorizing such proceedings were un- 
constitutional, because no extreme necessity was shown, and the 
ordinary proceedings in law or in equity were adequate. But in 
State ex rel. Drew v. Shaughnessy,"® upon a contention that a sec- 
tion of the statutes was unconstitutional, and that in complying with 
it the petitioner would be subjected to great hardship and expense, 
and if the statute were then held unconstitutional the entire proceed- 
ing would be futile and petitioner would suffer loss without any right 
to reimbursement, the court held that there was a sufficient showing 
of great and irreparable hardship to justify the court in entertaining 
an original action by prohibition for the purpose of determining the 
propriety of an order made pursuant to such statute. 

Where the decision of the question of validity of service on a 
foreign corporation involved the interpretation of a long and involved 
contract (was the local representative an agent?) it cannot be held 
that the duty of the court to vacate the service was plain, and the 


"State ex rel. Dilworth v. Braun, 31 Wis. 600 (1872). 
"88 Wis. 255, 60 N.W. 433 (1894). 
-_ ex rel. Attorney General v. Circuit Court, 97 Wis. 1, 72 N.W. 193 
“State ex rel. Wingenter v. Circuit Court, 211 Wis. 561, 248 N.W. 413 (1933) 
(Trial court had no jurisdiction to open the proceedings because the petition was 
insufficient under Wis. Stat. (1935) §$§269.46, 270.50). 
"90 Wis. 488, 63 N.W. 1050 (1895). 
212 Wis. 322, 249 N.W. 522 (1933). 
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court said that the facts that an order denying an application to vacate 
service is not appealable, and that to obtain a review of the question 
on appeal the petitioner must permit the entry of judgment by de- 
fault for heavy damages, do not constitute such exceptional hard- 
ship that a writ of prohibition should issue.77 In Petition of Inland 
Steel Co."® the court professed not to overrule the holding of the 
earlier case as applied to the facts there present, but said that in 
cases involving validity of service extraordinary hardship is inherent, 
and “it is the opinion of the court that the jurisdiction may properly 
be exercised though the duty of the lower court may not be so plain 
as to permit but one conclusion, if a careful consideration of all the 
facts show that a valid service has not been made.’’?® The Steel Com- 
pany case involved a question of whether the foreign corporation had 
enough property in the state to make valid service on it, by a non- 
resident on a cause of action arising outside of the state, and the 
court found that the petitioner did not have such property, and there- 
fore the circuit court did not secure jurisdiction of the cause by 
reason of service of process on the local agent. In State ex rel. 
Pennsylvania R. R. v. Circuit Court,8®° the court laid down the 
rule that a writ of prohibition will not issue when the lower court has 
concluded on the hearing of a motion to dismiss the cause for lack 
of jurisdiction, that the service of process was good, when it appears 
from the affidavit of the petitioners that it is at least probable that the 
service was good, because there is not presented such a clear case as 
calls for the exercise of the extraordinary powers of the supreme 
court. 


INJUNCTION. 


The supreme court has no general power to issue writs of injunc- 
tion in cases still pending and undetermined in any of the other 
courts of the state. The power to issue writs of injunction is part 
of the original jurisdiction of the court, and consequently is not to 
be exercised except in suits instituted in and to be heard and de- 
termined by the supreme court according to the authority expressly 
granted by the same clause. The court has the power to issue writs of 
injunction when necessary in aid of its appellate jurisdiction, but not 
in a case not commenced in the supreme court nor brought before 
it by writ of error or appeal.®4 

From the foregoing discussion it is seen that although the prin- 
ciples underlying the superintending power of the court have not 
changed, the mode of exercising the power and the situations in which 
it is exercised have changed to some extent during the years that 
have passed since the Blossom case. 

James J. BuRKE. 





™ Petition of Pierce-Arrow Motor Car Co., 143 Wis. 282, 127 N.W. 998 (1910). 
"174 Wis. 140, 182 N.W. 917 (1921). 

"Id. at 143. 

178 Wis. 648, 653, 190 N.W. 366 (1922). 

™ Cooper v. City of Mineral Point, 34 Wis. 181 (1874). 
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FRAUDULENT CONVEYANCES—UNIFORM FRAUDULENT Come 


ance AcT—Fair CoNSIDERATION.—The Uniform Fraudulent Con- 

ce Act provides that creditors may set aside a conveyance by 
their insolvent debtor if such conveyance is not supported by a “fair” 
consideration.! The act then goes on to define in general terms what 
is meant by “fair” consideration.2, However, due to the countless pos- 
sible situations which may arise, it is necessary to study the decisions 
of the courts to find out, as nearly as possible, how the term may 
be interpreted in a particular case. 

“Blood and affection” is necessarily excluded by the terms of the 
act. It was never considered “good” consideration within the mean- 
ing of the Statute of Elizabeth. This idea has been followed in the 
United States. 

In general the test of “fair” consideration is whether it is 
enough so that what is paid is reasonably substantial in view of what 
is received. From the creditor’s standpoint the question should be 
the diminution of the debtor’s estate. If the value of the estate is not 
lessened, the creditor can claim no injury.® 

The act itself provides that an antecedent debt may be fair 
consideration, depending, of course, on the sufficiency of the amount.® 
This will, therefore, be considered in the same light as other types 
of consideration. The Massachusetts court has even stated that prop- 
erty may be conveyed to secure loss from future contingent liabil- 
ities resulting from endorsements which were made previously with- 
out resulting in fraud to the mortgagor’s creditors.” 


It has been held that a creditor cannot have a conveyance set 
aside when it was made before the debt to him was incurred.® 

Nominal consideration of $7 is not fair consideration where the 
grantee does not undertake to pay mortgages on the property in addi- 





* Uniform Fraudulent Conveyance Act, §4; Wis. Stat. (1937) $242.04. 
* Uniform Fraudulent Conveyance Act, §3; Wis. Stats. (1937) §242.03. 
“Fair Consideration—Fair consideration is given for property, or obligation, 
(a) When in exchange for such property, or obligation, as a fair equivalent 
therefor, and in good faith, property is conveyed or an antecedent debt 
is satisfied, or 
(b) When such property, or obligation is received in good faith to secure 
a present advance or antecedent debt in amount not disproportionately 
small as compared with the value of the property, or obligation obtained.” 
Sixteen states have adopted the act. They are as follows: Arizona (1919); 
Delaware (1919); Maryland (1920); Massachusetts (1924); Michigan (1919); 
Minnesota (1922) ; Nevada (1931); New Hampshire (1919); New Jersey (1919) ; 
New York (1925) ; Pennsylvania (1921) ; South Dakota (1919) ; Tennessee (1919) ; 
Utah (1925) ; Wisconsin (1919) ; Wyoming (1929). 
Glenn, Fraudulent Conveyances (1931) §264. 
“Id., $296. 
‘Id., §275. 
This question has been discussed in an earlier issue. Fraudulent Convey- 
ances—Antecedent Debt as Fair Consideration (1931) 6 Wis. L. Rev. 109. 
, Shay v. Gagne, 275 Mass. 386, 176 N.E. 200 (1931). 
Smith v. Edwards, 81 Utah 244, 17 Pac. (2d.) 264 (1932). 
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tion,® nor is $10 sufficient where the value of the property is way 
out of proportion with such payment as consideration.1° 


Services of the Grantee as Consideration. The courts differ some- 
what on the question of accepting services rendered by the grantee as 
consideration. In general the service must be of a type which was 
not owed in absence of some agreement, and there must have been 
some intention on the part of the parties that there be remuneration 
for the services. In the absence of such intention the conveyance in 
consideration of services has been set aside.1! Even where there 
was a promise to pay for the services in some way later, it has been 
held that the conveyance was without fair consideration.1? However, 
in the latter situation the person performing the services was a son, 
daughter, or wife of the grantor. Moreover, in one of these cases 
there was a question of the sufficiency of the services as compared 
with the value of the property.1* The court has the right to determine 
from the evidence what the services rendered were worth.!* Services 
by a daughter-in-law as domestic and clerk in a hotel and as a nurse 
for her mother-in-law over a considerable period of years was found 
to be fair consideration for a piece of property conveyed to the girl 
by the mother-in-law.15 The conveyance of farms has been per- 
mitted where services were rendered by the grantor’s sons for work 
on the farm or in the grantor’s oil business without any other com- 
pensation.1® 


Relationship of the Parties. It is noticeable from these cases 
that frequently where a conveyance is alleged to be fraudulent by the 
creditors, the conveyance was made to a relative. The question 
arises whether this fact has any effect in the determination of 
whether the consideration is fair. In the matter of evidence there 
is special scrutiny in the case of a member of the family.!7 But if the 
consideration is sufficient so that it may be called fair, the fact that the 
grantor and grantee are related makes no difference.1® Yet where a 
wife lends money to her husband, it has been held that it does not 





°Emmi v. Patane, 220 N.Y. Supp. 495, 128 Misc. Rep. 901 (Sup. Ct. 1927). 

* Zuniga v. Evans, 87 Utah 198, 48 Pac. (2d.) 513, 101 A.L.R. 532 (1935). 

Plymouth United Savings Bank v. Lee, 278 Mich. 545, 270 N.W. 781 (1936). 

™ Detroit & Security Trust Co. v. Gitre, 254 Mich. 66, 235 N.W. 884 (1931); 
Citizens Industrial Bank v. Brummeler, 274 Mich. 616, 265 N.W. 481 (1936). 

* Detroit & Security Trust Co. v. Gitre, 254 Mich. 66, 235 N.W. 884 (1931). 

™ Hedden v. Waldeck, 65 Pac. (2d.) 376 (Cal. 1937). (California had not 
adopted the uniform act by 1936). 

** Shay v. Abdella, 225 N.Y. Supp. 517, 131 Misc. Rep. 175 (Sup. Ct. 1927). 

* State Bank of Gibbon v. Fassbender, 164 Minn. 317, 204 N.W. 953 (1925), 
(no reference to the act); Jarvis v. Bell, 296 Pa. 568, 146 Atl. 153 (1929). 

™ Koenig v. Oswald, 82 Fed. (2d.) 85 (C.C.A. 8th, 1936); Bradley v. Seldon, 
201 Wis. 61, 228 N.W. 494 (1930) 

* Drury v. State Capital Bank, 163 Md. 84, 161 Atl. 176 (1932); Baer v. 
Hespel, 258 Mich. 427, 242 N.W. 780 (1932), (no reference to the act); Watson 
v. Goldstein, 174 Minn. 149, 214 N.W. 787 (1928); Steinke-Seid] Lumber Co. v. 
Newdall, 183 Minn. 491, 237 N.W. 194 (1931); Beum v. Sexton, 116 NJ. Ea. 
16, 172 Atl. 333 (1934), (no reference to the act). 
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constitute fair consideration unless there is an express agreement or 
promise to repay her.1® This is probably due to the peculiar rela- 
tionship between husband and wife and the fact that even in the mod- 
ern age their possessions are apt to be considered as common to both, 
especially between themselves. This does not mean that the law 
treats them as one person. Two cases where a wife tried to save her 
husband from criminal prosecution by making a conveyance of her 
property to him show that. In both of these cases the conveyance 
was set aside as fraudulent because there was not fair consideration.?° 


A result which appears at first examination to be the opposite 
of this was reached in a Wisconsin case, Pauly v. Schultz.21 When 
some trucks belonging to the debtor were sold at a foreclosure sale, 
his wife borrowed money from a third party to purchase the trucks 
so that the debtor could continue to use them in his business. She 
gave the third party a note for the amount borrowed, and her hus- 
band signed the note with her. Sometime later the debtor conveyed 
a piece of land to the third party and used the proceeds of the sale 
to pay off part of his wife’s debt on the note. His creditors tried to 
have the conveyance set aside, but the court held that there was fair 
consideration. But it may be that the apparent difference between 
these cases is not an actual one, since in this latter case the husband 
had signed the note with his wife. Moreover the fact that she pur- 
chased the trucks so that he could use them may have had some 
weight in the decision. 

Although the fact of relationship means there shall be close 
scrutiny of the evidence, where there is not any relationship it is also 
important that there be sufficient consideration. A husband who con- 
veyed property worth $4,000 to a stranger for $2,000 in cash so that 
his wife could not get the property by levying on it for alimony he 
owed her did not succeed in his attempt.?? 


Proportionate Value. The problem of just how close the value 
of the property and the consideration for it must be is by no means 
a simple one. The courts make few remarks outside of the particular 
cases they are considering and these cases range from one extreme 
to the other. 

On some occasions the courts have been almost overly lenient. 
In one case the South Dakota Supreme Court refused to set aside a 
conveyance although the consideration was admittedly less than 
the value of the property, stating that the grantee was actually with- 
out knowledge of the grantor’s insolvency.?? There is no discussion 
of the Uniform Fraudulent Conveyance Act in the case, although it 
had been enacted some years before. It was held by the Court of 
Chancery in New Jersey that where a father fulfilled a promise to 


*Sprich v. Schreiner, 58 S.D. 394, 236 N.W. 299 (1931). 
*Davis v. Hudson Trust Co., 28 Fed. (2d.) 740 (C.C.A. 3rd, 1928); Mer- 
chants Bank v. Page, 147 Md. 607, 128 Atl. 272 (1925). 
* 199 Wis. 107, 225 N.W. 745 (1929). 
» Wiese v. Wiese, 191 Minn. 526, 254 N.W. 816 (1934). 
Goodhope v. Overgaard, 56 S.D. 28, 227 N.W. 380 (1929). 
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convey property to his crippled daughter, the conveyance was valid. 
His equities in the property were $2,500, and it did not appear that 
she gave him more than $225 in gold as consideration. There js 
some discussion of his duty and desire to support her, but it is not 
clear whether this is included as a form of consideration for the 
conveyance. 

Less extreme are the cases where the property or right trans- 
ferred by the grantor is more or less uncertain. In such an instance 
the conveyance has been held valid where there was not an obviously 
great margin between the value conveyed and the consideration. The 
transfer of title to stock held as collateral for a debt in payment of 
that debt?5 and the transfer of an uncertain claim for 
where the final recovery was substantially more than the considera- 
tion?® were both held to be valid. Giving up a valid claim which was 
made in good faith is fair consideration.27 So is the assignment of a 
life insurance policy taken out by a company on its president’s life to 
that president for its cash surrender value, since that is all the credi- 
tors would be able to obtain if it were in their hands.?8 

Where the approximate value of both the property and the con- 
sideration are known, it is not necessary that they be exactly equal. 
Thus where a husband owed his wife $14,582 and the agreed interest 
at 6%, which had never been paid, the conveyance of a farm worth 
$20,500 was not held invalid.2® Such loans by the wife to her hus- 
band seem to be favored more than services rendered by a member 
of the family. This is illustrated by a case where a conveyance for 
such a loan was permitted but one for the services of a daughter was 
set aside.2° Similarly, permitting a husband to borrow on a wife’s 
stock was held fair consideration despite the fact that he had given 
her the stock (before his insolvency).*! The result was the same 
in a case where the wife gave her husband some of her money to 
invest jointly with his. He was permitted to assign a mortgage 
to her.32 In another case the wife recovered on a note given for her 
share in a joint account when her husband was about to embark in 
a hazardous business.8? Where the consideration is found to be fair 
as in these cases, it has been said that although the conveyance was in 
fact made to avoid paying creditors, that does not render it invalid. 

Where the consideration was approximately equal to the value 
at the time of the conveyance it must, of course, be considered fair 


™ Camden Securities Co. v. Mirock, 112 N.J. Eq. 92, 163 Atl, 547 (1932). 

* Halsey v. Winant, 258 N.Y. 512, 180 N.E. 253 (1932). 

* Schlecht v. Schlecht, 168 Minn. 168, 209 N.W. 883 (1926). 

"In re N. Babylon Estates, 30 F. (2d.) 372 (C.C.A. 2nd, 1928). 

* Penner v. Mueller, 214 Wis. 542, 252 N.W. 593 (1934), (no reference to the 





act). 
* Klaseus v. Meester, 173 Minn. 468, 217 N.W. 593 (1928). 

“Citizens Industrial Bank v. Brummeler, 274 Mich. 616, 265 N.W. 481 (1936), 
(no reference to the act). 

™ Carluccio v. Winter, 108 N.J. Eq. 174, 154 Atl. 427 (1931). 

™ Bradley v. Seldon, 291 Wis. 61, 228 N.W. 494 (1930). 

* Williams v. Peterson, 86 Utah 526, 46 Pac. (2d.) 674 (1935). 
“Wareheim v. Bayliss, 149 Md. 103, 131 Atl. 27 (1925). 
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under the provisions of the act. Where property was worth between 
$7,000 and $11,000 and the grantee paid slightly under $7,000, the 
difference was found not to be great enough to be unfair.85 The fact 
that it was worth $14,000 later was of no effect, particularly since 
the grantee had put $3,000 in improvements on the property by that 
time 


Where a farm was sold to the debtor and then conveyed back 
by him to the grantor because only a small part of the price was paid, 
it was held that the original grantor who took the farm back, must 
pay the creditor suing in the case when the claim was less than the 
amount which the debtor had paid toward buying the property.3¢ 
(The amount paid was not large but was about twice the creditor’s 
claim. ) 

An agreement to pay debts on the property conveyed where the 
grantee has nothing with which to pay them is not sufficient consid- 
eration.87 The same result was reached in a case where the property 
was transferred in return for the payment of the grantor’s debts 
when such payment was made by burdening that particular property 
with further indebtedness.38 

Inability to name or to show the exact amount of the consider- 
ation has been held to preclude the possibility of fair consideration 
in a New Jersey Chancery case where the lower court’s finding that 
the conveyance was not fraudulent was reversed.®® In a case where 
the trial court decided that the conveyance was voluntary despite 
the claim of an antecedent debt, the higher court would not reverse 
the finding.*° 

In a number of cases a difference in value which was not overly 
large was nevertheless held sufficient to render the consideration not 
“fair”. Such was the case where property worth almost $7,000 was 
conveyed for a debt of $4,800,41 and one where property worth 
$30,000 was conveyed to a wife in return for previous loans at 
various times which totaled under $7,000 plus interest for an un- 
certain period of time.*? 

The strictest application of the definition by courts has been in 
cases where the consideration was almost equal to the value of the 
property but apparently for some other reason the conveyance was 
set aside. One is the case where a son conveyed an interest in some 
real estate to his mother in exchange for her conveyance of the home- 
stead to him.*® This was held not to be fair consideration. Whether 
or not it was because of the possible exemption of the homestead 


“Steinberg v. Pastine, 97 N.J. Eq. 52, 129 Atl. 201 (1925). 
- “Hopkins v. Twinklepaugh, 247 N.Y. Supp. 486, 139 Misc. Rep. 127, (Sup. 
. 1931). 
"Virgil State Bank v. Wahl, 56 S.D. 318, 228 N.W. 392 (1928). 
“Hollander v. Gautier, 114 N.J. Eq. 485, 168 Atl. 860 (1933). 
re "Fischer v. Cannoto, 111 N.J. Eq. 345, 162 Atl. 529 (1932), (mo reference to 
act). 
“Wilson v. Robinson, 83 F. (2d.) 397 (C.C.A. 2nd, 1936). 
“Kessler v. Smith, 128 Atl. 598 (N.J. Eq. 1924). 
“Commercial Service Corp. v. Degner, 275 N.W. 342 (S.D. 1937). 
“Nash v. Bengtson, 179 Minn. 7, 228 N.W. 177 (1929). 
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does not appear. Another is a case where the children gave the 
father $13,000 to save the property conveyed and signed with him a 
$1,500 note.*# The court stated that this was not consideration to him 
but an attempt to save the property. There is a possibility that the 
court may have been influenced by the fact that he had represented 
to the creditors that the farms were his and had mentioned no debt 
owing to his children. 

Obviously where there is a wide difference in value the con- 
veyance will be set aside just as in the case of nominal consideration 
or a voluntary conveyance. To be “fair” consideration must be more 
than merely valuable.4® Conveyance of a property worth $10,000 
to a wife was set aside where it was for loans of $1,200 and an 
amount of $1,450 promised to her for cooking for a threshing 
crew.*® Similarly $600 was not “fair” consideration for property 
worth more than $2,000,47 nor was a sandy, barren tract of land 
worth not over $1,600, $200 cash and $600 in notes, enough for the 
conveyance of property on which there was a store building which 
had cost $6,550 and which had a rental value of $50 a month.*® The 
conveyance of $20,000 property for $4,000 and in consideration of 
the fact that the son to whom it was conveyed did not receive a college 
education as did his brother was permitted by the lower court but 
set aside on appeal.*® 


Intervention of a Third Party. Complications may arise in these 
cases when a third party enters the picture, particularly when that 
person is an innocent purchaser for value. Where a father con- 
veyed property to his daughter for $4,000 and she resold it for 
$10,000, it was held that the daughter should pay $5,000 to a creditor 
to whom the father owed $20,000.59 Relief was not given in Wis- 
consin case where the father paid a third person to convey property 
to his daughter, and she conveyed to an innocent purchaser. The 
court said that the property was never an asset of the debtor and so 
was not under the regulation of the Uniform Fraudulent Conveyance 
Act.51 In another Wisconsin case where the consideration given by the 
wife was not enough in view of the value of the property it was held 
that the creditors should get the difference between the values of the 
two.52 This seems to be opposed to most decisions where the con- 
sideration is not sufficient in comparison with the value of the 


property. 





“Towne v. Lynch, 273 Mich. 161, 262 N.W. 657 (1935). 
“® Buhl v. McDowell, 51 S.D. 603, 216 N.W. 346 (1927). 
“Little v. Plummer, 51 S.D. 27, 211 N.W. 972 (1927). 
“Bryan v. Wilson, 189 Atl. 220 (Md. 1937). 
“Spencer v. Miller, 279 Mich. 194, 271 N.W. 731 (1937). 
“Obanion v. Henry, 64 S.W. (2d.) 411 (Tex. Civil Appeals 1933). (Texas 
had not adopted the act up to 1936). 
* Horvath v. Lacey, 251 Mich. 262, 231 N.W. 575 (1930), (no reference to 
the act). 
"Dorrington v. Jacobs, 213 Wis. 521, 252 N.W. 307 (1934). 
™Share v. Trickle, 183 Wis. 1, 197 N.W. 329, 34 A.L.R. 1016 (1924). 
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The relinquishment of a claim against an insurance company 
for $150 in cash when the insured had injured someone in an automo- 
bile accident was held to be invalid because that was not fair consider- 
ation.°? In the absence of the rights of third parties, it would be 
valid between the insured and the company. 

The question of fair consideration may easily arise where a cor- 
poration goes out of existence and a new corporation takes over its 
assets. In the case of an American branch of a Russian corporation 
which had to dissolve because of the revolution, it was held that con- 
sideration was sufficient when a new company which was organized 
took over the assets and assumed the debts of the old corporation.*4 
The corporation was not insolvent, and the American creditors were 
adequately protected. A similar decision was rendered where a man 
conveyed the assets of his jewelry store to a corporation consisting 
of himself and his family.55 In this case, too, the business was not 
insolvent at the time. However, in another case where the business 
was insolvent the same result was reached.5® Here stock in the new 
company was given to the creditors for their claims. Since the stock 
in the new company was not watered but backed by good value, there 
was fair consideration. The case of an existing company taking 
over the property of another is similar. In such an instance a manu- 
facturing company took over the property of a truck company agree- 
ing to pay back taxes and meet certain current obligations.57 No 
cash was paid. The lower court’s decision against the validity of the 
conveyance was reversed by the supreme court. 


Conveyance for Security. The courts are not quite as strict in 
requiring that the value of the consideration be nearly equal to the 
value of the property where the transfer is only to secure a debt 
rather than to pay it. A case holding that a difference of about 
$1,400 where the property was conveyed was too much, stated that if 
it were as security the consideration would be sufficient.5* Other 
cases have held that consideration is fair when the conveyance is to 
secure a prior debt5® even where an attempt was made to reach the 
property for the statutory liability of the grantor as stockholder in 
a bank.*° As long as such a conveyance is not an assignment for 
creditors it is not invalid. The conveyance was found to be valid 
in a case where the debtor conveyed property to another as security 
until he repaid $4,100 which was owed for stock and a loan of 





“Iden v. Huber, 259 Mich. 3, 242 N.W. 818 (1932). 

“James & Co. v. Rossia Insurance Co., 247 N.Y. 262, 160 N.E. 364 (1928), 
(no reference to the act). 

* Camden Securities Co. v. Mirock, 112 N.J. Eq. 92, 163 Atl. 547 (1932). 

"Wagoner v. Wallace Turnbull Corp., 306 Pa. 442, 160 Atl. 105 (1932). 

™ Farmers Exchange Bank v. Oneida Manufacturing Co., 202 Wis. 266, 232 
NW. 536 (1930). 

* Kessler v. Smith, 128 Atl. 598 (N.J. Ch. 1924). 

“In re Handerson, 3 F. Supp. 92 (S.D. N.Y. 1933). 

“Gormley v. McNatt, 183 Ga. 315, 188 S.E. 535 (1936). (Georgia had not 
adopted the uniform act up to 1936). 
“Ne'son v. Poss, 172 Minn. 149, 214 N.W. 787 (1927). 
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$1,000.°? Even where the debtor obtained a loan by representing 
he owned certain property the conveyance of said property to another 
creditor as security for another debt®* was not held fraudulent. 
This court says, however, that the value must not be disproportionate, 
Where the debt is not paid it has been found that there was fair con- 
sideration for conveying the security in payment of the debt. 


Miscellaneous Items as Consideration. There is some question 
as to just what rights, claims, or other things of value (beside actual 
cash) may constitute consideration. The transfer of money to a 
trust company to be held and given to the debtor only to pay back 
taxes was held valid.*° A wife’s relinquishment of her right in the 
homestead, which was thought necessary to sell part of it, was found 
to be fair consideration for the conveyance of another piece of land 
to her.66 A more extreme example in permitting something of rather 
uncertain value to constitute consideration is a Wisconsin case where 
a debtor was permitted to cancel his claims against a corporation as an 
inducement to his brother to buy stock in the corporation.®? It was 
held to be valid in the absence of actual collusion being shown. No 
reference was made to the act but the case came up three years after 
it was adopted. 

The relinquishment of rights by a wife has been held to be fair 
consideration even though there is no actual value given to the gran- 
tor in return. Where the wife was beneficiary under a life insurance 
policy and gave up that right when her husband was forced to as- 
sign it to debtors to escape criminal proceedings, it was held that 
this constituted sufficient consideration for making her beneficiary 
under another policy with a smaller surrender value.*® Where a hus- 
band conveyed property worth $25,000 to his wife before he was in- 
solvent in consideration of her giving up a claim to a debt of over 
$5,000 which he owed her and all future claims for support, the 
conveyance was not set aside.*® Also the conveyance of the joint 
interest in a property by the debtor, in consideration for a woman's 
marriage to him was upheld.7° 





@ Commercial State Savings Bank v. Bird, 254 Mich. 418, 237 N.W. 57 (1931), 
(no reference to the act). 
“Trust Co. of Orange v. Garfinkel, 107 N.J. Eq. 20, 154 Atl. 427 (1930). 
“ Warner v. Longwell, 261 Mich. 468, 246 N.W. 188 (1933); Riverside Trust 
Co. v. Dietrich, 112 N.J. Eq. 43, 163 Atl. 275 (1932). 
* Austin-Nichols Co. v. Union Trust Co., 289 Pa. 341, 137 Atl. 461 (1927). 
“Folsom v. Seapy, 10 F. (2d.) 322 (CCA. 8th, 1925). 
* Maxey v. Peavey Pub. Co., 178 Wis. 401, 190 NW. 84 (1922), (no reference 
to the act). 
“Stutyman v. Fidelity Insurance Co., 315 Pa. 47, 172 Atl. 302 (1934), (no 
reference to the act). 
@ Page v. Corn Exchange National Bank & Trust Co., 314 Pa. 408, 171 Atl. 
560 £ 1934), (mo reference to the act). 
* Braecklein v. McNamara, 147 Ind. 17, 127 Atl. 497, 41 A.L.R. 1159 (1925), 
(no reference to the act). 
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A conveyance in consideration of a promise to support the grantor 
for the rest of his life was held not without consideration’! and so 
was the transfer of property back to one of the grantors when the 

tee failed to meet such an obligation.72 

In Camden Securities Company v. Mirock,® discussed previously, 
there was mention of a duty to support a crippled daughter, although 
the court did not say that that was the consideration for the con- 
veyance. If that is the implication to be derived from the case, it is 
not followed by most jurisdictions. A son’s promise to give up his 
musical career and study medicine was found not to constitute con- 
sideration for a conveyance."4 Neither the relinquishment of house- 
hold funds by a wife for her husband’s debts™® nor her use of funds 
of her own for household expenses?® was considered fair consider- 
ation. 


Conclusion. There are no questions on which the courts have 
come to any serious disagreement, although some jurisdictions are 
more lenient than others in permitting a conveyance to stand. The 
cases which have been decided so far indicate that the Wisconsin Su- 
preme Court is one of the more lenient ones. Only two of the Wiscon- 
sin cases herein discussed fail to refer to the act specifically, and both 
of these arose subsequent to its adoption.77 Of the remaining decisions, 
all but two upheld the conveyance. Even in one of those two cases 
it was not set aside because the result of such an order would have 
been to put the title back in the grantor who was not the debtor but a 
third person from whom the debtor bought the property for his 
daughter.7* Nor did the second of the two cases result in rendering 
the conveyance invalid. The wife of the debtor, to whom the convey- 
ance was made, was ordered to pay the creditors the value above that 
of the consideration which she advanced for the property.7® 

The Wisconsin cases leave a considerable part of the field un- 
covered, since there are only seven in number. When new prob- 
lems arise the court will probably follow the decisions of the 
other states since the purpose in the adoption of the act was to ob- 
tain uniformity throughout the United States. at 

Linpa K. RosENHEIMER. 





PRACTICE—JURISDICTION—EFFECT OF Erroneous REFUSAL TO 
Cuance Venve.—lIn discussing the effect of an erroneous refusal 


. a v. First National Bank & Trust Co. of Macon, 182 Ga. 765, 187 SE. 
1936). 
be "Warner v. Dawson, 167 Minn. 275, 205 N.W. 1003 (1926), (no reference to 

act). 

"112 N.J. Eq. 92, 163 Atl. 547 (1932). 

“Kessler v. Soby, 110 N.J. Eq. 559, 160 Atl. 574 (1932). 

“People’s Savings & Dime Bank & Trust Co. v. Scott, 303 Pa. 294, 154 Atl. 
489, 79 AL.R. 129 (1931). 

“Buhl v. McDowell, 51 S.D. 603, 216 N.W. 346 (1927). 

"Penner v. Mueller, 214 Wis. 542, 252 N.W. 593 (1934); Maxey v. Peavey 
Pub. Co., 178 Wis. 401, 190 N.W. 84 (1922). 

» Dorrington v. Jacobs, 213 Wis. 521, 252 N.W. 307, 91 A.L.R. 737 (1934). 

Share v. Trickle, 183 Wis. 1, 197 N.W. 329, 34 A.L.R. 1116 (1924). 
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of change of venue upon the jurisdiction of the court in which the 
cause remains, the courts have used the term jurisdiction so | 
that they have failed to make their meaning in concrete cases entirely 
clear. Jurisdiction has been used in two senses: the right of the 
court to try the particular case in all its particular circumstances 
(which is not properly “jurisdiction”) and the right of the court to 
try cases having certain subject-matter and parties. When a court 
has slipped outside the bounds of its jurisdiction in the latter sense 
of the word, all its acts are void, and its judgment may be attacked 
collaterally. When, however, it has made an error of the first 
it is merely an error going to that very cause, and not to the court’s 
general power to try the case, and may be corrected only on direct 
appeal. The courts, however, often fail to discriminate between these 
meanings of the word, and their language, and sometimes their 
decision, is greatly affected by that failure. 

In numerous cases concerning the effect of an erroneous denial 
of an application for change of venue, with the issue arising upon a 
direct appeal from an order or a judgment, courts have indulged in 
statements such as the following: 


The trial court, having improperly refused the plea of privilege’ was 
without jurisdiction to try the cause on its merits.” 

The court will not consider any other proceedings (after an erroneous 
refusal) because they are unauthorized.’ 

The court did not have jurisdiction to enter the judgment.‘ 


No quarrel can be had with the result reached in each of these 
cases, which was to send the case back for a new trial. The court 
in each case, however, seems to have indulged in general language 
instead of analyzing the basis for its action. One court did make 
this analysis. The Illinois Appellate Court, in an appeal from a 
judgment in a personal injury action,® held that to erroneously deny 
a change of venue is like any other error which may be corrected 
either in the court where the error was committed or on appeal or writ 
of error, but that jurisdiction still exists, no matter how gross the 
error may be. The denial is merely prejudicial error which can be 
attacked in the same way as other errors of that type. 

That this is true is clear from the decisions in cases where a 
collateral attack has been made on a judgment or decree entered after 
an application for change of venue has been denied erroneously. 
The cases found have uniformly held that such a judgment is not 
void and cannot be so attacked. In other words, the error is one 
which does not go to the power of the court to try the case but rather 





* This corresponds to an application for change of venue in most other states. 

? Cornell v. Cramer, 72 S.W. (2d.) 397 (Texas 1934). 

* Kell v. Lund, 99 Iowa 158, 68 N.W. 593 (1896). 

“Fargo Silo Co. v. Pioneer Stock Co., 42 N.D. 48, 171 N.W. 849 (1919). 

*Chicago & A.R.R. v. Harrington, 90 Ill. App. 638 (1900). 

* Ritzman v. Burnham, 114 Cal. 552, 46 Pac. 379 (1896) ; People ex. rel. Emer- 
son v. Lee, 311 Ill. 552, 143 N.E. 196 (1924); Barnhart v. David, 30 Kan. 520, 
2 Pac. 633 (1883); Wrought Iron Range Co. v. Leach, 32 Okl. 706, 123 Pac. 419 
(1912) ; State v. Morgan, 44 Utah 224, 140 Pac. 218, Ann. Cas. 1916D 1279 (1914). 

















March] COMMENTS 351 


to its rightful trying of that particular case, and the court’s judgment 
is merely voidable by appeal and not void. 

The manner in which the issue was raised in some of these cases 
is rather interesting. In Ritzman v. Burnham,’ the defendant had 
sued as plaintiff for conversion in a previous action and recovered a 
judgment after a motion to change the venue on grounds of pre- 
judice had been denied by the judge in that action. Execution issued 
on the judgment, was levied, and a sale was held. The defendant in 
the previous case now brings another action for the conversion of the 

s sold under the execution, claiming that the earlier judgment on 
which the execution was based, was void. It was held that no cause 
of action existed and that the judgment in the first case was not void. 

On trial for contempt, the defendant in People ex rel. Emerson v. 
Lee,® claimed that the injunction which he was accused of disobey- 
ing was void because it had been issued after a motion to change the 
venue on grounds of prejudice, a matter of absolute right in that 
state. The court dismissed his contention, saying: 


Jurisdiction is the authority to hear and determine; and if the court has 
jurisdiction of the subject-matter and of the parties, its orders and judgments 
must be obeyed until reversed and set aside ...a wrongful or erroneous 
denial of a right, even if absolute, does not deprive the court of jurisdiction, 
but the ruling is subject to review and reversal. 


The effect on jurisdiction of the denial, wrongfully, of a change 
of venue, has been referred to in Wisconsin a number of times, and 
from the cases so far decided, it would appear that the Wisconsin 
Supreme Court has been misled by its own language. One of the 
earliest cases on this question is Hewitt v. Follet.? Here application 
was made on grounds of prejudice, and after it was denied, the case 
went to trial. On appeal from the judgment, the supreme court said: 


When the fact (of prejudice) is made to appear, he (the judge) loses all 
right to proceed further with the action; and when he does proceed, such 
proceedings are clearly irregular if not void. 


A later case!® presented the question of whether a county judge, 
after an affidavit of prejudice against himself, could hear argument 
as to the prejudice of the circuit judge for that county. It was held 
that he could not. 

On appeal from the same sort of order denying a change of 
venue, the court said in Fraser v. Fargo, that the court was with- 
out further power except to change the place of trial or call in an- 
other judge. This, however, was dictum, since the case finally held 
that this type of order was not appealable. 

The defendant in a criminal case bound over to a county court 
filed an affidavit of prejudice against the judge of the county court. 
Before this was acted upon a later affidavit asked for a change to an 


"114 Cal. 552, 46 Pac. 379 (1896). 
*311 Ill. 552, 143 N.E. 196 (1924). 
*51 Wis. 264, 8 N.W. 177 (1881). 
*N.W. Iron Co. v. Crane, 66 Wis. 567, 29 N.W. 654 (1886). 
™135 Wis. 401, 116 N.W. 3 (1908). 
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adjoining county since the people of Monroe county were prejudiced, 
and a fair trial could not be had in either the circuit or county courts 
there. The county judge made an order calling in another judge, but 
later withdrew this, and sent the case to the circuit court for that 
county. This was an appeal from the judgment and sentence of that 
court.}? 

The supreme court reiterated the doctrine expressed in the pre- 
ceeding cases, but held that the affidavit here, because it combined an 
allegation of prejudice of the judge with one of prejudice of the 
people of the county, was so irregular as not to deprive the court 
of jurisdiction. 

The latest expression of its views was given by the Wisconsin 
court in Wisconsin Cooperative Milk Pool v. Saylesville Cheese 
Manufacturing Co.1* The defendant requested a change of venue 
to the county of his residence, which he claimed was also the place 
where the cause of action arose. It was denied. On appeal from a 
temporary injunction, the defendant claimed that this denial ousted 
the court of jurisdiction. It was held that the trial court still had 
jurisdiction since it was a court of general jurisdiction and had 
jurisdiction of the parties by service of process. The court below 
at most committed an error. The court went on to say that its de- 
cision would have been otherwise if the application had been on 
grounds of prejudice, citing State v. Bohner.* 

This remark is of course only dictum, but as a signpost of the 
road that may be taken, it is of importance. The court shows a seem- 
ing reverence for language rather than substance, since the conclus- 
ion that a judgment entered after an erroneus denial of change of 
venue for reasons of prejudice of the judge is void can come only 
from the general statements in the cases already discussed, and not 
from the actual decisions, which were all in cases on appeal. Not one 
case which the court seems to rely on for this proposition presented 
the issue of a collateral attack upon the judgment. As a matter of 
fact, State v. Bohner which the court cites as directly in point, actu- 
ally only made the point in passing, and decided the case on the basis 
of the irregularity of the affidavit. 

When the issue does come squarely before the Wisconsin court, 
the court will probably see in its dictum the result of loose lang- 
uage rather than reason and will choose to follow the great and well- 
reasoned weight of authority. 

Norma GOLDSTEIN. 


TAXATION—CONSTITUTIONAL LAwW—RETROACTIVE INCOME AND 
INHERITANCE TAXES.—Retroactive (or retrospective) laws are “laws 
which decree consequences or create liabilities, arising out of facts 
which existed or transactions which took place before the enactment 
of the laws; and which consequences or liabilities did not by law ex- 





™State v. Bohner, 210 Wis. 651, 246 N.W. 314 (1933). 
* 219 Wis. 350, 263 N.W. 197 (1934). 
* 210 Wis. 651, 246 N.W. 314 (1933). 
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ist with respect to such facts or transactions at the time the facts ex- 
isted or the transactions took place”.! On the general question of the 
constitutionality of retroactive taxation we have a difference of 
opinion among courts and text writers alike. In Michigan,? the 
court has held that the legislature cannot by retroactive enactment 
create a personal liability for payment of a special assessment. 
Whereas, in Kentucky,* the court has allowed the legislature to re- 
troactively increase the liability for special assessment. According 
to Story,t “Retrospective laws are, indeed, generally unjust, and as 
has been forcibly said, neither accord with sound legislation nor with 
the fundamental principles of the social compact.” However, ac- 
cording to Cooley,5 “Unless the Constitution prohibits retrospective 
legislation, the basis of an assessment of taxes may as lawfully be 
retrospective as the reverse; that is to say it may as well have regard 
to benefits theretofore received as to those which may be assessed 
thereafter.” 

In general matters of retroactive legislation Wisconsin follows the 
usual rule that vested property rights can not be taken away. In 
State v. Atwood® the court said “It is a well settled rule of con- 
struction, that statutes are not to be construed retrospectively ; or to 
have a retroactive effect, unless it shall clearly appear that it was so 
intended by the legislature and not even then, if such a construction 
would impair vested or constitutional rights.” (Italics supplied.) 


INCOME TAXES 


The court, in the recent case of Welch v. Henry,’ held constitu- 
tional an emergency tax imposed by the legislature in 1935 upon net 
dividend income in the year 1933. The court in arriving at its de- 
cision enunciated two especially interesting points. It said that the 
retroactive nature did not make the law unconstitutional because 
“... the legislature may measure an income tax by the income of a 
year sufficiently recent so that the income of that year may reason- 
ably be supposed to have some bearing upon the present ability of 
the taxpayer to pay the tax.”® Following this rule one may logically 
question the result in this case, for it is rather difficult to see the 
relationship between 1933 income and ability to pay taxes in 1935— 
especially is this true when one recalls the banking crisis and mora- 





*Gray, Limitations on Taxing Power (1906) §1828. 

* Weber v. City of Detroit, 158 Mich. 149, 122 N.W. 570 (1909). 

*Runett v. Davidson, 122 Ky. 851, 93 S.W. 25 (1906). 

*2 Story, Constitutional Limitation (Sth ed. 1891) $1398. 

*1 Cooley, Taxation (3d. ed. 1903) 492. However, in a later edition, 2 Cooley, 
Taxation (4th ed.) §520, Cooley appears to reverse himself, “It would seem that 
4 statute can’t impose retroactive taxation for previous years upon a class of 
Property not then subject to taxation.” 

"11 Wis. 441, 442 (1860). Other cases in which the same result was reached 
are Stuenbel v. Mil. & Miss. R.R., 12 Wis. 74 (1860) and Boehmer v. Kalk, 
155 Wis. 156, 144 N.W. 182 (1913). In both, the vested right was a contract right. 
223 Wis. 319, 271 N.W. 68 (1937). 

Id. at 326, 71. 
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torium of March 1933. The other main point upon which the court 
appeared to base its conclusion—that this law did not violate either 
the “due process” or the uniformity clauses of the federal and state 
constitutions—was the fact that this income had not been subject 
to the normal tax in 1933; so rather than being discriminated against, 
the taxpayer was merely being made to bear his rightful share of the 
state’s expenses. The case of First National Bank of Covington v. 
City of Covington® comes to an opposite conclusion, as regards this 
last point, on a completely analagous fact situation. In that case the 
legislature of Kentucky passed an act in 1900 to the effect that na- 
tional banks should be taxed from 1892 in the same manner as real 
estate. Previous to 1900, national banks had not been subject to a 
tax. In arriving at its conclusion the court raised the point that if this 
act were declared constitutional there would be no reason why the 
legislature could not open up to taxation all previously exempt prop- 
erty—such as churches. This result being obviously undesirable, 
the court held that this act amounted to confiscation rather than a 
mere correction of tax administration. 

The decision reached by the court in Welch v. Henry is in keep- 
ing with the general rule that retroactive income taxation is valid, 
What is more it follows prior Wisconsin and federal court decisions 
to that effect. However, upon a closer examination of these cases 
one discovers that in none of them has the legislature purported 
to go back more than a year and impose a tax upon items which in 
the year they were received were intentionally omitted in the de- 
termination of taxable income. This degree of retroactivity results 
from the practical consideration that an income tax is measured by a 
complete year’s income, and that when the legislature of 1935, for 
example, wants additional income tax revenues to be paid in that 
year it could not tax incomes received in 1935 after the passage of 
the act because the amount of that income would not be determined 
until December 31, 1935. Hence there would be no money until the 
following year, 1936. Moreover, this one year period seems reason- 
able, since it is an obvious necessity that a tax in one year be de- 
termined by the prior year’s income. Therefore, this class of income 
tax laws have not really been cases of retroactive legislation at all. 
This legislation, when properly understood, has applied only to cur- 
rent events, not to the past in any true sense of the word. 

In the first case in which the Wisconsin income tax law was 
involved,!° the court held that the act passed July 15 was not un- 
constitutional although it applied to the entire year 1911. This 
limited retroactivity appears to be reasonable and therefore not a 
violation of the Fourteenth Amendment. Particularly is this true when 
we remember that the income tax is a tax for a whole year’s period. 


In West v. Tax Commission"! the income tax assessors, proceed- 
ing according to the laws of 1925, were in the middle of their assess- 





*103 Fed. 523 (C.C.D. Ky. 1900). 
* Income Tax Cases, 148 Wis. 456, 134 N.W. 673 (1911). 
™ 207 Wis. 557, 242 N.W. 165 (1932). 
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ment duties for the year 1926 when Chapter 539, Laws of 1927, was 
passed. This changed the law in certain details. Nevertheless, the 
supreme court, resting its decision on the Income Tax Cases,'? held 
that the mere fact of retroactivity did not render the act of 1927 
unconstitutional. This appears to be a logical result from the Income 
Tax Cases for in both instances the tax had not been paid. 


The court in Appeal of Van Dyke'*® used some rather strong 
language upholding retroactive taxation. “It thus appears that an 
income tax law which is given retroactive effect by the legislature 
can’t properly be assailed on constitutional grounds, if it applies 
to the year in which the law is enacted or tf it applies to a prior but 
recent transaction.” (Italics supplied.) However, this language is 
tempered by the fact that the act in question merely provided for 
the limited continuation of the three year average basis for income 
taxation, the act of 1931 providing that 1932 tax could be either on 
the 1930, 1931 average or the 1932 income which ever was the higher, 
and not for a new tax law subjecting income to a tax that prior 
thereto had not been so taxed. 

The objection of retroactivity has never been deemed a valid one 
in the case of remedial legislation to correct tax loopholes or admin- 
istrative confusion.'* In other words, the delinquent gains no vested 
rights by his obliquities. In the case under consideration, Welch v. 
Henry, the taxpayer was not guilty of tax evasion, but was rather 
exempt from taxation in 1933 as a matter of legislative policy. 

The case of Norris v. Wisconsin Tax Commission'® places some 
rather severe restrictions upon the degrees of retroactivity that will 
be held constitutional. In this case the decedent died possessed of 
installment contracts upon the value of which the estate was taxed. 
Later, on the basis of a law passed subsequent to the death of the 
decedent, the state taxed as income to the estate payments on said 
contracts. The court held that this could not be done saying: “While 
retrospective laws are not unusual in matters of taxation and under 
proper circumstances certainly are valid, they can’t impair the obliga- 
tions of contract, or divest one of vested rights. A statute can’t wm- 
pose retroactive taxation upon a class of property not then subject 
to such a tax.” (Italics supplied.) The case of Welch v. Henry 
seems contrary to this decision. 

The federal cases upon this subject appear to be upon all fours 
with the Wisconsin cases. In Brushaber v. Union Pacific R. R.16 


™148 Wis. 456, 134 N.W. 673 (1911). 

*217 Wis. 528, 549, 259 N.W. 700 (1935). 

“Graham & Foster v. Goodall, 282 US. 409, 429, 51 Sup. Ct. 186, 194 (1931). 
... a distinction is made between a bare attempt of the legislature retroactively 
to create liabilities for transactions, which, fully consumated in the past are deemed 
to leave no ground for legislative intervention, and the case of a curative statute 
aptly designed to remedy mistakes and defects in the administration of govern- 
ment”. State ex rel. Globe Steel Co. v. Lyons, 183 Wis. 107, 197 N.W. 578 (1924). 
To the same effect in the case of property not previously assessed, State ex rel. 
Davis & Stern Lumber Co. v. Pors, 107 Wis. 420, 83 N.W. 706 (1900). 

1, 208 Wis. 626, 628, 238 N.W. 415 (1931). 
240 US. 1, 36 Sup. Ct. 236 (1915). 
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the court sustained a tax law retroactive to the extent of ten months 
during that particular calendar year. Retroactivity to the beginning 
of the calendar year has been held constitutional even in a case where 
the taxpayer went out of legal existence between the first of the 
year and the date the statute was passed.17 However, as in the 
Wisconsin cases prior to Welch v. Henry the limit of retroacticity has 
been the beginning of the calendar year or, due to administrative 
necessity, the year immediately prior thereto. The language used by 
the court in Stockdale v. Atlantic Insurance Company'® is the only 
exception to the above: 


The right of Congress to have imposed this tax by a new statute, although 
the measure of it was governed by the income of the past year can't be 
doubted; much less can it be doubted that it could impose such a tax on 
the income of the current year, though part of that year had elapsed when 
the statute was passed. The Joint Resolution of July 4, 1864 imposed a tax 
of 5% upon all income of the previous year, although one tax on it had 
already been paid, and no one doubted the validity of the tax or attempted 
to resist it. 

It will be noted, however, that in the question before the Court in 
this case the limit of retroactivity is as stated above; and that the 
allusion to the joint resolution of July 4, 1864, imposing an additional 
tax upon income that had once been taxed, is mere dictum. 

Probably the most serious objection to a federal tax of the type 
declared constitutional in Welch v. Henry is the argument that such 
a tax is not an income tax but rather a tax on capital. This follows 
from the fact that, “Income as contrasted with capital denotes that 
amount of wealth which flows in during a definite period . . .” 
and that when this period is ended the accumulated income becomes 
capital. Inasmuch as taxes are computed on a yearly basis and most 
businesses keep books on such a basis this period is a yearly one, sub- 
ject of course to the administrative necessity that taxes for one 
year are computed on the basis of the prior year’s income. If we 
adopt this hypothesis we are faced, in the case of a federal tax, with 
the constitutional provision that direct taxes must be apportioned 
among the states according to population.?° 

From the language used by the Court in Pollock v. Farmers Loan 
&Trust Co.?1 it would appear that a tax on accumulated income, as 
in Welch v. Henry is a direct tax within the meaning of the con- 
stitutional inhibition : 

Nothing can be clearer than that which the Constitution intended to guard 

against was the exercise by the general government of the power of di 

taxing persons and property within any state through a majority made up 

from the other states... but this inequality was manifestly designed to 
operate to restrain the exercise of the power of direct taxation to extraordin- 


ary emergencies and to prevent an attack upon accumulated property by 
mere force of numbers. 





US. v. McHalton, 266 Fed. 602, (D.C. Mont. 1920). 
“87 US. 323, 331 (1874). 

Seligman, Income Taxation (2d ed. 1914) 19. 

*”US. Const. Art I, §2, (3). 

157 U.S. 429, 582, 15 Sup. Ct. 673, 690 (1895). 














March] COMMENTS 357 


What is more, we know that the purpose of the Sixteenth Amend- 
ment was to accomplish what the Pollock case had frustrated, namely, 
to establish a complete income tax, and not to abolish the constitu- 
tional limitations upon direct taxation.2 The Court in Eisner v. Ma- 
comber?* expands this point very clearly when it states: 


As repeatedly held this (the 16th Amendment) did not extend the taxing 
power to new subjects, but merely removed the necessity which otherwise 
might exist for apportionment among the states of taxes laid on income. . . . 


In the event of a Wisconsin tax of this type, as in the case of 
Welch v. Henry, the point that the tax is not one upon income but 
rather on capital could be used as a basis for an argument that such 
a tax, upon so narrow a class of property, violates the constitutional 
provision of uniform taxation.** The possibility of the income re- 
ceived in 1933 being considered capital at the time the tax was 
levied in 1935, in spite of legislation to the contrary, is aided by the 
cases of Norris v. Wisconsin Tax Commission®® and Smart v. Wis- 
consin.2® In these cases the decedents died possessed of installment 
contracts. The estates were taxed on the value of said contracts. 
Later on the basis of a law passed subsequent to the death of the 
decedents, the state taxed as income to the estates payments on said 
contracts. The court held that such could not be done, since “This 
legislation did not change certain items into income which, by reason 
of such death, had already become corpus.” 


INHERITANCE TAXES 


The inheritance and gift tax cases have quite generally come to 
the conclusion that if the interest of the taxpayer became vested 
prior to the tax legislation in question, such an interest could not 
be retroactively made subject to a tax?® even though the retroactivity 
dated only to the first of the calendar year.2® This result seems cor- 
rect when we note that in this type of legislation there is not the 
practical necessity for a limited period of retroactivity that is pres- 
ent in the case of income taxation. In the case of Untermeyer v. 
Anderson,®® the Court followed the general rule even though the 
gift was made during the period in which the act in question was be- 





™Stanton v. Baltic Mining Co., 240 US. 103, 36 Sup. Ct. 278 (1916). 

"252 US. 189, 206, 40 Sup. Ct. 189, 193 (1919). 

“Wis. Const. art VIII, §1. 

*205 Wis. 626, 238 N.W. 415 (1931). 

205 Wis. 632, 237 N.W. 114 (1931). 

"Id. at 633, 115. 

* Nichols v. Coolidge, 274 U.S. 531, 47 Sup. Ct. 710 (1927). As to when an 
interest shall be deemed to have vested see Reinecke v. Northern Trust Co., 278 
US. 339, 49 Sup. Ct. 123 (1929); Coolidge v. Long, 282 US. 582 (1931). The 
Wisconsin cases also follow this rule. Will of Koeffler, 218 Wis. 560, 260 N.W. 
vd a In this case the court cited Coolidge v. Long, supra, in arriving at 

result. 

* Blodgett v. Holden, 275 U.S. 142, 48 Sup. Ct. 105 (1927). 

"275 US. 440, 48 Sup. Ct. 353 (1928). 

















358 WISCONSIN LAW REVIEW [Vol 1938 


ing considered. The case of Hudson v. United States*' reverses this 
holding and follows the dissent of Mr. Justice Brandeis, in the 
Untermeyer case where he said: “I can see no reason why Congress 
may not spread a tax over a period in advance of its enactment suffi- 
ciently long to insure that the tax will not be evaded by anticipating 
the passage of the act.” In arriving at this conclusion, the Court ap- 
peared to be following the dissent of Mr. Justice Holmes in Schle- 
singer v. Wisconsin to the effect that “the law allows a penumbra 
to be embraced that goes beyond the outline of its object in order 
that the objective may be secured.’’3? 

This case of Hudson v. United States suggests the rationalization, 
for these various cases of inheritance and gift taxation, that retro- 
active application of such a tax law is permitted only where it would 
not operate unfairly by attaching consequences to an act by a tax- 
payer which he could not reasonably have foreseen.** On the basis of 
this rationalization the case of Milliken v. United States,34 in which 
the tax rates in transfers made in contemplation of death were raised 
after the transfer but before death, is in complete agreement. 

Text writers and writers of law review articles have in general 
come to the conclusion that income taxes having a retroactive effect 
are constitutional,*® but that inheritance or gift taxes having such 
an effect are not.26 However, the validity of this conclusion in regard 
to a distinction between income and inheritance taxes is in doubt 
when we note that the income tax cases, prior to Welch v. Henry, 
involved merely administrative retroactivity. One of the reasons 
advanced for this is the supposition that a person will obtain what 
income he can regardless of the obligation to pay an income tax 
upon it. Therefore, fairness does not demand that the taxpayer 
be given an opportunity to refrain from earning income, whereas 
the presence or absence of a tax might well be a determining fac- 
tor in the case of a bequest, devise or a gift. The obvious answer 
to this is that although a tax may have no effect upon the taxpayer’s 
earning of the income, it does have an effect on the subsequent 
disposition of said income and therefore there is no difference be- 
tween the two so far as the question of fairness is concerned. An- 
other possible and more logical explanation of the assumed difference 
between income and inheritance or gift taxes is the fact that in the 
latter case we have a vested property right that a subsequently en- 
acted law can’t violate, whereas in the case of a retroactive income 
tax there is no vested property right involved—unless there is a 





™ 209 US. 498, 57 Sup. Ct. 309 (1937). 

™270 US. 230, 241, 46 Sup. Ct. 260 (1925). 

™Nenhoff, Retrospective Tax Laws (1935) 21 St. Louis L. Rev. 1. 

* 283 U.S. 15, 23, 51 Sup. Ct. 324, 327 (1931). “Not only was the decedent 
left in no uncertainty that the gift he was then making was subject to the pro- 
visions of the existing statute, but in view of its well understood purpose — 
should be regarded as taking his chances of any increase in the tax burden which 
might result from carrying out the established policy of taxation. . . .” 

11 AL.R. 518. 
*Nenhoff, Retrospective Tax Laws (1935) 21 St. Louis L. Rev. 1. 
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yested right in an exemption or in a tax of a certain amount once 
paid. The case of First National Bank of Covington v. City of 
Covington®” seems to suggest that this may be a possibility. 
Welch v. Henry marks the greatest degree of retroactive tax 
legislation sustained by the Wisconsin Supreme Court, prior cases 
of retroactivity being limited to periods for which taxes had not as 
yet been collected. It is also true that this case represents a greater 
period of retroactivity than has as yet been sustained by the United 
States Supreme Court in any similar case. In any determination of 
the probable fate of this case before the United States Supreme 
| Court it is important to bear in mind the recent cases of Hudson v. 

United States and Third National Bank v. White®® in which the 
| Court exhibited a more lenient attitude towards retroactive taxation. 
| 
| 


HERBERT L. TERWILLIGER. 





"103 Fed. 523 (C.C.D. Ky. 1900). 

"287 U. S. 577, 53 Sup. Ct. 290 (1932). In this case a tenancy by the en- 
tirety was created prior to the enactment of an act taxing estates at death. 
Nevertheless the Court held, in a per curiam memorandum based on Tyler v. U. S. 
281 U. S. 497, 50 Sup. Ct. 356 (1929) and Gwinn v. Commissioner, 287 U. S. 
224, 53 Sup. Ct. 157 (1932), that upon the death of one of the tenants the other 
tenant could be taxed for one-half the value of the property. This results in de- 
feating a vested right, for neither tenant can prevent the devolution of his 
interest at death to his spouse. However, in the light of the cases cited it would 
appear that the court considered the interest not vested and therefore not in- 
volving the question of retroactive taxation. 
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CONTRIBUTION AMONG TORTFEASORS: A UNIFORM 
PRACTICE* 


CHARLES O. GREGORY 


INTRODUCTION 


Contribution among tortfeasors has become an important item of 
law reform in this country. The legislatures or courts in several of 
our states agree that the common-law rule denying such contribution 
is no longer satisfactory.1 But they have not agreed on a substitute 
for this rule. I do not propose here to review the situation at common 
law or to show, except incidentally, what has been done about it. 
I prefer to assume the desirability of contribution among tortfeasors 
and to suggest measures necessary to establish a satisfactory system 
of loss distribution built on this principle. In this undertaking I 
shall draw freely on the splendid tort contribution practice which 
has developed in Wisconsin? and on the outstanding research and 
constructive work of the New York Law Revision Commission.® 





* Attached herewith as an appendix appears in its present tentative state a 
draft of the proposed Uniform Contribution Among Tortfeasors Act. This pro- 
posed Act is being drafted under the joint auspices of the American Law Insti- 
tute and the National Conference of Commissioners on Uniform State Laws. I 
am drafting it as Reporter and my advisers are Dean Smith of Columbia, Pro- 
fessors Seavey and Thurston of Harvard, and Dean Harno of Illinois who is 
representing the Commissioners on Uniform State Laws. 

The attached tentative draft has been approved by the Council of the 
American Law Institute and will be placed before the annual meeting of the 
Institute at Washington in May for further revision, if necessary. The Com- 
missioners on Uniform State Laws will not pass upon it until the summer of 1938. 

*For a fairly complete reference to statutes and decisions establishing con- 
tribution among tortfeasors in this country, see Note (1931) 45 Harv. L. Rev. 
349; and Legis. (1931) 45 Harv. L. Rev. 369. See on the development of tort 
contribution generally, Leflar, Contribution and Indemnity between Tortfeasors 
(1932) 81 U. of Pa. L. Rev. 130, and New York Law Revision Commission, Re- 
ports, Recommendations and Studies (1936) 713-747. See also Bohlen, Contribu- 
tion and Indemnity between Tortfeasors (1936) 21 Corn. L. Q. 552, and Tuft, 
a between Joint Tortfeasors: A Legislative Proposal (1936) 24 Calif. 

*Described briefly in Gregory, Tort Contribution Practice in New York 
(1935) 20 Corn. L. Q. 269, at 274-278. 

*The research appears chiefly in New York Law Revision Commission, Re- 
port, Recommendations and Studies (1936) 713-747. The constructive work is 
embodied in a draft statute to supplant the present New York act. It can be 
found in Legislative Document (1938) No. 65 (G), State of New York, Law 
Revision Commission. 
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NATURE OF THE Tort LIABILITY INVOLVED 


Statutes in eight jurisdictionst permit contribution among tort- 
feasors without stipulating that the required common liability must 
rest on negligence or arise out of torts of inadvertence. Nevertheless, 
courts and writers seem to think that it should be so limited. But 
then, courts have always been reluctant to offer their assistance to 
a wrongdoer. They have left such persons where they found them 
and have not permitted them to base an action “on their own wrong”, 
This stern moral note may be justified in an action for an accounting 
between highwaymen. It is clearly out of place in actions to spread 
loss inadvertently inflicted. Whether the courts in these eight juris- 
dictions, therefore, will permit contribution among tortfeasors com- 
monly liable for the intentional infliction of harm is obviously a mat- 
ter of some doubt. In spite of the broad provisions in these acts, it 
is possible that they will be construed to apply only when the common 
liability arises from torts of inadvertence, usually negligence.® 

There are some practical reasons, however, for not confining con- 
tribution to common liability for negligence. In the first place, in 
jurisdictions where contribution is expressly so limited by statute 
or decision, courts seem unable to agree upon what should be con- 
sidered as negligence. For instance, breach of a criminal statute is fre- 
quently regarded as more reprehensible than “common-law negli- 
gence”, and a person held liable because of such breach is therefore 
denied recovery of contribution.? This result is hard to reconcile 
with the almost universal view that the inadvertent breach of such 
statutes as a basis of liability for damages is treated as “negligence 
per se” or evidence of negligence. Again, some courts would be reluc- 
tant to grant contribution to a tortfeasor whose negligence appears 





“Maryland, Md. Ann. Code (Bagby, Supp. 1929) art. 50, §12 A; Missouri, 
Mo. Rev. Stat. (1929) §3268; New Mexico, N. M. Stat. Ann. (Courtright, 1929) 
$76-101; New York, N. Y. Laws 1928, c. 714, N. Y. Civ. Prac. Act (1920) §211-a; 
North Carolina, N. C. Code Ann. (Michie, 1935) $618; Texas, Tex. Stat. (Vernon, 
1936) art. 2212; West Virginia, W. Va. Code (1931) c. 55, art. 7, §13; England, 
Law Reform (Married Women and Tortfeasors) Act (1935) 25 & 26 Geo. V, 
c. 30, $6. 

*I fear that I took this view myself in Gregory, Legislative Loss Distribution 
in Negligence Actions (1936) 42. See generally Leflar, supra note 1, at 144-145. 
Professor Leflar himself, however, took a farsighted view and recommended con- 
tribution in common liability for all torts. 

*The negative proof of this is stronger than the positive, there being no case 
1 know of in which contribution was allowed among intentional tortfeasors. 

"See Leflar, supra note 1, at 144. Consider also the confusion which surrounds 
joint liability in negligence actions. See Cooley on Torts (4th ed. 1932) §§85 and 
86. See also on this, New York Law Revision Commission, Report, Recommen- 
dations and Studies (1936) 714. 
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to have been gross in comparison with his fellow tortfeasor’s rela- 
tively slight default. But as long as the tortfeasors in these two 
situations are commonly liable to the injured person for the same 
damage, there is no reason why the common incubus should not be 
distributed between them by contribution. After all, contribution ex- 
ists only to take the sting out of the common-law rules permitting the 
injured person to sue whom he pleases and to leave the loss where he 
chooses to place it. 

Another reason is the emphasis thereby placed on the unfairness 
of denying contribution in all instances of liability through inadvert- 
ence not involving negligence. If contribution is allowed only in 
negligence cases in order to prevent a “wrongdoer from profiting by 
his own conscious wrong”, it should by parity of reason be per- 
mitted whenever common liability arises from torts inadvertently 
committed, whether they be simple negligence, gross negligence, 
trespass, libel, conversion, breach of criminal statute, nuisance or 
absolute liability. 

If all would agree that contribution should be allowed whenever 
the common liability arises from inadvertently committed torts, the 
next problem is how to state this conviction in a statute. As far as I 
can tell, no legislature has ever attempted to do so. Perhaps the near- 
est approach to expression of this view would be a statute confining 
recovery of contribution to instances of common liability for torts 
not involving “moral turpitude”.® It is obvious, however, that this 
would not help very much since judicial notions of moral turpitude 
are likely to vary between rather widely separated extremes. And 
even if the statutory provision in question were couched simply in 
terms of “inadvertently committed torts”, the difficulty would not 
be solved, for legal conceptions of intent, actual or constructive, are 
$0 firmly entrenched in our notions of torts involving trespass, con- 
versions, nuisance, defamation, breach of statute and gross negligence 
that considerable confusion might result in interpreting this phrase.1® 





*See Note (1931) 45 Harv. L. Rev. 349, 354: “The only justification for re- 
fusing contribution is the difficulty of declaring the conduct of both parties equally 
negligent.” I fear case authority on this point is pretty scarce. See Zurn v. 
Whatley, 213 Wis. 365, 251 N.W. 435 (1933). 

*I know of no such statute. But see Ky. Stat. (Carroll, 1930) $484a, reading 
as follows: “That contribution among wrong doers may be enforced where the 
wrong is a merc act of negligence and involves no moral turpitude.” And see 
Fairchild, J., in Western Casualty & S. Co. v. Milwaukee G. C. Co., 213 Wis. 302 
at 305-306, 251 N.W. at 492 (1933). It is, perhaps, rather difficult to bring to mind 
a situation involving “mere negligence” which does involve “moral turpitude”. 
— the legislature and Fairchild, J., meant “inadvertence” by this phrase- 
0 


“See Zurn v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933). 
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In the interests of practical administrative convenience, if for no 
other reason, the best proposal is to permit contribution among all 
tortfeasors commonly liable for the same damage, regardless of the 
nature of the particular derelictions involved.14 Such a provision 
obviates the need of drawing impossible lines between torts of inad- 
vertence and torts involving intent. It eliminates varying personal 
interpretations of the concept “moral turpitude”. Furthermore, it 
makes unnecessary nice discrimination between the qualities of the 
conduct referable to each of two or more tortfeasors who are com- 
monly liable anyway for the same damage. These considerations are 
extremely important. Heeding them would save our courts from a 
large amount of troublesome detail and would effect a system of loss 
distribution with the least possible number of technical legalisms, 
This system would be understandable and easily applied, and it might 
stand a chance of becoming uniform throughout the country. 

The only valid objection to this proposal is the time-honored one 
that wicked persons should not receive the assistance of the courts. 
Experience has shown, however, that in the jurisdictions allowing 
contribution among tortfeasors in general, practically all, if not all, 
of the contribution actions arising under these statutes involve torts 
of inadvertence. Courts operating under statutes of this sort are not 
embarrassed by any legislative restriction compelling them to draw 
lines with only the vaguest of directions as to where they should 
be drawn. And, presumably, if cases do arise under such statutes 
in which particular courts feel that it would be shocking to permit 
contribution, they can then deny it on the particular facts presented 
without building up a body of precedent resting on some legal ab- 
straction well-nigh impossible to define. If eight legislatures’? have 
already found it wise to avoid drawing any line of this sort and 
if the New York Law Revision Commission after careful consider- 
ation has decided to recommend in their new proposed act!® con- 





“See English Law Revision Commission, Third Interim Report (1934) 7, 
reading in part as follows: “We have considered whether an exception to our 
recommendation ought not to be made in the case where the tort is also a crime. 
At first sight public policy might appear to demand that such an exception should 
be made, at any rate when the crime is wanton and deliberate and not merely 
the result of inadvertence. We have, however, come to the conclusion that it is 
impracticable to draw such a distinction and that any attempt to exclude from 
our recommendation torts which are also crimes would produce anomalies (such 
as would result from the fact that libel is a crime while slander is not or that neg- 
ligent driving may amount to felony) and uncertainties which it would be unde- 
sirable to introduce. Accordingly our recommendation is made without qualifica- 
tion.” 

See note 4, supra. 

“See note 3, supra. 
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tribution among all tortfeasors commonly liable without regard to 
the quality of their torts, other jurisdictions about to permit con- 
tribution among tortfeasors might well hesitate before perpetuating 
in any way the moral tone of the old common-law rule. Needless 
to say, this view is incorporated in the proposed Uniform Act.1 


NATURE OF THE COMMON OBLIGATION 


Contribution of any sort presupposes a common burden or in- 
cubus resting upon all members of a group, more than his share of 
which one of such members has discharged for the benefit of all.15 
It is an equitable device to redistribute the common burden rateably 
and in a fashion different from that employed by the person to whom 
each one of the group is usually answerable severally for the entire 
amount. In cases of contract contribution it is ordinarily quite easy 
to determine the amount of the common obligation and, of course, the 
extent to which each person commonly liable is committed severally 
to its discharge. But this is not true of the common obligation in 
tort contribution. Here the damages for which the tortfeasors are 
liable can be determined only by the verdict of a jury. 

It is, perhaps, only natural then that in several jurisdictions con- 
tribution in tort should be confined to those subject to a joint and 
several judgment liability.1° In the first place, the common burden 
has been fixed by verdict and judgment and the several liability of 
each judgment debtor thereunder is identical. In addition, the com- 
mon liability, as such, is clearly recognizable, which is hardly true 
of the common liability to suffer adverse judgment for the same dam- 
age immediately after two concurrently negligent persons have in- 
jured another.17 And furthermore, the denial of contribution to 
one joint judgment debtor who has discharged the entire judgment 
is the most obvious instance of the injustice accompanying the old 
“no contribution” rule. 

Nevertheless, it is clear that a successful and just tort contri- 
bution practice is impossible as long as its benefits are confined to 
parties to a joint and several judgment. This feature alone was 
responsible for the complete failure of the present New York 





“See tentative draft of Act in the Appendix. 

*See 5 Pomeroy, Equity Jurisprudence (2d ed. 1919) §2338. 

“Maryland, Missouri, New Mexico, New York, Texas and West Virginia. 
For citations of acts see note 4, supra. 

“For this latter conception of the common liability from which tort contri- 
bution arises, see Fairchild, J., Joc. cit. supra note 9. 














370 WISCONSIN LAW REVIEW [Vob. 1938 


statute.1® As all lawyers know, the injured plaintiff may bring his 
action against the tortfeasors exactly as he sees fit. Suppose he has 
been hurt by the combined negligence of A and B. He has his op- 
tion to proceed against them jointly and recover a joint and several 
judgment which he may execute as he pleases or to sue either one 
alone and let the other off scot free. And since he is so completely 
the “lord of his action”, the motives behind his choice cannot be 
questioned. The tortfeasor whom he refuses to sue may be his friend 
or may have persuaded him, for a consideration, to concentrate on the 
other offender. And there is nothing which the sued tortfeasor can 
do about it. Contribution is thus dispensed at the whim and caprice 
of the injured person. 

Some of the lower New York courts!® and a few writers?® be- 
lieved that this defect in the New York statute could be overcome 
by permitting the sued tortfeasor to add his fellow tortfeasor as a 
codefendant under an available third-party provision. But this hope 
was blasted by the court of appeals.24_ And in spite of the criticism 
directed at this court’s decision, I am quite unable to see how they 
could have disposed of the matter otherwise. Suppose P, the in- 
jured person, suffers harm from the combined negligence of A and 
B. For reasons of his own, he decides to sue only A, who thereupon 
moves the court to add B as a third-party defendant.?? Now the whole 
point of third-party practice is to enable the sued defendant to prose- 
cute the third party at the same time he himself is being tried, thus 
permitting the common trial of practically identical issues before the 
same jury. But under this procedural device there is no way to com- 
pel the plaintiff to amend his complaint as against B and to take a 
joint and several judgment which he doesn’t want. Even if there 
were, the trial still might result in a verdict against A and in favor 
of B under circumstances entitling P to a new trial against B if he 
wanted one. But if A were then permitted to appeal from B’s judg- 
ment and try him anew, P could not possibly secure a joint judgment 
but could at most get two several judgments, very likely for different 
amounts. Such a maneuver would delay P in executing his judgment 
against A and, indeed, in order to make possible a joint and several 





See New York Law Revision Commission, Report, Recommendations and 
Studies (1936) 726-735. See also Gregory, supra note 2, at 269-273. 

See, ¢.g., Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N.Y. Supp. 
661 (4th Dep’t 1930). 

See, e.g., Bennett, Bringing in Third Parties by the Defendant (1935) 19 
Minn. L. Rev. 163, at 182. 
* Fox v. Western N. Y. M. L., 257 N.Y. 305, 178 N.E. 289 (1931). 
* Under N. Y. Civ. Prac. Act (1920) §193(2). 
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judgment he would have to relinquish it and try A anew coincident- 
ally with A’s new trial against B. 

Finally, A has no standing to press a claim for contribution until, 
first, there is a joint and several judgment liability against the parties 
to the claim?* and, second, the claimant has discharged more than 
his pro rata share of such judgment liability. This latter point tran- 
spired in a case?* where P had sued A and B and had procured a 
joint and several judgment against them, from which B successfully 
and A unsuccessfully appealed to the appellate division, an outcome 
with which P was apparently satisfied. On A’s appeal to the high- 
est court from the affirmance against himself and from the judgment 
in B’s favor, the court affirmed the entire judgment of the appellate 
division, declaring that A was in no position to complain of the judg- 
ment in B’s favor since this cross-appeal was the exercise of a claim 
for contribution. This, the court held, A could not assert until there 
was not only a joint and several judgment against A and B, but one 
of which A had paid to P more than his pro rata share. 

There are at least two other very practical reasons for not confin- 
ing the recovery of tort contribution to joint judgment debtors. 
Even if P, in the case assumed above, were disposed to recover a joint 
and several judgment against A and B, he would not do so if A and 
B lived in different jurisdictions. Under such circumstances he would 
ordinarily sue the more handy of the two, and if he wanted to recover 
against both of them he would institute separate actions, executing 
whichever judgment was the more advantageous in the event of a 
recovery in each action.25 But since there would be no joint judgment 
against 4 and B, distribution of the common burden by contribution 
would be impossible. A final objection to the requirement of joint 
judgment liability as a condition precedent to the recovery of con- 
tribution is that it discourages complete settlements out of court. 
Nobody would want to discharge a claim against himself and another 
if he thereby eliminates the possibility of a joint judgment and 
effectively disables himself from securing contribution from the 
other. 





*See wording of contribution act, N. Y. Civ. Prac. Act (1920) §211-a, as 
interpreted in Fox v. Western N. Y. M. L., 257 N.Y. 305, 178 N.E. 289 (1931). 
See also Price v. Ryan, 255 N.Y. 16, 173 N.E. 907 (1931). 

“Ward v. Iroquois Gas Corp., 258 N.Y. 124, 179 N.E. 317 (1932). See dis- 
cussions in New York Law Revision Commission, Report, Recommendations 
and Studies (1936) 728 et seq. 

*This is not allowed in all jurisdictions, of course. 
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Since the New York Law Revision Commission has for these 
reasons?® omitted the requirement of joint judgment liability in its 
proposed statute, it is unlikely that anyone would question leaving 
it out of a uniform tort contribution act. I submit that the only just 
and practicable view of the necessary common obligation is that taken 
by the Wisconsin court.?7 A claimant for contribution establishes an 
adequate common obligation if he can show, either by separate ac- 
tion or by cross-litigation in the injured person’s own action, that his 
fellow tortfeasor was liable with him for the damage in the sense 
that had the injured person sued them as codefendants, he might have 
recovered a joint and several judgment against them. 


THE CONTRIBUTIVE RATIO—PrO RATA SHARES AND 
APPORTIONMENT OF FAULT 


The pro rata shares of common liability among tortfeasors are 
usually determined by the number of parties to the claim for contri- 
bution. In other words, the pro rata shares of common liability are 
usually equal. Presumably courts will apply the equity rule governing 
the contributive ratio. Thus if P recovers from A, one of three 
tortfeasors responsible for his injuries, and A in a separate action 
for contribution proceeds only against B, when it appears that C 
was solvent and present in the jurisdiction, he will probably recover 
from B only one third of the amount paid in discharging P’s judg- 
ment. On the other hand, if it appears that C was absent from the 
jurisdiction or was insolvent, A will recover as contribution one half 
of that amount from B. There is no reason to suppose that this will 
not also be true when A presses his claim for contribution by cross- 
action or third-party practice in P’s action for damages. 

Under the new English statute,2* the Canadian statutes?® and the 
Maritime Conventions Act,3° however, contribution is apportioned 
among the tortfeasors in accordance with their respective degrees 
of fault. The English act, for instance, provides that— 


. .. the amount of contribution recoverable from any person 
shall be such as may be found by the court to be just and equitable 





* Loc. cit. supra note 18. 

See Fairchild, J., loc. cit. supra note 9. See also Gregory, supra note 2, 
at 270. 

* Note 4, supra. 

* Brit. Col. Stat. (1925) c. 8, Rev. Stat. (1936) c. 52, §5; Ont. Stat. 20 Geo. 
V, c. 27, §3 (1930), amended in 21 Geo. V, c. 26 (1931). 

*1 & 2 Geo. V, c. 57 (1911). 
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having regard to the extent of that person’s responsibility for the 
damage; .. .*1 


This feature is in keeping with an analogous trend in Anglo-Ameri- 
can law to qualify the harshness of the defense of contributory negli- 
gence by merely cutting down a negligent plaintiff’s recovery of 
damages in accordance with his respective degrees of fault.3? 

This notion of apportionment of fault seems to be basic in any 
well-ordered and fair system of loss distribution, éither as between the 
injured person and the ones causing the injury or as among the lat- 
ter themselves. The principle is successfully employed in the ad- 
miralty law of many countries** and in several Canadian jurisdic- 
tions for general purposes,®* as well as for limited purposes in quite 
a few of our states.85 Three jurisdictions in this country have at- 
tempted with one sentence statutes to apply the principle in general 
negligence litigation. But these statutes have been so absurdly 
drawn and, apparently, with so little appreciation of the practical 
problems involved in the use of the principle of comparative fault, 
that they have in my opinion merely aggravated the evils of the rigid 
common-law system of loss distribution.57 

Litigation under all of these statutes embodying the principle of 
apportionment of fault and comparative negligence has demonstrated, 
however, the practicability of determining respective degrees of fault 
among several parties concurrently causing the same damage. Never- 
theless, lawyers and judges have been repeating for years the state- 
ment that fault cannot be apportioned among tortfeasors who are 
jointly and severally liable or as between a defendant and a contribu- 
torily negligent plaintiff. Indeed, I suspect this conviction of being 
largely responsible for our common-law rules of joint and several 
liability. The fact remains, however, that foreign admiralty courts 
and several Canadian courts have been administering for years a loss 
distribution system based on this principle. Those of our courts which 





"Note 4, supra. 

"On comparative contributory negligence see generally, Mole and Wilson, 
A Study of Comparative Negligence (1932) 17 Corn. L. Q. 333, 604 and Gregory, 
op. cit. supra note 5. 

* Mole and Wilson, supra note 32, at 339-359. 

“Note 29, supra. See also New Bruns. Rev. Stat. (1927) c. 143, p. 1758, and 
Nova Scotia Stat. (1926) c. 3. 

* Mole and Wilson, supra note 32, at 604-625. 

™ Miss. Code Ann. (Hemingway, 1930) §§511, 512; Neb. Comp. Stat. (1929) 
§20-1151; and Wis. Stat. (1937) §331.045. The Wisconsin statute, because of 
its unfortunate nature, does not fit in with their contribution practice. See 
Brown v. Haertel and Haertel Service, Inc., 210 Wis. 354, 244 N.W. 633 (1933). 
"See Gregory, op. cit. supra note 5, at 56-67. 
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have operated under more limited statutes involving the same prin- 
ciple do not seem to have had any particular trouble, and the New 
York Court of Appeals in deciding an action arising under the On- 
tario Contributory Negligence Act had no difficulty in recognizing the 
ability of a jury to find the defendant 90% and the plaintiff 10%, 
negligent and to award a verdict for 90% of the actual damages,%# 


One feature of the Ontario act (it also appears substantially in 
some others*® permitting apportionment of fault) which insures 
fairly sound apportionment is the following section: 


If it is not practicable to determine the respective degree of 
fault or negligence as between any parties to an action, such 
parties shall be deemed to be equally at fault or negligent.‘° 


This provision controls the apportionment of negligence not only as 
between a plaintiff and his defendants but also as among the de- 
fendants themselves with respect to any issues concerning damages 
or contribution. The new English contribution act, it will be seen, 
leaves this matter of apportionment of fault among the tortfeasors 
entirely to the court. It is true that different members of the same 
court can draw varying conclusions on the issue from the evidence 
appearing in the record.*! Nevertheless, I believe that no lawyer 
could fairly maintain that such an apportionment is any more delicate 
or impossible a task than courts and juries undertake every day in 
deciding that the evidence submitted in many personal injury actions 
warrants the inference of, or amounts to, negligence. As long as the 
court may keep the jury from wild guesses or prejudicial action 
when it appears from the evidence that it would not be practicable 
to permit speculation concerning apportionment, I should think that 
the bar would welcome this feature of loss distribution as part of a 
practice creating contribution among tortfeasors. 

In drafting the proposed Uniform Contribution Among Tort- 
feasors Act, we have included an optional subsection introducing 
this feature of apportionment for use in determining the contributive 
ratio or pro rata shares of the common liability. It may be omitted 
without affecting in the slightest the balance of the Act. The reporter 
and all of the advisers are anxious to have it included. The New 
York Law Revision Commission, on the other hand, was apparently 





" Fitzpatrick v. International R.R., 252 N.Y. 127, 169 N.E. 112 (1929). 
* F.g., the English act, supra note 4. 

“ Ont. Stat. 20 Geo. V, c. 27, §5 (1930). 

“See Croston v. Vaughan, 54 T. L. R. 54 (C. A. 1937). 
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unwilling to incorporate it in the proposed act*? to supplant the pres- 
ent New York statute. We made it optional in the proposed Uniform 
Act, however, since we are aware of a widespread distrust of appor- 
tionment devices of this sort and do not want the statute as a whole 
to be turned down because of a single feature, no matter how im- 
portant we believe that feature to be. But we think it goes to the very 
root of a just system of contribution among tortfeasors. Indeed, 
whenever there is any reason to suppose that the common burden 
should be apportioned in accordance with some standard other than 
mere numerical equality, we find courts employing this standard 
in other types of contribution.** 

Whether or not this feature should be included in a tort contribu- 
tion act boils down simply to this: Do we trust our courts and 
juries to make a fair and intelligible apportionment of fault? Courts 
and legislatures have felt the need of such apportionment in other 
fields and have supplied the need with tolerably good results. No- 
body can deny that the need is frequently felt in tort contribution 
cases where the tortfeasors, each fully liable to the injured person, 
are so obviously disproportionately at fault as among themselves. 


“ToORTFEASORS”’ AND BENEFICIARIES WITHIN THE OPERATION 
OF CONTRIBUTION STATUTES 


An act creating contribution of any sort among tortfeasors, either 
assuming equal pro rating of the common burden among them or in- 
cluding a provision with respect to apportionment, still leaves consid- 1 
erable uncertainty with respect to the meaning of the word “tort- 
feasors”. Naturally we assume the word to signify those who are 
liable in common for the damage in question. But suppose a case 
arises in which P is injured by the concurrent negligence of A and 
5, the latter being a servant of M acting within the scope of his em- 
ployment. Even if it appears that M was at home asleep when the 
accident occurred, he is still fully liable to P for the damage caused 
and hence could be called a “tortfeasor”. In many states P could 
join A, S and M as codefendants and recover a joint and several 
judgment against them. Assume that he does this and that P ex- 
ecutes the judgment entirely against 4. Would 4 then have a claim 





“See the proposed Act referred to in note 3, supra. It must have been con- 
sidered, in view of the discussion of the English act in New York Law Revision 
Commission, Report, Recommendations and Studies (1936) 722. q 

“This is frequently true in suretyship, ¢.g., United States F. & G. Co. v. 
Ts 237 Fed. 314 (C. C. A. 8th, 1916). See also Comment (1925) 35 Yale 

. 92. 
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for only one-third contribution against S and M respectively, or for 
two-thirds against M alone? Or if P executed his judgment entirely 
against M, would he have a claim for only one third as contribution 
against 4? The answer in each case is clearly “No”. 

Although M is a tortfeasor for many purposes due to his vicarious 
liability and S is undoubtedly a tortfeasor because of his conduct, they 
should obviously be treated as a single tortfeasor for the purpose of 
distributing the loss by contribution. Actually the two of them 
present together a single unit of responsibility.** Whatever M has to 
pay in discharge of his liability to P, he may usually shift this entire 
loss to S in an action for indemnity. Indemnity in this situation is 
generally recognized, whether or not we are willing to concede its 
wisdom. Substantially, then, it appears that as between M and S, 
the latter is the one who is at fault and M is not a tortfeasor at all. 
We cannot conclude from this that M is not to. be considered as a 
tortfeasor for purposes of contribution because A, if he discharges 
the judgment secured by P, may recover contribution from M. Al- 
though perfectly good reasons may be. found for arguing that M 
should be considered as a tortfeasor in his own right, it is apparent 
that under our present scheme of things his chief role as a tortfeasor 
is to furnish financial responsibility for S’s tortious conduct.*5 In 
other words M is made liable in order to be made answerable directly 
to P for S’s tort, although as between M and S, the latter is (to use 
good judicial verbiage) primarily liable and the former is secondarily 
liable.4* It is hardly conceivable that courts would ever fail to in- 
terpret in this way a general statutory provision creating contribution 
among tortfeasors. Nevertheless, it was thought wise to cover this 
generally in the proposed uniform statute. 

The same point may be made with reference to other types 
of vicarious or “secondary” liability. Thus, several of our states are 
adopting statutes making the owner of an automobile answerable 





“ Martindale v. Griffin, 233 App. Div. 510, 253 N.Y. Supp. 578 (4th Dep't 
1931), aff'd, 259 N.Y. 530, 182 N.E. 167 (1932). It has been suggested that sec- 
tion 2, subsection 3, of the tentative draft of the proposed Uniform Act (see ap- 
pendix) would not cover a case where harm is caused by concurrent i 
negligent acts of A, S* and S* where M was the employer of both S* and S*. I 
feel, however, that under the subsection in question any court would place two 
thirds of the liability on M and one third on A, and that if M by indemnity 
proceedings shifted his loss to S*, the latter could make S* share such burden with 
him by contribution. 

“There is, of course, much speculation concerning the original purposes of 
creating vicarious liability. Nobody really knows. See Douglas, Vicarious Lis- 
bility and Administration of Risk I (1929) 38 Yale L. J. 584. 

“Cf. Bowman v. Greensboro, 190 N.C. 611, 130 S.E. 502 (1925). 
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for the negligence of one to whom he has lent the car.47 The courts 
in some states have done this in a somewhat more limited way by the 
“family automobile (or purpose) doctrine”.48 Cities are generally 
held liable for negligent conditions permitted by adjacent property 
owners to exist on the public highway.4® But one situation which is 
quite different from any yet discussed demands similar treatment 
although it cannot be analyzed in the same way. Thus, some of our 
states have statutes making insurance companies directly liable to per- 
sons injured by the careless driving of automobiles, the owners of 
which are covered by liability insurance.5® In no sense can these 
insurance companies be regarded as tortfeasors. Nor do they have 
any claim over against the car owners who are protected by these 
policies. Yet if, in default of discharge of the liability by the actual 
tortfeasor insured, the plaintiff compels the insurance company to 
pay, it seems only right that such company should be able to claim 
contribution from another tortfeasor whose negligence, combined with 
that of the insured tortfeasor, caused the damage in issue. And since 
the joint or concurrent tort of only two persons is involved, i.e., of 
the two automobile drivers, the company’s claim for contribution 
should be for one half of the amount paid in discharge of the com- 
mon liability. 

Another question arises in connection with automobile liability 
insurance companies. Is the company in such a case, whether di- 
rectly liable to the injured person or saddled with the common obli- 
gation by discharge of its contract duty to the insured, eligible to 
claim contribution against a tortfeasor, other than the insured, under 
a statute providing for contribution among tortfeasors? I should 
suppose that most people would not hesitate to answer this question 





“Cal. Civ. Code (Deering, 1931) §1714%4 (by consent); Conn. Gen. Stat. 
(1930) §1627 (renting or leasing); Iowa Code (1931) §5026 (by consent); Me. 
Rev. Stat. (1930) c. 29, §§35, 99 (by consent to minors and leasing to others) ; 
Mich. Comp. Laws (1929) §4648 and annotation (by consent); N. Y. Laws 1929, 
¢. $4, $59 (former Highway Law §282-e) (by consent); R. I. Acts and Resolves 
1927, c. 1040, §3 (consent, driver “deemed to be agent of the owner”, etc.) ; 
S. C. Civ. Code (1922) §5706 (claim against the owner’s or bailor’s automobile 
by lien of attachment except when driver steals car under certain circumstances). 
And see Ariz. Code (Struckmeyer, 1928) §1671 (bailment or furnishing to minor 
under 18); Del. Laws 1929, c. 10, §72 (same as Arizona); Idaho Laws 1929, 
.¢. 274, §1 (bailing, giving or furnishing to minor under 16); Pa. Stat. Ann. 
(Purdon, 1930) tit. 75, §211 (same as Idaho). See also Mass. Acts 1928, c. 317, 
$1 (driver prima facie agent of owner under any circumstances) and Bruce v. 
Hanks, 277 Mass. 268, 178 N.E. 728 (1931), interpreting it. 
. “tg Lattin, Vicarious Liability and the Family Automobile (1928) 26 Mich. 

. 846 


“Bowman v. Greensboro, 190 N. C. 611, 130 SE. 502 (1925). 
Eg., N. Y. Insurance Law, $109 and Wis. Stat. (1937) §204.30. 
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in the affirmative. Nevertheless, the New York courts have decided 
that under their statutes, at least, a liability insurance company is 
neither a tortfeasor nor an “injured person” so as to permit either 
lability for or recovery of contribution.54 But in two Wisconsin 
cases involving claims for contribution between two liability insurance 
companies, recovery was allowed, the point in question not even 
being raised.5? 

In the leading New York case on this point it appears that the 
injured person recovered a joint and several judgment against A and 
B, the two tortfeasors whose combined negligence injured him. The 
plaintiff, A’s liability insurance company, paid this judgment in full 
and sought recovery of contribution from the defendant, B’s liability 
insurance company. At special term of the supreme court®® the com- 
plaint was dismissed, this judgment being affirmed in memorandum 
decisions of the appellate division®* and the court of appeals.55 The 
court conceded that the plaintiff company, having discharged the 
judgment, was subrogated to all the rights of its insured, A, against 
the other tortfeasor, B, and the latter’s liability insurance company. 
This raised the issue of whether or not A, had he discharged the 
judgment, could recover contribution from B’s insurance company, B 
himself being insolvent. Under section 109 of the Insurance Law 
a liability insurance company is answerable to “an injured person” 
who recovers a judgment against the insured which he cannot collect 
because of the latter’s insolvency. This statute was enacted prior to 
the contribution act and therefore, the court declared, has nothing to 
do with it.56 Furthermore, it concluded, it allows recovery there- 
under only to an “injured person” and A, not being the “injured per- 
son” in question, was not entitled to contribution and his insuraace 
company, the plaintiff, acquired nothing by subrogation except a 
claim for contribution against B. This result is disappointing to one 
like myself who is an enthusiastic supporter of a more efficient sys- 
tem of loss distribution. But I suppose that the purpose of section 





"Metropolitan Casualty Ins. Co. v. Union Indemnity Co., 255 N.Y. 591, 
175 N.E. 326 (1931). 

“Western Casualty & S. Co. v. Milwaukee G. & C. Co., 213 Wis. 302, 251 
N.W. 491 (1933); De Brue and General Casualty Co. v. Frank and North- 
western National Casualty Co., 213 Wis. 280, 251 N.W. 494 (1933). 

* Metropolitan Casualty Ins. Co. v. Union Indemnity Co., 141 Misc. 792, 
253 N.Y. Supp. 324 (Sup. Ct. 1929). . 

“Metropolitan Casualty Ins. Co. v. Union Indemnity Co., 229 App. Div. 
827, 242 N.Y. Supp. 807 (4th Dep’t 1930). 

* Metropolitan Casualty Ins. Co. v. Union Indemnity Co., 255 N.Y. 591, 175 
N.E. 326 (1931). 

“ Metropolitan Casualty Ins. Co. v. Union Indemnity Co., 141 Misc. 792, 253 
N.Y. Supp. 324 (Sup. Ct. 1929). 
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109 of the Insurance Law was merely to provide a financially re- 
sponsible defendant for the benefit of the person who sustained the 
injuries giving rise to all of the litigation. Certainly this awkward 
state of affairs should be remedied, probably by amendment of the 
Insurance Law. At any rate, it is a valuable object lesson to other 
jurisdictions interested in enacting a contribution statute.5* 

Before leaving this case, I should like to discuss briefly a slightly 
different situation. Suppose B had not been insolvent but P, after 
vainly trying to recover from A, compelled A’s insurance company to 
pay the judgment against A and B. Although a lower New York 
court has held5? that A’s company could not recover contribution from 
B in such a case, I believe this decision to be of such doubtful wisdom 
that I am going to assume that the appellate courts in New York 
would permit such recovery if the question were raised before them. 
If I am right, would B then be able to shift this loss to his liability 
insurance company? Presumably neither the Insurance Law nor the 
Contribution Act would affect this case in the slightest. Its outcome 
would probably depend on the wording of the contract of insurance 
protecting B. But if B may do this, claiming that resort to the pro- 
tection of his insurance coverage is simply shifting a loss which he 
incurred because of his tort liability incidental to negligent driving, 
2 protection for which he bargained when he paid his premium, then 
a good deal of the implied sting of the case discussed above is re- 
moved. That decision would probably remain unaffected, however, 
when it appears that B is insolvent. 

This discussion involves situations which have arisen under a 
peculiarly worded Insurance Law and a contribution act which re- 
quires joint judgment liability as a condition precedent to recovery 
thereunder. Nevertheless, it probably has some general application to 
jurisdictions with insurance laws differently worded and evolved un- 
der different circumstances and with contribution acts or rules of a 
different sort. At least, it calls attention to a collateral problem which 
might well receive consideration by a legislature contemplating pas- 
sage of a tort contribution act. 


SECURING CONTRIBUTION IN THE INJURED PERSON’s ACTION 


Experience during the past few years under acts and decisions per- 
mitting contribution has demonstrated conclusively that the develop- 





“See the suggested amendments to N.Y. Ins. Law, §109, appearing in the 
Law Revision Commission’s proposed tort contribution act, cited in note 3, supra. 
™ Hadcock v. Wiggins, 147 Misc. 252, 263 N.Y. Supp. 583 (Sup. Ct., Cayuga 
C’ty 1933). But see Standard Accident Ins. Co. v. Runquist, 209 Wis. 97, 244 
NW. 757 (1932). 
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ment of a practice enabling recovery of tort contribution in the in- 
jured plaintiff’s action is quite as important as the creation of contri- 
bution itself. Although the procedural and administrative devices 
required in such a practice are not particularly complicated, they are 
novel in some respects and lawyers are sufficiently unaccustomed to 
them to be unaware of many of the practical problems which may 
arise and of the most convenient methods of resolving them. For- 
tunately, many of these problems have been raised and settled in 
fairly recent litigation in Wisconsin and other jurisdictions.5§ With 
these decisions before them, legislatures in other states should have 
no particular difficulty in drafting fairly concise legislation creating 
such a practice. The following subsections contain a discussion of 
the salient features of such a practice. 


A. “Cause of Action” and the “Contingent Judgment” 


Contribution of all sorts has normally been sought in the past by 
separate action. Naturally it will continue to be recoverable by sep- 
arate action and such actions will receive particular treatment below. 
In these separate actions the well-established rule has evolved that the 
cause of action for contribution does not arise until the claimant has 
paid more than his pro rata or proportionate share of a common obli- 
gation resting on two or more persons. This rule fairly implies the 
existence of a common obligation. Hence it is not surprising to find 
a defendant in the injured person’s action against whom his codefen- 
dant has filed a cross-complaint for contribution, urging that the 
cross-complaint is demurrable in that it does not state a cause of ac- 
tion. He points out that this is so because the claimant not only has 
not yet paid more than his pro rata share of a common obligation but 
is also, in the very action in which he files his claim, engaged in deny- 
ing and resisting any obligation at all on his part to the injured per- 
son. Nevertheless, in some jurisdictions which do not require joint 
judgment liability as a condition to the recovery of contribution, we 
find courts allowing claimants to file such cross-complaints under 
appropriate procedural provisions, recognizing, of course, that their 
codefendants claimed against may do exactly the same thing.5® 

This view does not imply that a cause of action for contribution 
has accrued. The Wisconsin court has made it very plain that the 





® For a brief review of this litigation in Wisconsin and New York see Greg- 
ory, supra note 2, at 269-278. For a review of the New York litigation, see New 
York Law Revision Commission, Report, Recommendations and Studies (1936) 
726-735. 
See Haines v. Duffy, 206 Wis. 193, 240 N.W. 152 (1931). 
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object of such cross-proceedings is not to procure a money judgment 
for contribution.®® It has indicated that this practice is part of a 
procedural development to allow the simultaneous litigation and trial 
of closely related issues requiring consideration of the same evidence 
and testimony from the same witnesses. Such a development was 
intended to promote the ends of justice by eliminating unnecessary 
separate actions, thus saving the courts and every one else concerned 
considerable wasted effort and expense, and by providing an identical 
consideration of the evidence and testimony pertaining to related and 
interdependent claims by the same jury hearing the evidence and 
testimony under the same circumstances. In addition, this practice 
avoids delay in shifting loss and obviates the consequent increased risk 
of insolvency of the party claimed against, both of which would be 
imposed on the claimant if he had to resort to a separate action over. 

The Wisconsin court has pointed out that the cross-claimant for 
contribution is simply trying to establish in this way certain conditions 
which must exist if he is eventually to recover contribution.*4 One 
of these conditions is common liability of himself and his codefendant 
to the injured person. If he is held liable in this action to the injured 
plaintiff and his codefendant is held not so liable, then, if he has not 
filed a cross-complaint in this action against his codefendant, he may 
bring a separate action for contribution against him in which he is 
permitted to re-try such codefendant’s liability to the injured per- 
son before another jury.®? For, since no issue was joined between 
the two, his codefendant’s favorable judgment is not res judicata as 
to him. Rather than permit this tedious and costly resort, with all 
of the psychological possibilities of inconsistent results incident to a 
trial before a new jury,®* the Wisconsin court encourages the tort- 
feasors to join issue in the original action. Naturally the court does 
not expect the cross-claimant to admit defeat to the injured person 
as a condition to his helping to prosecute the liability of his code- 
fendant. It sees nothing inconsistent in the codefendants joining 
forces to rout their common enemy, the plaintiff, and at the same 
time each helping the plaintiff to succeed in his claim against the 
other. After all, the court is quite aware of the fact that neither de- 








' “Wait v. Pierce, 191 Wis. 202, 225 et seg., 209 N.W. 475, 210 N.W. 822 
(1926). 
" Ibid. 

_ “Bakula v. Schwab, 167 Wis. 546, 168 N.W. 378 (1918). See also Wait v. 
Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926), and Michel v. Mc- 
Kenna, 199 Wis. 608, 227 N.W. 396 (1929). 

“Cf., Michel v. McKenna, 199 Wis. 608, 227 N.W. 396 (1929); Neenan v. 
Woodside Astoria Transp. Co., 261 N. Y. 159, 187 N.E. 744 (1933); Jung v. Alli- 
Son, 154 Misc. 79, 276 N.Y. Supp. 361 (1935). 
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fendant can trust the plaintiff to prosecute vigorously his suit against 
the other defendant if he is reasonably sure of recovering against 
the former, just to protect the former’s interest in securing contri- 
bution from the latter by establishing a formal common liability. 

The Wisconsin court, with these qualifications, has preserved the 
common-law notions of the cause of action for contribution. To the 
claimant who suffers liability to the injured person but who is suc- 
cessful on his cross-claim the court denies actual recovery of contri- 
bution until he has discharged more than his pro rata share of the 
common liability. Nor was this resourceful court at a loss to know 
what kind of judgment to give the cross-claimant in a situation of 
this sort. Denominating success in his cross-litigation as simply a sort 
of declaration of the tortfeasors’ mutual relations, the court called 
it a “contingent judgment”, to become executable on a motion in the 
same action showing that more than half of the plaintiff’s judgment 
has been discharged, and then for the excess of such payment over 
the claimant’s pro rata share.** If the cross-claimant successfully 
resists the plaintiff’s claim against him, his cross-complaint is simply 
dismissed as unnecessary. 

This is by no means the whole account of cross-litigation of the 
issue of contribution in the injured person’s action. Discussion of 
the problems presented by appeals in such litigation, as well as of res 
judicata, will be momentarily deferred. 


B. Third-Party Practice 


Suppose that the injured plaintiff chooses to sue only one of two 
tortfeasors whose negligence caused his injury. Does this fortuitous 
circumstance of the plaintiff’s choice not to sue both of them as code- 
fendants compel the sued defendant, if he suffers adverse judgment, 
to seek contribution in a separate action? It does not in those juris- 
dictions with procedural facilities enabling the sued defendant to add 
the other tortfeasor as a third-party defendant and file against him 
a cross-complaint raising the issue of contribution and where the 
statute or rule permitting contribution does not require the common 
obligation of joint judgment liability. This third-party practice, a de- 
vice of increasing popularity in English and American jurisdictions,® 
is justified on precisely the same reasons of policy which underly the 





“Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). 

“See generally on third-party practice the comprehensive article of Cohen, 
Impleader: Enforcement of Defendants’ Rights against Third Parties (1933) 33 
Col. L. Rev. 1147. See also Bennett, Bringing in Third Parties by the Defendant 
(1935) 19 Minn. L. Rev. 163. 
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provisions referred to in the preceding paragraphs allowing cross-liti- 
gation between codefendants. As a matter of fact, third-party prac- 
tice is of somewhat broader application than those provisions, since 
the device in some jurisdictions permits the bringing in of parties 
whom the original plaintiff could not have joined had he chosen 
to do so.** This situation frequently arises in the use of third-party 
practice to shift the burden of loss to an indemnifier.67 But this is not 
true where the device is employed to enable cross-litigation of the 
issue of tort contribution, since such issue presupposes common lia- 
bility directly to the injured person. Hence, the third-party practice 
ef some jurisdictions permits the injured person to amend his com- 
plaint to include as a codefendant the third party brought in for pur- 
poses of securing contribution.°* 

Where the injured person amends his complaint to include the 
third party as a codefendant, the cross-litigation on the issue of con- 
tribution is exactly the same as that described in the preceding sub- 
section (A). The third party, now having become a codefendant, may 
himself file a cross-complaint against his codefendant, a thing which 
he could not do as long as he was simply a third-party defendant, since 
he then had no potential liability to the plaintiff in that action against 
which he might wish to seek retrenchment by contribution.®® 

If the plaintiff does not amend to include the third party as a 
codefendant, the action proceeds virtually as two actions in one—the 
plaintiff against the sued defendant and the latter against the third 
party. Since the issues leading to a joint or common liability in tort 
are likely to be practically identical, these two “suits” are tried to- 
gether, substantially the same evidence and testimony being employed. 
If any issues not common to both claims arise in the cross-litigation, 
they may be heard at a separate sitting as part of the same action.”° 
If the defendant is successful on his cross-claim and is held liable to 
the injured person, he secures, as the claimant does in the preceding 
section, a “contingent judgment” which he may perfect, on motion, 
to an executable judgment after discharging more than his share of 
the judgment liability to the injured person. 





“Pa. Stat. Ann. (Purdon, 1931) tit. 12, §141, as amended by Pa. Acts 1931, 
no. 236, p. 663. See also Admiralty Rule 56. 

"E.g., Bowman v. Greensboro, 190 N. C. 611, 130 S.E. 502 (1925). 

“E.g., Scharine v. Huebsch, 203 Wis. 261, 234 N.W. 358 (1931). See also 
Rule 14, New Rules of Federal Procedure (1937); Rebholz v. Wetengel, 211 Wis. 
285, 248 N.W. 109 (1933). 

“Scharine v. Huebsch, 203 Wis. 261, 234 N.W. 358 (1931). 

"Cf. Vinnacombe v. Philadelphia & Am. S., 297 Pa. 564, 573-574, 147 Atl. 
826, 829 (1929). See also The Annual Practice, Order 16A, p. 295 et seg. (1938). 
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At this trial, the third party is seeking to do two things: (1) to 
disprove his own “liability” to the injured person, and (2) to dis- 
prove the cross-claimant’s liability to the injured person. He may 
also strive to keep down as far as possible the damages which the 
plaintiff may recover against the sued defendant.” This is necessary 
if the third party is to be entirely bound by this litigation with re- 
spect to the claim for contribution. But it is readily apparent that the 
plaintiff may not like this intrusion into and use of his law suit, for 
several reasons. It is a common-law tradition that the plaintiff is 
“lord of his action” and may manipulate its progress, within the rules 
of the game, as he sees fit. If he believes that he has a better chance 
of winning against A by not including B as a codefendant and thus 
making B partisan rather than leaving him as an impartial witness, he 
argues that A should not be allowed to defeat this maneuver by bring- 
ing B in and creating an interest in B to defeat the plaintiff’s recovery 
against A. For if A, losing to P, seeks contribution from B in a sep- 
arate action, B may then raise the issue, among others, of A’s non- 
liability to P, at a time when such a defense can no longer hurt P.™ 
But our courts and legislatures are beginning to realize that a law- 
suit is not a game but is a serious attempt to administer justice." 
Furthermore, they figure that the general convenience of all con- 
cerned is worth a good deal more than merely the plaintiff’s advant- 
age. Hence they are tending to ignore the plaintiff’s objections to this 
practice. 

Third-party practice is really quite simple and extremely useful. 
It has been in vogue for a great many years in England and in 
some of her colonies?* and is now becoming popular in this country, 
its latest development being the comprehensive Rule 14 of the new 
rules of federal procedure.?5 Although a procedural development of 
this sort should probably be made independently of a substantive 
change like contribution among tortfeasors, the real success of a 
statute providing such contribution would be considerably curtailed 





™ Duluth, M. & N. R.R. v. McCarthy, 183 Minn. 414, 236 N.W. 766 (1931). 
See also Western Casualty Co. v. Milwaukee G. & C. Co., 213 Wis. 302, 251 N.W. 
491 (1933). But see Consolidated Coach Corp. v. Burge, 245 Ky. 631, 54 S.W. 
(2d) 16 (1932) for slight modification of this view. It is surprising how infre- 
quently this issue is raised in separate actions for contribution. Cf, De Brue 
et al. v. Frank et al., 213 Wis. 280, 251 N.W. 494 (1933) and Zurn v. Whatley, 
213 Wis. 365, 251 N.W. 435 (1933). 

™See Neuser v. Thelen, 209 Wis. 262, 244 N.W. 801 (1932). 

™ See Crouch, J., in Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N.Y. 
Supp. 661 (4th Dep’t 1930). 

™See Cohen, supra note 65, at 1169-1176 and 1182-1185. 

™New Rules of Federal Procedure (1937), not yet in effect. 
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unless some appropriate procedural facilities were involved. Hence 
the proposed Uniform Contribution Among Tortfeasors Act contains 
a modified third-party practice with cross-litigation provisions to be 
used with the substantive change created in the statute. 


C. Appeals in Cross-Litigation and the “Split Judgment” 


The pleadings in cross-litigation of the issue of contribution be- 
tween codefendants or between a defendant and a third party are 
fairly simple. It is unlikely that much trouble will arise from de- 
murrers or motions to dismiss these cross-complaints. If the code- 
fendant or third party appeals from a judgment overruling his de- 
murrer or dismissing his motion, a certain amount of inconvenience 
might ensue. As soon as the practice is established, however, it is 
unlikely that such appeals will ever occur. 

A much more noteworthy situation arises where the cross-claimant 
is found liable to the injured person but is unsuccessful on his cross- 
complaint and wishes to appeal from the disposition of both the 
claim against him and his against the codefendant or the third-party 
defendant, as the case may be. Where the cross-complaint was against 
a codefendant, this situation is aggravated by the injured person’s 
unwillingness to appeal from that part of the judgment in favor of 
such codefendant. The Wisconsin court’s treatment of this situation 
marks the crowning achievement in the evolution of its tort contribu- 
tion practice.7* As the court remarked, it was the custom at common 
law to render only one judgment in actions at law. This had not 
been changed expressly by statute. But the legislature had permitted 
cross-litigation and third-party practice.?7 The success of these pro- 
cedural facilities depended occasionally on disposition of actions at 
law by more than one judgment. Hence the court invented what it 
called the “split judgment”. This made it possible, in the type of case 
described above in this paragraph, to affirm the plaintiff’s judgment 
against the cross-claimant and to grant the latter a new trial against 
his codefendant or the third-party defendant, filing two separate 
judgments. The plaintiff could then retire from the action and execute 
his judgment against the judgment debtor, leaving the latter to con- 
tinue the action by a new trial against the other defendant. Such a 
device should be permitted in a statute of the sort proposed here, 
lest a court operating thereunder might lack the courage to do what 
the Wisconsin court found so necessary. 





“Scharine v. Huebsch, 203 Wis. 261, 234 N.W. 358 (1931). 
"Wis. Stat. (1931) §§263.15 and 260.19 (3) & (4). 
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THE SEPARATE ACTION FOR CONTRIBUTION AND RES Jupicata 


It should not be inferred from the preceding sections that the 
separate action for contribution will not continue to be useful under 
a statute permitting cross-litigation and third-party practice. There 
will be many situations where it will be the only recourse to a claimant 
for contribution. For instance, the sued defendant may not be able 
to bring in his fellow tortfeasor because of the latter’s absence from 
the jurisdiction. Also, claims by liability insurance companies would 
have to be brought in separate actions, in view of the wording of 
statutes making them directly liable.7® 

When a separate action is brought, the issues will be quite simple. 
The plaintiff’s object will be to try the defendant on the issue of the 
latter’s “liability” to the injured person. He will attempt to show that 
had the injured plaintiff sued the defendant, he would have recovered. 
The defendant may, of course, plead any defense he might have 
raised had the injured person sued him.7® Furthermore, he may vir- 
tually re-try the plaintiff’s own liability to the injured person and 
may strive to show that the plaintiff, had he pleaded thus and so or 
argued his case correctly, would not have suffered an adverse judg- 
ment.8° And finally, the defendant may contend that the damages 
awarded to the injured person against the plaintiff were excessive.* 
This whole line of defense would seem to be available to the defendant 
because nothing which occurred in the former action of the injured 
person against the plaintiff is res judicata on the defendant who was 
not a party thereto. 

But principles of res judicata cut both ways as can be shown in 
a separate action brought by one who failed to file a cross-claim for 
contribution against his defendant when the latter was his codefen- 
dant in the injured plaintiff’s action. The defendant there could not 
plead as a defense the favorable disposition of the former action as to 
him, since that is not res judicata between him and the plaintiff, no 
issue having been joined between them in the prior action.’? Inci- 
dentally, it must be confessed, logical application of principles of 
res judicata would permit the defendant in a separate action for con- 
tribution to deny liability to the injured person even if the latter had 








See discussion supra, pp. 377-379. The direct liability of insurance companies 
usually depends on the ultimate insolvency of or failure to pay by their principals. 
See note 50, supra. ; 

” Bakula v. Schwab, 167 Wis. 546, 168 N.W. 378 (1918). See also cases cited 
in notes 62 and 71, supra. 

* A logical inference from the case cited in note 79, supra. 
“See cases cited in note 71, supra. 
"See cases referred to in note 79, supra. 
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recovered and retained a joint and several judgment against both par- 
ties to the contribution action. But at this point the Wisconsin court 
forsook the principle of res judicata and declared that the defendant 
could not question the joint judgment liability, since this was the 
best possible evidence of a common obligation in a suit for contri- 
bution.* All legislatures requiring this as the common obligation 
in their contribution acts apparently share this opinion. 

A provision appears in the proposed Uniform Act requiring one 
who has discharged a joint and several judgment against himself and 
a fellow tortfeasor to file a motion thereafter for contribution as 
part of that action or else lose his right to maintain a separate action 
therefor. If the procedural ideal underlying cross-litigation and 
third-party practice is to be fully achieved, however, more drastic 
sanctions seem desirable. Suppose P sues A and B as codefendants 
and A refuses to file a cross-complaint for contribution against B 
when he might easily have done so. Then if A alone is found liable 
to P, it seems absurd and wasteful to permit 4 by a separate action 
for contribution to reopen the issue of B’s liability to P. This could 
be avoided by requiring one in A’s position either to cross-claim for 
contribution against his codefendant and litigate it during the trial 
of the main action or lose a subsequent opportunity to bring a separ- 
ate action therefor. This measure, however, was omitted from the 
proposed Uniform Act as being, perhaps, rather extreme and from 
a practical point of view probably unnecessary in most cases, since 
it was felt that the defendants’ self-interest would prompt them to 
cross-claim for contribution. 

Although it does not have much to do with the separate action 
for contribution, it is convenient at this time to discuss another 
sanction intended to compel the fulfillment of the procedural ideal 
mentioned above. The proposed Uniform Act contains a provision 
requiring an injured person who sues one tortfeasor who, in turn, 
brings in a third party for purposes of securing contribution, to 
amend his complaint to include such third party as a codefendant or 
else relinquish the opportunity of later bringing a separate action 
for damages against such third-party defendant as he ordinarily may 
do in many jurisdictions. The convenience which would result from 
a sanction of this sort is obvious. 





“Compare what the Wisconsin court says in Bakula v. Schwab, 167 Wis. 
546, 168 N.W. 378 (1918), in Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 
N.W. 822 (1926), and in Michel v. McKenna, 199 Wis. 608, 227 N.W. 396 (1929). 
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CONTRIBUTION BY MoTION AND EXONERATORY CONTRIBUTION 


In the preceding section I stated that certain courts and legisla- 
tures regard joint judgment liability as the best possible evidence of 
the common obligation supporting a claim for contribution. In Wis- 
consin and New York it is unnecessary to bring a separate action 
for contribution when the parties to the claim have been declared 
liable by joint judgment, even when the claiming defendant had 
neglected to file a cross-complaint requesting contribution against his 
codefendant.** This is just since it obviates an absolutely unnecessary 
separate action and achieves the same result by a motion in the same 
action showing that the mover has paid more than his share of the 
joint judgment liability. This feature of securing contribution by 
motion in a situation of this sort has been incorporated in the pro- 
posed Uniform Act, with a provision that if it is not complied with, 
a subsequent separate action will not be allowed. 

In jurisdictions adopting as part of their contribution statutes the 
optional provision referred to above under which the pro rata 
shares of the common obligation are apportioned among the tort- 
feasors in accordance with their respective degrees of fault, the ap- 
portionment must occur at the trial upon evidence produced at that 
time. Since the injured person will not be concerned with the degrees 
of fault as between the codefendants, the issue must be raised in 
cross-litigation between the defendants themselves. If either of them 
fails to raise this issue and joint judgment nevertheless goes against 
them, their pro rata shares must be regarded as equal for purposes of 
contribution. The apportionment provision cannot thereafter be 
invoked on motion for contribution, since its application would re- 
quire virtually a retrial of the whole action. This conclusion is in- 
corporated in the proposed Uniform Act. 

Another aspect of this motion practice which was implied but not 
expressly covered in the proposed Uniform Act appears in the 
following hypothetical case. Suppose P was injured by the concur- 
rent negligence of A, B and C, and he sues as codefendants only A 
and B, recovering a joint judgment against them. Assume first that 
neither A nor B brought C in as a third party. If A paid P’s judg- 
ment, would he get one half or one third of that amount from B as 
contribution? I feel sure that since their common liability to P is 
embodied in a joint judgment whereas C has not yet been proved 
liable to P, A should recover on motion from B one half of what he 





“ Haines v. Duffy, 206 Wis. 193, 240 N.W. 152 (1931). And see wording of 
N. Y. Civ. Prac. Act (1920) §211-a. 
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paid P, leaving A and B each with a claim against C for one sixth 
of the amount of P’s judgment. In this way the joint judgment 
against A and B furnishes a convenient stage in the achievement of 
ultimate loss distribution in the particular case in question and at 
least satisfactorily adjusts the differences between A and B upon 
whom the fixation of liability is at a much higher level than it is 
against C. After all, why should A rather than B have to bear the 
burden of getting C’s share? 

Now if we assume in this case that either A or B, or both, did add 
Casa third party against whom P did not amend his complaint so as 
to make him a codefendant, and all three were found liable to P, A 
and B by judgment and C in the sense that P could have recovered 
from him had he sued him, the correct judgment on A’s motion for 
contribution against B is not easy to agree upon. Under the proposed 
Uniform Act the result in this situation would be exactly the same 
as it was in the previous paragraph where C’s liability had not been 
established by cross-litigation under third-party practice. Thus if A 
paid the judgment against himself and B, he could recover one half of 
the amount paid on motion against B and, in addition, could per- 
fect his contingent judgment against C into an executable monev 
judgment for one sixth of the amount he paid P. As soon as B had 
paid contribution to A, he, in turn, could secure a judgment on mo- 
tion against C for one third of the amount he had paid A or, in other 
words, for one sixth of the amount 4 had paid P. Although the pro- © 
posed Uniform Act does not expressly provide for this motion prac- 
tice against a third party, it is, of course, fairly implied as an essential 
part of the practice itself. One subsection of the section creating 
third-party practice and cross-litigation permits the court to give 
whatever kinds of judgments are suitable in the achievement of this 
practice.85 There is, of course, no reason why A in this case should 
not recover from C one third of the amount he paid P and the same 
amount from B—both recoveries on motion. Such details, however, 
should be left to the discretion of particular courts. 

Another feature of the proposed Uniform Act which may be 
discussed in connection with securing contribution by motion is a sec- 
tion permitting exoneration. There is nothing new about exoneration. 
It is a well-established equitable device permitting A who is directly 
liable to P to compel a third person, B, whose primary obligation it 





“The chief purpose of this section is to permit courts which might otherwise 
be reluctant to take the step under their local practice to give contingent and 
split judgments when the issue of contribution is litigated in the injured person’s 
action. See discussion, supra, pp. 380-385, passim. 











390 WISCONSIN LAW REVIEW [Vol. 1933 


is to shoulder this burden anyway, to free A from having to assume it 
by paying it himself. It obviates the claim over, which A would have 
against B if he, A, did pay the obligee himself. Although I don’t 
know of any instance where exoneratory contribution of this sort was 
permitted among tortfeasors,®® I believe it would be a desirable inno- 
vation for use in certain restricted instances. Suppose, for instance, 
that P secured a joint and several judgment against 4 and B whose 
concurrent negligence caused him harm. I don’t see why A should 
have to pay more than his share of the common liability to P if he 
can secure an order on motion compelling B to pay P his share and if 
B is financially able to comply with this order. I suppose in such 
a case that A would have to provide adequate security to P in order 
to make P refrain for a reasonable time from immediate execution 
of the entire judgment against him. This concession I make some- 
what grudgingly out of deference to the time-honored notion that an 
injured person may hold two such tortfeasors severally liable for the 
entire damage, although it is clear from the evidence that each one had 
a substantial hand in causing it. In my opinion we place too much 
importance on the injured persons’ rights and not enough on the tort- 
feasors’ rights, if any, when it is considered that perfectly adequate 
devices are available for apportioning the amounts of damage for 
which each should be respectively liable.87 But I realize how utterly 
hopeless my complaint is when I consider that in Ontario even a 
negligent plaintiff may recover a joint and several judgment against 
two concurrently negligent tortfeasors for his actual damages, minus 
that part which is in accordance with the percentage of the total 
negligence attributed to him alone. 

But to return to the hypothetical case discussed above, where I 
recommended exoneration as a practical remedy. Suppose that P 
recovers judgment against A, whom he sued alone, and A secures 4 
contingent judgment for contribution against B, whom he had added 
as a third party. There is no good reason I can think of for not 
permitting A to pay his share of the common liability to P and to 
secure an order compelling B to pay the balance, exactly the same as 
in the prior paragraph where we assumed that P had recovered a 
joint judgment against A and B. Whether the pro rata shares of A 
and B are determined in either of these cases as equal or, by cross- 





“ The closest analogy is the practice under Admiralty Rule 56. See Cohen, 
supra note 65, at 1167-1169. ; 

"See generally Mole and Wilson, supra note 32, and Gregory, op. cit. supré 
note 5. 

“See Ont. Stat. 20 Geo. V, c. 27, §3 (1930), amended slightly in 21 Geo. V, 
c. 26 (1931). 
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litigation between them, as in proportion to their respective de- 
grees of fault would seem to be immaterial. 


SETTLEMENTS AND RELEASES—T HEIR RELATION TO CONTRIBUTION 


There is little doubt that a settlement by one tortfeasor with the 
injured person presents as adequate a basis for securing contribution 
from a fellow tortfeasor as discharge of a judgment liability does.8® 
Of course, settlement by one tortfeasor makes contribution impossible 
in a jurisdiction requiring joint judgment liability as the necessary 
common obligation.®® But so does recovery by the injured person 
of a several judgment against one of the tortfeasors.®! A tortfeasor 
who settles the entire claim of an injured person is faced with exactly 
the same sort of case as that confronting a tortfeasor who has paid 
a several judgment for damages. In the separate action for contribu- 
tion he must establish the fellow tortfeasor-defendant’s negligence or 
“liability” to the injured person.®? The defendant may raise the 
issue of the plaintiff’s liability to the injured person and may ques- 
tion the amount of damages fixed by the settlement.9* When the 
settlement is expressly only for part of the damages, whether or not 
such part is ostensibly the settling tortfeasor’s “share” of the damages, 
an entirely different situation is presented. If the injured person has 
preserved his rights against the other tortfeasor, as he naturally would 
do, there is no reason to suppose that he will not collect as damages 
in a suit against him fully as much as the settling tortfeasor had paid. 
Hence the other tortfeasor has received no benefit by the settlement 
which should give rise to the equitable remedy of contribution. Noth- 
ing appears in the proposed Uniform Act on this matter of settlements 
as the basis for contribution since there seemed to be nothing par- 
ticularly original to say about it. 

On the matter of releases, however, there is a great deal to say. 
It was assumed in drafting the proposed Uniform Act that bona 
fide settlements and releases of any sort are desirable and should 
be encouraged. But it was also felt that unless a tortfeasor who 
settles a joint and several claim, as far as he is involved therein, se- 
cured by his release complete protection from subsequent claims for 
contribution, settlements would be very unpopular indeed. Conse- 


"See cases cited in note 71, supra. See also Louisville R.R. v. Louisville 
T. & T. Co., 256 Ky. 827, 77 S.W. (2d) 36 (1934). 

“Because it is hard to see how a judgment can be recovered against the 
settling tortfeasor. 

"See discussion supra, under “Nature of the Common Obligation”. 
"Concerning this sense of liability see citation in note 17, supra. 
"See cases cited in note 71, supra. 
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quently three sections were drafted to place the matter on as sound a 
basis as we felt it was possible to attain. In these sections were in- 
cluded substantially what the New York Law Revision Commission 
had drafted for the proposed new Contribution Act recently sub- 
mitted to the New York legislature.®* 

In the first and second of these three sections an attempt was 
made to place the injured person’s claim on an open and aboveboard 
basis. Hence there appears a provision, which is already law in sey- 
eral states, enacting that recovery of a judgment by the injured person 
against one of the joint tortfeasors does not discharge the others. 
Although this may unfortunately encourage the injured person in 
refraining from suing all of the tortfeasors as codefendants, a ten- 
dency which perhaps could be corrected by the use of third-party 
practice,®> it does preserve the common liability of the tortfeasors and 
makes possible future settlements between the injured person and the 
other tortfeasors. The injured person is also allowed to release one 
of the tortfeasors, before or after judgment secured against him, 
without releasing any of the others. This puts on an unambiguous 
basis what the injured person always could have done anyway by 
employing the circumvention of covenanting not to sue,®® and pro- 
tects an injured person, wishing to release one tortfeasor, from the 
harm he might suffer if all were released because of his lawyer's 
ignorance of this device for circumvention. At the same time it gives 
the other tortfeasors some advantage in that the common liability 
against them is lowered by the amount of the consideration paid for 
the release or by the amount so provided in the terms of the release. 
On the other hand, it does not free the released tortfeasor from pos- 
sible future liability to contribute to the amount which the tortfeasors 
remaining liable might later be held to pay as damages. But this 
point is more completely covered in the third of these sections. 

There it is provided that a release by the injured person of one 
tortfeasor shall not relieve the latter from liability to contribute to 
the assumption of the common liability imposed on his fellow tort- 
feasors unless the release was given before the right of the latter to 
contribution had accrued, and unless it contains an express provision 
for a reduction, to the extent of the pro rata share of the common 
liability attributable to the released tortfeasor, of the injured person’s 





™See note 3, supra. ; 

In most cases the sued defendant could add the other tortfeasor and claim 
against him. See discussion supra, pp. 382-385. . 

“See New York Law Revision Commission, Report, Recommendations and 
Studies (1936) 743. 
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daim against all of the other tortfeasors remaining commonly liable 
to him. In this way the injured person is unable by any kind of 
release to give one of the tortfeasors immunity from contribution 
after the right thereto has accrued to any of his fellow tortfeasors. 
And even if the release is given before then, it is impossible for the 
injured person, by connivance with the released tortfeasor, or other- 
wise, to harm the tortfeasors he wishes to hold accountable by letting 
one of their fellows go. For he cannot release one of the tortfeasors 
from indirect liability through contribution unless he simultaneously 
forsakes his claim against the others for the released tortfeasor’s 
share of the common liability. This salutary provision places a 
premium on honest and bona fide settlements with and releases of one 
or more, but less than all, of the tortfeasors where none is willing 
alone to settle the whole claim and one or more are unwilling to 
settle on any terms. And in all cases it would seem to defeat the 
possibility of dishonest attempts to release entirely any of the 
tortfeasors from bearing his fair share of the common burden. 


MISCELLANEOUS SITUATIONS 


Although this section is included primarily to discuss the possi- 
bilities of contribution where one of the persons causing the dam- 
age could not be held liable in tort therefor because of some domestic 
telationship he bore to the injured person or because he was the 
employer of the injured person and was made to pay damages under 
a workmen’s compensation act, I should like to raise a point which 
did not seem appropriate above. Suppose P is injured by the con- 
current negligence of A and B and recovers two several judgments 
against them in separate successive actions. It is, of course, highly 
unlikely that the two juries involved would award recoveries identi- 
cal in amount. Suppose the judgment against A is for $8,000 and that 
against B is for $5,000. Naturally P will execute on the former judg- 
ment. What, then, is the common obligation in A’s action against B 
for contribution? We may all agree that A should recover contribu- 
tion, but we cannot say how much. Three possible solutions occur to 
me, each as good or as bad as the others. It could be for $4,000, half 
of the judgment agianst A, for $2,500, half of the judgment against 
B, or for $3,250, half of the average sum represented by the two 
judgments. 

Consideration of the following case might shed some light on 
this problem. Suppose P sued only A, recovering and executing upon 
a several judgment for $8,000, and then A brought a separate action 
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against B, his fellow tortfeasor. In this action B apparently is not 
bound by the conclusion of any issue arising between P and 49 
Hence he may contest the amount of damages awarded to P against A. 
If he can persuade the jury in the contribution action that the 
Gamages should have been only $5,000, clearly this amount repre- 
sents the true “common obligation” as far as the issue of contri- 
bution is concerned, and A can recover only $2,500 from B. If this 
result is correct it might have some bearing on the situation presented 
in the previous paragraph. Now in this case the issue of common 
liability was settled in litigation between A and B, the parties to 
the claim for contribution, whereas in the case above A could main- 
tain that the judgment of P against B for $5,000 was secured in an 
action to which he was not a party and hence is in no way binding 
upon him. Thus the problem stated above remains unsolved and no 
attempt was made in either the proposed Uniform Act or in the draft 
submitted by the New York Law Revision Commission to settle this 


point. 


A. Effect of Domestic Relationship between the Injured Person 
and the Party against whom Contribution is Claimed 


At common law there can be no liability in tort between persons in 
certain domestic relationship to each other.°* Hence if P is in- 
jured by the concurrent negligence of A and B, the latter being in 
such a domestic relationship to P, and A is compelled by judgment 
to pay the damages, he cannot secure contribution from B. This is 
so because there was and could be no common tort liability to P.” 
It is true that contribution among tortfeasors exists only to distribute 
2 common burden of loss equally among those responsible for it. If 
the injured person may recover full damages from each of the tort- 
feasors concurrently responsible for his loss, it would be unfair to 
let him shift the entire loss to one of the tortfeasors and leave it 
there, when he might just as well have placed it on any one of the 
other tortfeasors. But this incubus never did threaten the injured 
person’s relative. Therefore he was not benefited in the slightest 
when another paid the injured person’s claim. 

The tortfeasor in A’s position, however, feels outraged by this 
result, since he can show that B was fully as responsible for the 
harm as he was. Consideration of the reason underlying the rule 





"See cases cited in note 71, supra. 
See generally, McCurdy, Torts between Persons in Domestic Relation (1930) 


43 Harv. L. Rev. 1030. 
"See Zutter v. O’Connell, 200 Wis. 601, 229 N.W. 74 (1930). 






























































Moy) 


denying tort liability between persons in certain domestic relationship 
seems to justify A in his feelings. It is to avoid discord in the fam- 
ily which might be caused by tort litigation between members of it.19° 
Nowadays, amusingly enough, the rule occasionally is invoked to 
prevent too close harmony between members of a family where the 
plaintiff is trying to get at a liability insurance policy which covers the 
defendant.1°! One would suppose that the insurance companies 
would be able to protect themselves from such suits, if necessary, by 
a provision in the policy. In some jurisdictions, however, the courts 
have relaxed the common-law rule pertaining to tort liability in these 
cases when it appears that the action is being brought substantially 
against the liability insurance company and not to collect from the 
relative himself.1°? It is in these last cases that A in the above hypo- 
thetical case finds his strongest argument. If some courts are will- 
ing to recognize liability between domestic relatives for one purpose, 
as long as it does not precipitate direct opposition and litigation be- 
tween them, why shouldn’t they do likewise for the purpose of per- 
mitting recovery of contribution against the relative since such a 
claim would not involve any litigation between those in close domestic 
relation. I realize, of course, that in the liability insurance cases, the 
relative doesn’t stand to lose anything, whereas he does in the con- 
tribution cases. Nevertheless, the policy of the common-law rule 
to avoid intra-familial discord is not violated in either case. Further- 
more, the relative would not be as supine a witness in the latter cases, 
since he has an interest at stake, whereas in the liability insurance 
cases he is probably willing to “sell out” to the injured person since it 
costs him nothing to do so. 

I realize fully what I have suggested. I have first acknowledged 
that contribution was developed to distribute the burden of loss in- 
cident to a common liability. Now I propose to create a common 
liability in order to enable contribution. But I think this is quite 
justifiable in a case of this sort because I believe that a system of 
loss distribution, adequate in every respect, transcends in importance 
the mere logical and consistent adherence to a tradition of legal think- 
ing which, if carried too far in the application of rules of law, is 





“Compare Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927) and Wait v. 
Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). And see McCurdy, 
supra note 98, passim. 

™Lund v. Olson, 183 Minn. 515, 237 N.W. 188 (1931). As to possibilities of 
fraud and collusion in suits between domestic relatives, see McCurdy, supra note 
98, at 1072 et seq. 

“Dunlap v. Dunlap, 84 N.H. 352, 150 Atl. 905 (1930) and Lusk v. Lusk, 
113 W. Va. 17, 166 S.E. 538 (1932). And see (1933) 33 Col. L. Rev. 360. 
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likely to stifle rather than to achieve justice. Nevertheless, this matter 
was not broached either in the proposed Uniform Act or by the 
New York Law Revision Commission!®* in its newly submitted 
draft, since it was felt that a change of this sort might not be thought 
appropriate in a general tort contribution act. 


B. Recovery of Contribution by or from an Employer 
Liable under a Workmen’s Compensation Act 


There are several cases denying recovery of contribution to or 
against an employer of the injured person who has had, or is liable, 
to compensate the latter for damages suffered as a consequence of 
the concurrent negligence of the employer and the tortfeasor against 
whom he claims contribution.1°%* The simple reason given for this 
is that contribution exists to distribute the burden of a common 
liability and since the employer held liable under a compensation act 
is not liable in tort to his employee, there is no common tort liability 
resting upon him and the tortfeasor against whom he claims contri- 
bution.1°5 The employer, of course, is liable to pay compensation 
whether or not his conduct contributing to his employee’s injuries 
was tortious. Apparently contribution in such cases would be denied 
either at the instance of or against the employer, even if it appeared 
in either case that the employer’s conduct contributing to the in- 
jury was tortious. I suspect that this situation involves some of the 
basic policies underlying the compensation acts, with which courts are 
reluctant to tamper merely in order to enable a distribution of the 
loss. Hence I am inclined to the view that an attempt to deal with it 
in a general tort contribution act would be out of place. This mat- 
ter was advisedly ignored in the proposed Uniform Act and, ap- 
parently, in the draft of the New York Law Revision Commission.!% 


CoNCLUSION 


This article is not intended as an explanation of the proposed 
Uniform Contribution Among Tortfeasors Act, although one of its 





28 See New York Law Revision Commission, Report, Recommendations and 
Studies (1936) 745-746. 

%% F g., Brown v. Southern R.R., 202 N.C. 256, 162 N.E. 613 (1932); Hoover 
v. Globe Indemnity Co., 202 N.C. 655, 163 N.E. 758 (1932); Thompson v. Inter- 
national Harvester Co., 141 Misc. 757, 253 N.Y. Supp. 190 (Sup. Ct. 1931); 
Buggs v. Wolff, 201 Wis. 533, 230 N.W. 621 (1930). See New York Law Revision 
Commission, Report, Recommendations and Studies (1936) 732. See also Ver- 
helst Construction Co. v. Galles, 204 Wis. 96, 235 N.W. 556 (1931). 

Ibid. 
See reference to New York Commission’s study, note 103, supra. 
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purposes is to outline the major issues confronting the reporter and 
his advisers as well as the New York Law Revision Commission. 
The two groups chose slightly different methods of resolving these 
issues. But this was only natural, since the former group was at- 
fempting to draft an act for use in all states while the latter group 
had in mind a statute which would fit into the context of the law of a 
particular jurisdiction.17 

I hope that I have given a fairly complete picture of the prob- 
lems which I believe any legislature should consider fully before at- 
tempting to embark on an independent endeavor to draft its own 
statute enacting contribution among tortfeasors. I have tried through- 
out to emphasize the practical importance of these problems. But my 
primary objective has been to show the need of developing in our 
law an adequate and just system of loss distribution governing lia- 
bility in tort, without too much regard for the technical rules of the 
common law. Perhaps the proposed Uniform Act is a stride in that 
direction. | 

“Tt must be remembered that New York already has a rather highly de- 
veloped practice and procedure, as well as some items of legislation, such as the 


Insurance Law, $109 as construed (see notes 51 and 53, supra) which are peculiar 
to it alone. 
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APPENDIX 


AN ACT CONCERNING CONTRIBUTION AMONG TORT. 
FEASORS, RELEASE OF TORTFEASORS, PROCEDURE 
ENABLING RECOVERY OF CONTRIBUTION, AND 
in UNIFORM THE LAW WITH REFERENCE 


§1. Jomnt Tortreasors DEFINED. 

For the purposes of this Act the term “joint tortfeasors” means 
two or more persons jointly or severally liable in tort for the same 
injury to person or property, whether or not judgment has been re- 
covered against all or some of them. 


§2. Ricut or ConTRIBUTION; AccRUAL; Pro Rata SHARE. 
Subsection (1). The right of contribution shall exist among 
joint tortfeasors. 


Subsection (2). The right of any such tortfeasor to enforce con- 
tribution shall not accrue until he has by payment discharged the 
common liability or has paid more than his pro rata share thereof. 


Subsection (3). In determining the pro rata shares of joint tort- 
feasors, a person whose act or omission constitutes a tort and any 
other person made liable therefor without fault on his part shall be 
considered as one tortfeasor. 


[Subsection (4). When it appears to the court that there is such 
a disproportion of fault between the tortfeasors as to render inequit- 
able an equal distribution of the common liability, the relative de- 
grees of fault of the joint tortfeasors shall be considered in de- 
termining their pro rata shares. Where two or more tortfeasors are 
sued as codefendants in one action, the provisions of this subsec- 
tion are applicable only if the issue is litigated between them by cross- 
complaint in that action. ] 


§3. Turrp-Party PRACTICE. 

Subsection (1). When a defendant in a tort action shows that 
a right of contribution may arise in his favor against some other 
person alleged to be a joint tortfeasor and not then a party to the 
action, the court, on application of such defendant, may order the 
other person to be made a party to the action and may direct that a 
summons and a pleading alleging the claim of such defendant against 
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the other person be served upon him and that he plead thereto, so 
that the claim of the defendant against the other person may be 
determined in such action, which action shall thereupon proceed 
against the other person to whatever judgment may be in accord- 
ance with the provisions of this Act. 


Subsection (2). A third person made a party to an action un- 
der subsection (1) of this Section may likewise add as a party any 
other person not already a party to the action. 


Subsection (3). The plaintiff is entitled to amend his pleadings 
to assert against a person made a party to the action under this Sec- 
tion any claim which he might have asserted against such person had 
the latter been joined originally as a defendant; and if he does not 
do so he is not entitled subsequently to maintain a separate action to 
enforce such claim. 


Subsection (4). When a defendant in a tort action shows that a 
right of contribution may arise in his favor against any person already 
a party to the action, he may file in that action a cross-complaint or 
counter-claim against such person in order that such right of con- 
tribution may be determined therein; and the court shall render on 
such cross-complaint or counter-claim whatever judgment may be in 
accordance with the provisions of this Act. 


Subsection (5). The court may render such judgments, one or 
more in number, as may be suitable under the provisions of this Act. 


§4. ExonERATION. 

Subsection (1). When in a single action a judgment has been 
entered against two or more joint tortfeasors and one of them as 
between the judgment debtors has paid his pro rata share to the 
plaintiff he may by motion for his exoneration and upon such 
terms as the court in its discretion sees fit obtain an order requiring 
any of the other judgment debtors to pay his pro rata share of the 
judgment liability to the plaintiff. 

Subsection (2). When under the provisions of §3 a defendant 
has made a claim of contribution against another person and the 
common liability and such other person’s pro rata share thereof have 
been determined and the defendant has paid his pro rata share, such 
defendant may by motion for his exoneration and upon such terms 
as the court in its discretion sees fit obtain an order requiring such 


other person to pay his pro rata share of the common liability to the 
plaintiff. 
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§5. ContTriBuTION By MoTIon AFTER JOINT JUDGMENT. 
When in a single action a judgment has been entered against 
two or more joint tortfeasors and one of them has discharged the 
judgment by payment or has paid more than his pro rata share 
thereof, he is entitled by motion on notice to obtain a judgment for 
contribution against the others; and if he does not do so he is not 
entitled subsequently to recover contribution in a separate action. 


§6. CoNTRIBUTION BY SEPARATE ACTION. 


Subject to the provisions of $5, the right to enforce contribution 
may be asserted in a separate action. 


§7. Jupcment AGAINsT ONE TorTFEASOR. 


A judgment recovered by the injured person against one of sev- 
eral joint tortfeasors shall not discharge the others. 


§8. Retease: Errect on INJurED Person’s CLarM. 


A release by the injured person of one of several joint tort- 
feasors, whether before or after judgment, 


(a) shall not discharge the others unless the release so pro- 
vides ; 


(b) shall reduce the claim against the others in the amount 
by which the release by its terms provides or in the amount of the 
consideration paid for the release, whichever amount is the 
greater. ; 


§9. ReLease: Errect oN RiGHT oF CONTRIBUTION. 


A release of one of several joint tortfeasors by the injured per- 
son shall not relieve such tortfeasor from liability to make contri- 
bution to another tortfeasor unless the release 


(a) is given before the right of such other tortfeasor to en- 
force contribution has accrued, and 


(b) expressly provides for a reduction, to the extent of the 
pro rata share of the released tortfeasor, of the injured person's 
damages recoverable against all other persons liable for the same 


injury. 
§10. INDEMNITY. 


This Act shall in no way impair any right of indenmity under 
existing law. 
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[§11. AmENDMENT To UNIFoRM JornT OsLiGcaATiIons Act. 


§1. In this Act, unless otherwise expressly stated, obligation 
[includes] does not include a liability in tort; obligor [includes] 
does not include a person liable for a tort; obligee [includes] does 
not include a person having a right based on a tort.] 


§11. [12] Smortr Trtte. 


This Act may be cited as the Uniform Contribution Among Tort- 
feasors Act. 


§12. Suort TITLE. 
(In jurisdictions not adopting Section [11], this Section will be 
gil.) 











DUTY, FAULT, AND LEGAL CAUSE 
RicHarp V. CAMPBELL 


INTRODUCTION 


When the Wisconsin Supreme Court, in Osborne v. Montgomery, 
in passing from a discussion of negligence to one of “proximate 
cause” said, “We enter upon a discussion of the matter of causation 
with still greater timidity”,’ it struck a familiar chord. This fatal- 
istic attitude has not been dissipated by the literature on the subject; 
on the contrary, it has probably been enhanced. It may seem, now that 
the Restatement of Torts has been added to the numerous other 
treatises on “proximate cause”, that this article is not timely. It 
would probably be difficult today to find a thought on the subject 
that has not been expressed in some way. A pattern can be found in 
a book or article to suit the most diversified tastes. Professor Edger- 
ton’s indefinite and unpredictable “Justly Attachable Cause” test 
stands at one extreme;? at the other, we find the concise, detailed 
principles of Professors Beale* and Carpenter.4 The Restatement 
and numerous other treatments of the subject tread a course at 
various points between these two extremes.5 

The objective of this article is specific. It attempts to prove that 
in the great majority of cases based on negligence, where it has 
been found that a party was negligent and that his negligence was 
a cause in fact of the injuries under consideration, the answer to the 





2203 Wis. 223, 233, 234 N.W. 372, 376 (1931). Similarly, in Marble v. City 
of Worcester, 4 Gray (Mass.) 395, 397 (1855), Chief Justice Shaw said: “The 
whole doctrine of causation. considered in itself metaphysically, is of profound 
difficulty, even if it may not be said of ‘mystery’.” 

* Edgerton, Legal Cause (1924) 72 U. of Pa. L. Rev. 211, 343. 

* Beale, The Proximate Consequences of an Act (1920) 33 Harv. L. Rev. 633. 

“Carpenter, Workable Rules for Determining Proximate Cause (1932) 20 
Calif. L. Rev. 229, 396, 471. 

"See Green, Rationale of Proximate Cause (1927); Green, Judge and Jury 
(1930); Bohlen, The Probable or the Natural Consequence as the Test of Liability 
in Negligence (1901) 49 Am. L. Reg. 79, 148; Bingham, Some Suggestions Con- 
cerning “Legal Cause” at Common Law (1909) 9 Col. L. Rev. 16, 136; Smith, 
Legal Cause in Actions of Tort (1912) 25 Harv. L. Rev. 103, 223, 303; Terry, 
Proximate Consequences in the Law of Tort (1914) 28 Harv. L. Rev. 10; Leavitt, 
Cause, Legal Cause, and Proximate Cause (1922) 21 Mich. L. Rev. 34, 160; Me- 
Laughlin, Proximate Cause (1925) 39 Harv. L. Rev. 149. 

On the administration of rules of “proximate cause” in particular states, see 
Boardman and Lundgren, Proximate Cause in Wisconsin (1929) 5 Wis. L. Rev. 
142; Prosser, The Minnesota Court on Proximate Cause (1936) 21 Minn. L. Rev. 
19; Keeton, Negligence, Duty and Causation in Texas (1937) 16 Tex. L. Rev. 1. 
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ion of “proximate cause” follows with the same certainty that 
night follows day. It is based on the belief that confused notions 
of “proximate cause” have had a more serious effect on the prac- 
tical administration of “mine run” cases than they have on the 
handling of cases where a real controversy exists in this respect. 
In isolating our problem it is necessary to re-examine the terminology 
and procedure employed in dealing with the policies involved, and the 
philosophy which explains them. The reader is asked to bear patiently 
with some repetition of ideas that are well known to students of tort 
law. 


TERMINOLOGY AND PROCEDURE 


The term “proximate cause” has been commonly used to describe 
limitations on liability and on the extent of liability based on (1) 
lack of causal connection in fact, and (2) policy factors making it 
unfair to hold the party. Experience has demonstrated that the 
name was an unfortunate selection.7 Its use has tended to confuse 
the issues in much the same way that the phrase “res ipsa loquitur” 
has hampered the normal use of presumptions and circumstantial 
evidence in the proof of negligence. The word “proximate” has 
unduly emphasized one out of a variety of factors. Associating it 
with the word “cause” has tended to confuse two distinct issues. In 
an article in 1912, Professor Jeremiah Smith suggested the use of the 
term “substantial factor”. Minnesota apparently has adopted this 
terminology.1° England has indicated an affection for “direct con- 
sequences”.11 The Restatement uses “legal cause”,!? although it also 
includes additional limitations in its definition of negligence with 
respect to the protected interests involved.'* Dean Leon Green has 
consistently contended that the issue of cause in fact should be taken 
tare of by “substantial factor” or some similar term, and that the 
remaining elements are problems of duty.1* This dissatisfaction with 
“proximate cause” may produce a more expressive terminology and 





*See notes 2, 3, 4 and 5, supra. 
" [bid. 


*On the res ipsa loquitur problem, see Carpenter, The Doctrine of Res Ipso 
Loquitur (1934) 1 U. of Chi. L. Rev. 519; Prosser, The Procedural Effect of Res 
Ipsa Loquitur (1936) 20 Minn. L. Rev. 241. 

*Smith, supra note 5. 

* Prosser, supra note 5. 

“Goodhart, The Unforeseeable Consequences of a Negligent Act (1930) 39 
Yale L. J. 449. 
™ §$430-462. 

* $281 (b). 
“Green, op. cit. supra note 5. 
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possibly a more logical procedure. But it must be remembered that 
fundamental questions are not usually solved by words. Any word 
or set of words will work if their meaning is a matter of common 
knowledge. 

Palsgraf v. Long Island Railroad Company's is a striking illustra- 
tion of the importance we have attached to the manner of the ex- 
pression of our conclusions. In that case X, carrying a package, was 
rushing to board a moving train. Two guards of the railway company 
attempted to assist him. In doing so they knocked the package from 
X’s arms. The package contained fireworks, but there was nothing 
in its appearance to indicate this. It exploded with great violence. 
The concussion that followed knocked down some scales located 
many feet away. The scales struck and injured Helen Palsgraf who 
was waiting for a train. The court of appeals held that although 
the evidence justified a finding of negligence in the conduct of the 
employees of the railroad company toward X, they were not negligent 
toward Helen Palsgraf, and therefore she was denied relief.15* If the 
same decision had been reached but had been based on the theory 
urged by the minority in the intermediate appellate court, it would have 
been received with at most a few passing comments. The dissenting 
group in that court contended that as a matter of law the defendant's 
negligence was not a proximate cauisé of the plaintiff’s injuries.’* 
If the majority in the court of appeals had adopted this theory and 
based it on lack of foreseeability, it is probable that Judge Andrews 
would stilt have dissented. But if they had based it on a wider range of 
policy factors, Judge Andrews might well have felt that it was not 
sufficiently important to register a dissent. In fact he might conceiv- 
ably have agreed with the result. The Palsgraf case provoked a 
vigorous debate’ not because Helen Palsgraf was denied relief against 
the railway company, but because Chief Judge Cardozo speaking 
for the New York Court of Appeals said that the defendant had not 
been guilty of any negligence with reference to her. The clarification 
in thought on the subject produced by this reasoning probably justifies 
the importance attached to the case. There is undoubtedly a basic dis- 
tinction between the existence of a tort and the extent of liability for 
a tort. But because of the vital consequences that may follow this 
distinction, it is important that we use extreme caution in administer- 
ing the technique employed in the Palsgraf case. This will be dis- 
cussed more at length later in this paper. 





248 N. Y. 339, 162 N.E. 99 (1928). 
*® Judge Andrews wrote a dissenting opinion. 
*222 App. Div. 166, 168 (1927). 
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We should give the Palsgraf case its proper place of importance 
in the realm of theory, remembering at the same time that it did not 
necessarily change the substantive law. A different court with the same 
social and economic views as the New York Court of Appeals might 
easily reach the same result by the use of the principles of “proximate 

use”. On the other hand, a court with the views apparently held by 
Judge Andrews might with equal facility decide that the question was 
one for the jury in administering the standard of determining “negli- 
gence toward the plaintiff” set up by Chief Judge Cardozo. An ex- 
amination of cases decided by the New York Court of Appeals sub- 
sequent to the Palsgraf case discloses that it has not consistently fol- 
lowed the technique of that case.17 The sooner we realize that the 
issues involved are above words, phrases, and procedural concepts, the 
sooner we can examine-what we have been doing and are doing wih 
the critical attitude of one seeking for the truth. 

An even more striking illustration of the point-made is afforded by 
a comparison of the opinion of the Wisconsin Supreme Court in 
Osborne v. Montgomery'® with its opinions in cases decided before 
and after that case. The actual case involved a typical street accident. 
The defendant opened his car door in the path of the plaintiff who 
was approaching on a bicycle. The plaintiff was injured. The only 
problems- of importance in the case were those of negligence and 
contributory negligence, respectively. But in dealing with the trial 
court’s submission of the case to the jury, the supreme court con- 
sidered at length the problem of “proximate cause”. Prior to this 
case it had been held generally in Wisconsin that foreseeability of 
some harm to someone was an essential factor in negligence; that a 
more definite foreseeability of risk to the particular plaintiff or a 
person in his class, and probably to the general interests of that per- 
son which were involved, was required by the rule of “proximate 
cause”.1® The opinion in the Osborne case stated that, 


Assuming, however, that an actor is guilty of negligence which 
results in damage to another, what is the extent of his liability? It 
is often said that he is liable for all natural and probable conse- 
quences of his wrongful act. This is not the law in Wisconsin ; 
his liability is not so limited.*° 





*See Homac Corp. v. Sun Oil Co., 258 N.Y. 462, 180 N.E. 172 (1932). 
* 203 Wis. 223, 234 N.W. 372 (1931). 

”The attitude of the Wisconsin Supreme Court prior to 1929 is explained 
fully in Boardman and Lundgren, Proximate Cause in Wisconsin (1929) 5 5 Wis. 
L, Rev. 142. 

203 Wis. 223, 236, 234 N.W. 372, 377 (1931). 
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Some attorneys apparently felt that the decision made a drastic 
change in the substantive law of Wisconsin. But before accepting 
this conclusion several factors must be considered. The actual case 
did not present the problem. And the court specifically retained 
two devices for limiting liability. In the first place, it pointed out 
that the law recognized limitations which could not be expressed in 
general phrases but must be applied to the facts of individual cases 
as questions arose. In the second place, it was recognized that inter- 
vening forces might operate to limit liability. The more accurate 
conclusion seemed to be that the decision reflected a more definite 
court consciousness of its own responsibilities in deciding policy 
factors. This is the feature which Dean Leon Green has emphasized 
in his numerous writings on the subject.*1 

E. L. Chester v. Wisconsin Power & Light Company** was pre- 
sented to the Supreme Court of Wisconsin two years after the de- 
cision in the Osborne case. The Chester case involved the responsi- 
bility of a gas company for the destruction of the plaintiff’s build- 
ing. Gas had escaped from one of the defendant’s mains because of 
a defective valve and seeped twenty feet through the soil to the 
basement of a building owned by the plaintiff. An explosion fol- 
lowed, wrecking the building. In an action based on negligence, a 
verdict was returned in favor of. the plaintiff. On an appeal of the 
case, one of the points argued by the defendant was the inadequacy 
of the instructions to the jury on the issue of “proximate cause”. 
The supreme court held that there was error in this respect in that 
the instruction failed to give the jury an opportunity to relieve the 
defendant because of the unusual way that the hazard operated in this 
case; to wit, the gas seeped through the soil in less than two hours 
because the soil at this point was characterized by fissures, chasms, 
and voids, whereas under normal conditions it would have taken 
from six to nineteen hours. Foreseeability was not only recognized 
as an integral part of “proximate cause” but a new and more de- 
tailed foreseeability was required than had commonly been consid- 
ered necessary in the past. The court readily recognized that it had 
generally paid slight attention to the fact that a foreseeable hazard 
operated in an unusual way. But it concluded that the question was 
one of degree, and that the operation of the hazard in the Chester 
case was so unusual that it might relieve the defendant, depending on 
the view taken by the jury. 





™ Green, op. cit. supra note S. 
™211 Wis. 158, 247 N.W. 861 (1933). 
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The decision in the Chester case is convincing proof of the 
observation that the Osborne case did not enlarge the zone of liability. 
The court today frequently cites both cases with approval.?? It ap- 
parently does not consider them inconsistent. It will be noted that in 
the Chester case the court reverts to the “proximate cause” termin- 
ology and procedure. But the most significant point in the Chester 
case is the ease with which the court decides that the policy problem is 
for the jury. It blandly reverses all it said in the Osborne case about 
the function of the court in deciding policy questions of this type, and 
at the same time cites that case with approval. 


Poticy Factors 1N “PRoxIMATE CAUSE” 


The extent to which fault was essential in early English law is not 
_ entirely clear.24 However that may be, we are all familiar with the 
general rule today which requires a showing of fault in tort actions. 
The exceptions and qualifications of that rule are not pertinent here.?° 
It is also well settled that liability is limited to consequences which 
can be traced to the fault, although in a few limited situations the 
law conclusively presumes some damage.?® Cause in fact may be 
defined in various ways. Probably the substantial factor test of the 
Restatement is as satisfactory as any that can be stated. It is there 
said that, 


The word “substantial” is used to denote the fact that the de- 
fendant’s conduct has such an effect in producing the harm as to 
lead reasonable men to regard it as a cause, using that word in 
the popular sense in which there always lurks the idea of respon- 
sibility, rather than in the so-called “philosophic sense”, which 
includes every one of the great number of events without which 
any happening would not have occurred.?7 


It will be noticed that liability-producing qualities—culpable conduct— 
are not completely eliminated from this definition. But they at least 





“For decisions citing the Osborne case in this connection with approval, see 
Tetting v. Hotel Pfister, 221 Wis. 141, 144, 266 N.W. 249, 250 (1936); Bittner v. 
Miller, 223 Wis. 162, 166, 270 N.W. 55, 56 (1936); Scheibe v. Town of Lincoln, 
223 Wis. 417, 423, 271 N.W. 43, 46 (1937). For decisions citing the Chester case 
in this connection with approval, see Walker v. Kroger Grocery & Baking Co., 
214 Wis. 519, 537, 252 N.W. 721, 728 (1934); Riley v. Standard Oil Co. of 
Indiana, 214 Wis. 15, 22, 252 N.W. 183, 186 (1934). 

“Winfield, The Myth of Absolute Liability (1926) 42 L. Q. Rev. 37. 

™ Absolute liability under the common law is dealt with in the Restatement 
of Torts (Tent. Draft No. 12, 1935) §§504-524. 

* Assault, battery, false imprisonment, trespass to land and libel and slander 
per se are well known examples. 

"Restatement, Torts (1934) §431, comment a. 





408 WISCONSIN LAW REVIEW [Vol. 1938 










































play an inferior part. It is the common sense connection between 
cause and effect that is of primary importance; not the probability of 
such a connection. 

Using the definition of cause in fact stated above it may in fair- 
ness be asked why a party who is guilty of fault should not be obliged 
to respond for all consequences. The answer of courts to the ques- 
tion has been consistent. Liability has been delimited. Ways of ex- 
pressing the delimitation have varied. Results in particular cases 
have not been uniform. But at some point along the line all courts 
have brought the responsibility for consequences to a halt. Why has 
this response been given with such uniformity? It is apparently an- 
other phase of the doctrine of fault. If a minor fault carried with it 
liability for all consequences however foreign to the particular fault, it 
would in effect impose a type of strict liability. A major difficulty in 
reducing the law of “proximate cause” to rules of thumb is this close 
relation between general doctrines of fault and questions of responsi- 
bility for consequences. It is undoubtedly somewhat unsatisfactory to 
leave the matter with the observation that it is simply a question of do- 
ing fundamental justice. There is a great deal of weight in Professor 
Carpenter’s criticism that this view does not state a principle of law 
but rather the aim of all law.?8 

The matter can best be dealt with by considering separately the 
commonly accepted branches of tort liability, to wit, negligence, in- 
tentional wrongs, and strict liability. 


A. Negligence Cases 


Most of the confusion in administering “proximate cause” has 
arisen in connection with actions based on negligence. The explan- 
ation for this is not as obscure as we are often led to believe. This 
confusion exists because the policy considerations controlling re- 
sponsibility and the extent of responsibility for consequences are in 
many respects similar to those involved in deciding the general negli- 
gence issue. It has frequently been noted that “foreseeability” has 
been used in a double role. It is a factor in the issue of negligence, 
and is often stated as the test of “proximate cause”. Although this 
has been criticized to some extent, it is submitted that it is not as 
illogical as it may look on the surface. It is not a useless duplication 
of the same point. In dealing with the negligence issue it means 
foreseeability of some harm to some person. As a test of “proxim- 
ate cause”,it means a foreseeability much more closely identified 





* Carpenter, supra note 5, at 234. 
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with the particular plaintiff or the class of which he is a member 
and the interest of the plaintiff which is actually invaded. Criticism 
might be directed more accurately at the failure of the “proximate 
cause” test to include a question on the other basic factor in the 
definition of negligence, namely, whether the conduct was unreason- 
able under all the circumstances of the case.2® Apparently one is re- 
lieved from responsibility for consequences in certain cases for 
much the same reason that he is held free from negligence in other 
cases. With respect to the risk, as distinguished from the conduct, 
which injures the plaintiff, the defendant has in fact exercised due 
care. When it is remembered that courts generally agree that on the 
one hand it is unnecessary that the exact operation of the hazard 
be foreseeable, and that on the other hand “foreseeability” means 
not merely a chance of harm but an appreciable one, the sugges- 
tion made above seems to conform closely to the actual administra- 
tion of the “proximate cause” issue. Of course, if the dicta in Smith 
v. London & Southwestern R.R.2° means what it is often said 
to mean,*? we have failed to explain that case. But interpreted in this 
way, the Smith case is out of line with most jurisdictions in this 
country? and is of doubtful force in the law of England today.3% 
It may be asked how the cases protecting one who goes to the rescue 
of another imperilled by the negligence of the defendant can be 
justified under our analysis. Common sense is necessary in the ad- 
ministration of any principle of law. If it is applied here, there will 
be no difficulty. 


B. Intentional Wrongs 


Although the policy factors which limit liability for the conse- 
quences of negligent acts are similar to the policy factors which 
determine negligence, it does not necessarily follow that they will be 





* Keeton, supra note 5, at 8; Hirschberg, The Proximate Cause in the Legal 
Doctrine of the United States and Germany (1929) 2 So. Calif. L. Rev. 207, 231. 

*L. R. 6 C. P. 14 (1870). 

"In that case Blackburn, J. said, “I also agree that what the defendants 
might reasonably anticipate is, as my Brother Channell has said, only material 
with reference to the question whether the defendants were negligent or not, and 
cannot alter their liability if they were guilty of negligence.” If this and similar 
dictum of other members of the Court of Exchequer Chamber is construed to 
tliminate the substance of the limitations frequently administered under “fore- 
seeability” in “proximate cause”, it is out of line with the attitude expressed in 
this article. The views of various authorities of tort law on the Smith case are 
discussed and compared by Professor Goodhart, supra note 11. But cf. Green, 
Judge and Jury (1930) at 249. 

See articles cited supra note 5. 

“Winfield, The Restatement of the Law of Torts—Negligence (1935) 13 

N.Y. U. L. Q. Rev. 1. 
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used to limit the responsibility for consequences of intentional wrongs, 
First, let us eliminate from our consideration cases involving respon- 
sibility to the state. We are interested here solely in civil responsi- 
bility. What is done or should be done in administering the crim- 
inal law is a substantially different problem.*4 

It can be safely said that in civil cases the problem of extent of 
liability for the consequences of an intentional wrong has not been 
a serious one. Probably a qualification of this statement should be 
made in connection with deceit cases, although we do not hear much 
of them in this respect because the limitation is made under “right 
to rely” instead of “proximate cause”. Vicars v. Wilcocks®® stands 
as a familiar landmark in the field of defamation, but it has been 
discredited for years. A few arbitrary limitations are still recognized 
in defamation cases but they are comparatively unimportant.®* 

The Restatement of Torts takes the position that where acts are 
in “reckless disregard of another’s safety” a finding of causal con- 
nection may be justified, although if the acts were simply negligent 
the defendant would not be held.27 And certainly, at least this 
strong a statement can be made of intentional torts generally which 
invade interests of personality, land or chattels. Actually, cases which 
recognize any limitation outside of the boundaries of cause in fact 
are hard to find,®* except those based on the view that the interest 
involved is not entitled to any legal protection. Numerous devices are 
used to make the defendant responsible. In the case where A in- 
tends to injure B but by mistake injures C, the inquiry as to whether 
there is a wrong toward C is answered summarily by the fiction of 
transferred intent. A is liable to C although he did not intend to in- 
jure C and irrespective of his negligence toward C.8® Naturally in 
most cases of this kind negligence toward C could be shown if such 
a showing was required. Some courts have extended this rule to 
cases where A not only had no reason to anticipate C’s presence but 
also did not interfere with C except through the chain of emotional 





*On the problem in criminal cases, see Gausewitz, Considerations Basic to 6 
New Penal Code (1936) 11 Wis. L. Rev. 346 at 380; Michael and Wechsler, 
A Rationale of the Law of Homicide (1937) 37 Col. L. Rev. 701 at 723, 1261. 

*8 East 1 (1806). 

See Terwilliger v. Wands, 17 N.Y. 54, 72 Am. Dec. 420 (1858); Lehner v. 
Kelley, 215 Wis. 265, 254 N.W. 634 (1934). 

*§501 (2). 

*See Restatement, Torts (1934) §§279-280. But cf. Wendt v. Lentz, 197 
Wis. 569, 222 N.W. 798 (1929), criticized in Note (1929) 24 Ill. L. Rev. 232; 
Koontz v. Keller, 52 Ohio App. 265, 3 N.E. (2d) 694 (1936), approved in (1937) 35 
Mich. L. Rev. 1197. 

* Restatement, Torts (1934) §16 (2). 























May] DUTY, FAULT, AND LEGAL CAUSE 411 
disturbance.*° In bailment cases, where the bailee intentionally 
deviates from the terms of the bailment, he may be guilty of con- 
yersion in which case the relief normally given for a conversion fol- 
lows as a matter of course.*! But in cases where courts have tem- 
pered the strict conversion rule, the bailee is nevertheless held an 
insurer of any damage caused by the deviation or occurring during 
the deviation, irrespective of whether such damage is probable.*? 


C. Strict Liability Cases 


Where the defendant is liable without fault, what is the extent 
of his liability? Rules of “proximate cause” used in deciding negli- 
gence cases or intentional wrongs are not of much assistance in 
answering this question.*® We must study carefully the philosophy of 
the particular rule of strict liability and delimit responsibility for con- 
sequences accordingly. Where a hazard which caused harm is not 
\ within the policy of the particular rule of strict liability, fault with 
| reference to that hazard must be shown as in other cases. 
| The rule of a number of jurisdictions that a common carrier is 
responsible in cases of negligent delay in shipping goods where they 
are destroyed by an act of God before delivery, irrespective of the 
likelihood of such destruction, has been criticized severely in recent 
years.‘ Undoubtedly if the principles of “proximate cause” which 
control negligence cases apply, this criticism is justified. But it must 
be remembered that this problem is somewhat different from that 
presented by a typical action based on negligence. As the Minnesota 
Supreme Court pointed out in granting relief under these circum- 
stances in Bibb Broom Company v. Atchison, Topeka & Santa Fe 
R. R.,45 


Every reason in equity and justice relieves a carrier from the 
performance of his contract and from liability for injuries to 
property in his custody for transportation, resulting exclusively 
from an act of God, or other inevitable accident or cause over 
which he has no control, and could not reasonably anticipate or 
guard against. But reasons of that nature lose their force and 
persuasive powers when applied to a carrier who violates his 
contract, and by his unreasonable delay and procrastination is 





“Lambert v. Brewster, 97 W. Va. 124, 125 S.E. 244 (1924). 

“Restatement, Torts (1934) §§227-228. 

"Td. §256. 

“But cf. Harper, Liability without Fault and Proximate Cause (1932) 30 
Mich. L. Rev. 1001. 

“Restatement, Torts (1934) §451, comment a; Prosser supra note 5, at 52. 
“94 Minn. 269, 275, 102 N.W. 709, 711 (1905). 
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overtaken by an overpowering cause, even though of a nature not 
reasonably to be anticipated or foreseen. If, but for his negli- 
gence, the loss would not have occurred, no sound reason will ex- 
cuse him, and he should not be relieved by an application of the 
abstract principles of the law of proximate cause. 


The vital question is how far the rule of strict liability for loss 
of goods by a carrier is to be extended. Or conversely stated, how 
far is the exception to that rule, relieving the carrier from conse- 
quences produced by an act of God, to be carried? 

Strict liability cases where the “proximate cause” issue has been 
most troublesome have arisen under Workmen’s Compensation Acts, 
In defining accidents “arising out of and in the course of the em- 
ployment”, courts have had to decide the extent of protection afforded 
the employee by the statutory rule of strict liability. “Proximate 
cause” decisions in other cases have not been particularly ‘helpful 
guides. The issue is entirely different. The scope of a particular piece 
of legislation is involved, not the policy of the common law. It is 
probable, especially in view of the fact that these cases are handled 
in the first instance by commissions, that rule of thumb interpretations 
should be made as rapidly as possible.*® 


Potictes CONTROLLING LIABILITY AND EXTENT OF 
LiaBILITy COMPARED 


The “duty” device as a means of limiting liability in tort is a 
familiar one. It raises the broad question of legally protected in- 
terests. The discussion in this paper is based upon the assumption 
that this question has been answered in favor of the plaintiff. 

The New York Court of Appeals in the Palsgraf case is not clear 
in its use of the word “duty”. But it emphasizes the necessity of a 
wrong toward the plaintiff. This seems to imply the “duty” technique 
or something analagous to it. Thus, we find a substantial segment 
removed from the field of “proximate cause”. The question of “cause 
in fact” naturally remains. And the court implies that the “proximate 
cause” question in its broader aspect remains. Let us hope the court 
does not contemplate an exact duplication of certain phases of the 
problem at this stage of the case. 

The logic in saying that the defendant has not wronged the 
plaintiff at all, instead of finding a duty, a breach of duty, but a 








“Professor Brown has treated this matter fully. See Brown, “Arising out of 
and in the Course of the Employment” in Workmen’s Compensation Acts (1931- 
32) 7 Wis. L. Rev. 15, 67, (1933) 8 Wis. L. Rev. 134, 217. 
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lack of “proximate cause”, is unassailable. But this logic involves 
dangers that must not be overlooked. Professor Goodhart. called 
attention to this point shortly after the Palsgraf decision, using 
In re Polemis*™ as an illustration.4® It is doubtful if a better 
case can be selected. It will be recalled that in the Polemis case 
it was found as a fact that D should have anticipated some dam- 
age to the ship by a falling plank and was negligent in this respect, 
but that D had no reason to anticipate the spark and fire which 
followed and destroyed the ship. P was allowed to recover the entire 
damage sustained. Let us assume that the ship was loaded. Would 
it matter that the cargo belonged to X instead of P?4® Assume again 
that the fire spread to a nearby ship and destroyed it. Would the 
decision be affected by the fact that this ship belonged to P rather 
than to a third party? It is submitted that the problem is not one 
of title. The policies which control issues of liability and extent of 
liability in this respect are substantially alike. 

The use of the Polemis case as an illustration is not intended to 
indicate an approval of the opinion rendered there. Professor Good- 
hart and other eminent English writers have indicated their lack of 


sympathy with the implications of the opinion in this case.5° The de-\ 


cision of the House of Lords in Liesbosch, Dredger v. S. S. Edison®1 
in 1933 leaves the law of England in an uncertain state today. In 
distinguishing the Polemis case, Lord Wright said, 


. . . that case, however, was concerned with the immediate physi- 
cal consequences of the negligent act, and not with the co-opera- 
tion of an extraneous matter such as the plaintiff’s want of means. 
I think, therefore, that it is not material further to consider that 
case here. Nor is the appellants’ financial disability to be com- 
pared with that physical delicacy or weakness which may aggra- 
vate the damage in the case of personal injuries, or with the 
possibility that the injured man in such a case may be either a 
poor labourer or a highly paid professional man. The former class 
of circumstances goes to the extent of actual physical damage and 
the latter consideration goes to interference with profit-earning 
capacity; whereas the appellants’ want of means was, as already 
stated, extrinsic.5? 





“[1921] 3 K. B. 560. 

“Goodhart, supra note 11, at 464. 

“See Goodhart, supra note 11, at 466. 

"See Goodhart, supra note 11; Pollock, Liability for Consequences (1922) 
38 L. Q. Rev. 165; Salmond, Law of Torts (7th ed. 1928) §36. 

"(1933] A. C. 449. 
"Id. at 461. 
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This is without doubt a legitimate means of reconciling the actual 
decisions but the Liesbosch case is a distinct departure from the im- 
flications of the opinion in the Polemis case. 

The Restatement of Torts in section 281 (b) relies largely on the 
Palsgraf case as a basis for its inclusion in the elements of a cause of 
action for negligence of the requirement that— 


. . the conduct of the actor is negligent with respect to such in- 
terest or any other similar interest of the other which is protected 
against unintentional invasion. 


Under the wording of this section together with its comments, it is 
clear that the authors of the Restatement do not feel that the Palsgraf 
decision is limited to the question of whether a tort has been com- 
mitted against the particular plaintiff. 

This section of the Restatement is unfortunately in many respects 
duplicated by the later sections on “legal cause”, especially where in- 
tervening acts are involved.5* An artificial importance is attached 
to “intervening forces”. In its effort to follow decisions in other 
jurisdictions and at the same time utilize the theory of the Palsgraf 
case, the Restatement has adopted a method of treatment which is 
about as confusing as any that could be devised. The scope of sec- 
tion 281 (b) should be extended to cover the entire set of policy 
problems commonly dealt with in the past under “proximate cause”. 
This would put them in the phase of the case where Dean Green 
has consistently insisted that they should be placed, to wit, the duty 
stage. The section on causation could then be limited to the issue of 
whether the defendant’s conduct was a substantial factor in produc- 
ing the plaintiff’s injury. This seems to be the sensible way to deal 
with the problem. But the older method of using “proximate cause” 
to cover both policy considerations and cause in fact is preferable to 
the position adopted by the Restatement. 


“MINE Run” Cases 
A. In General 


Writers on “proximate cause” have scarcely mentioned “mine 
run” cases. When they have, it has been to suggest that they do not 
present a problem. Paradoxically, they also generally agree that 
courts have reached results in the hard cases that are comparatively 
satisfactory. This would seem to imply that the problem is largely one 








Sections 430 to 462 deal with “legal cause”. 
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of academic theory. It is submitted that cases which are “mine run” 
on issues of “proximate cause” present a more serious problem than 
those which involve a legitimate dispute in this respect. The latter 
involve highly controversial questions. Whatever action we take in 
these cases, we will never be certain that we have made the right 
choice. But we can and should simplify “mine run” cases and keep 
them as free from error as possible. We are using the term “prox- 
imate cause” in the broad sense in which it was commonly used be- 
fore the Palsgraf case but deleting from it the issue of cause in fact. 
The law of negligence in its present state is a comparatively modern 
device. As it developed it was necessary to shape it to fit a highly di- 
versified group of activities. With industrial accident cases gradually 
removed from orthodox common-law administration, the one large 
segment of specialized cases which had appeared was lost. But mean- 
while another specialized group of cases was appearing—automobile 
accident cases. For some time over a million people have been injured 
and between thirty and forty thousand killed each year in auto- 
mobile accidents in the United States. It is safe to say that not only 
the great majority of negligence cases but also the great majority of 
all tort cases today arise out of automobile accidents. 


A study of these cases soon convinces one that they are almost 
invariably “mine run” with respect to the issue we are considering. 
Of course, there are exceptions. The Restatement cites one in its 
case of the defendant who negligently collided with a truck loaded 
with dynamite without knowledge of this fact.5# Several people 
at different points were injured by the explosion. A newspaper a 
few months ago reported a collision where one of the automobiles con- 
tinued down the street a block and knocked down a horse pulling a 
bakery wagon. Two bystanders tried to help the horse to its feet. 
It bit one on the leg and kicked the other in the ribs. But these are 
not typical cases. On the contrary, they are most unusual. 

The jury is used freely in negligence cases in the United States 
and to a more limited extent in England to decide issues that are 
in no real sense simple issues of fact. Negligence is commonly re- 
ferred to as a mixed question of law and fact, and one for the jury 
to pass on unless the situation is one where reasonable minds can 
draw but one inference. If the policy factors of “proximate cause” 
in negligence cases are similar to those in general negligence, as has 
been suggested above. it necessarily follows that the jury will per- 
form a similar role here. This is the way “proximate cause” questions 





“Restatement, Torts (1934) §281, illustration 1. 
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have commonly been administered. Whether the jury is a satisfactory 
body to handle any of these questions is not a matter that is open for 
consideration here. Whatever body is given the power to act, its 
conclusions should be free from the usual implications of the doctrine 
of stare decisis except where only one decision can reasonably be 
reached.5> The trend in favor of standardizing conduct by definite 
legal rules, especially where the doctrine of negligence per se is ap- 
plied in the construction of numerous “safety” statutes, should not 
be overlooked. Elaborate statutory regulations imposing criminal 
responsibility commonly control the operation of automobiles. But are 
the decisions in tort actions which treat a breach of these statutes as 
negligence per se satisfactorily rationalized by the law of negligence 
which is commonly used to explain them, or are they indications of a 
feeling that certain risks ought to be borne irrespective of fault? 
In answering this question one ought not to overlook the unsatisfac- 
tory results that have commonly followed the use of set patterns of 
negligence as a matter of law in dealing with the issue of contributory 
negligence. 

The decisions in New York in cases involving liability for the 
spread of fire are an excellent illustration of the novel results which 
may flow from applying stare decisis rigidly in dealing with “proxim- 
ate cause” problems. New York consistently held for many years that 
a person who either negligently set a fire or negligently permitted a 
fire to escape, was responsible for the first spread of the fire but no 
further.5* In 1932, Homac Corporation v. Sun Oil Company®" was 
presented to the New York Court of Appeals. In that case gasoline in 
one of D’s storage tanks exploded due to D’s negligence. Fire was 
communicated to other tanks which exploded. The fire spread across 
a bare roadway, sixty-six feet in width, and ignited building num- 
ber one owned by P. The shortest distance from the nearest of the 
tanks to this building was seventy-seven feet. The fire soon spread 
to buildings number two and three and destroyed them. These 
structures were also owned by P. The jury returned a verdict for 
P for the entire damage and judgment was given on the verdict. The 
court of appeals affirmed the judgment. This appears to be a rea- 





® See Bohlen, Mixed Questions of Law and Fact (1924) 72 U. of Pa. L. Rev 
111 


“Webb v. R. W. & O. R. R., 49 N.Y. 420 (1872); Read v. Nichols, 118 
N.Y. 224, 23 N.E. 468 (1890); Hoffman v. King, 160 N.Y. 618, 55 NE. 401 
(1899); Rose v. Pennsylvania R. R., 236 N.Y. 568, 142 N.E. 287 (1923). The 
decision in Ryan v. N. Y. C. R.R., 35 N.Y. 210 (1866) which founded the rule 
imposed an even more limited liability. 

258 N.Y. 462, 180 N.E. 172 (1932). 
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sonable conclusion. But in order to reach it and remain within the 
stare decisis principle, the court made two assumptions that are diffi- 
cult to support on any rational basis. First, the court inferred that if 
the roadway had been covered with combustible material and the 
fire had been carried by this to P’s building number one, P: would not 
have been able to recover because the first spread would then have 
been that which ignited the roadway. Obviously, on any sensible 
theory, the reverse of this proposition should be the law. As the 
amount of combustible material between the fire set by D and P’s 
house is increased, there is greater likelihood of damage to that 
house and D’s liability should be clearer. Second, under the decision, 
if some party other than P had owned buildings two and three, he 
could not have recovered. It hardly seems fair that liability in a case 
of this type should depend on the chance that title rests in a particular 
person. The only explanation of the views expressed by the court is 
that in fairness the plaintiff is entitled to the relief that he was given. 
A better method of reaching the result would have been to expressly 
overrule the earlier decisions. 


B. Submission of Negligence Cases to the Jury 


The negligence network is an elaborate and complicated one. Ex- 
amine the concepts employed: duty, negligence, proximate cause, 
damages, contributory negligence, comparative negligence, last clear 
chance, imputed negligence, gross negligence, wantonness, and con- 
tribution. The jury’s problem is bound to be a difficult one under 
the most favorable conditions. We must continually strive to find 
simpler and more understandable methods of submitting the features 
of a case that require a decision by the jury. It is equally important 
that we do not aggravate the task of the jury by asking it to pass on 
issues that can be answered easily as a matter of law. Naturally in 
cases where this is a close question the trial judge will be inclined 
to leave it to the jury in the first instance. This practice is desirable 
as it may happen that the jury will reach the same decision that the 
judge was contemplating, in which event the risk of reversal will be 
materially reduced. This is an added reason for recognizing as a 
matter of law that in the great mass of cases when the jury has 
found that the defendant is negligent and that his negligence is a 
substantial factor in producing the plaintiff’s injuries, there is no real 
controversy on “proximate cause”. Furthermore, it is probable that 
clarification on this point will enable the court to dispose of the sub- 
stantial factor issue as a matter of law in a great many instances. 
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The Supreme Court of Minnesota tends to use the “substantial 
factor” test as a general solvent for “proximate cause”.5§ Ags Pro. 
fessor Prosser has pointed out, this solution is not entirely satis- 
factory.5® But if the court insists on a standard formula for all cases 
it seems better to select one that states the real issues in the great 
mass of cases than one which is a confusing and unnecessary burden 
in all but a few cases. 

. Our methods of selecting patterns for instructions have not 
generally been scientific. Usually a particular form is adopted because 
it has at some time been approved by the highest appellate court. 
The insufficiency of a pattern commonly is not seriously urged be- 
fore the higher court unless it is a questionable one. When approval 
has been given, trial courts hesitate to make alterations because of the 
danger of reversal. Although the courts, both trial and appellate, are 
endeavoring to meet this situation, it continues to present a serious 
problem. 

Two stock arguments can be expected when one suggests that an 
effort be made to simplify the method of submitting the “proximate 
cause” question to the jury. It will be said that if the jury finds a per- 
son negligent it will almost invariably give an affirmative answer to 
the “proximate cause” question. This probably is a substantially ac- 
curate observation, although it seems to rest largely on a hunch, 
coupled with the consideration of a limited number of cases. But 
certainly we have no way of ascertaining what effect the confusing 
terminology in submitting “proximate cause” may have on the jury's 
grasp of the negligence concept. It will also be argued that juries 
rarely deny relief to an individual who has been injured, especially 
where wealthy corporations or individuals are defendants. It seems 
clear that this does not relieve judges and lawyers of their obligation 
to present understandable issues to the jury in order that it may be in 
a position to render a fair and unbiased judgment. 


An Illustration—The Situation in Wisconsin. Space will not per- 
mit 2 detailed consideration of this problem by individual states. Wis- 
consin has been selected for illustrative purposes primarily because 
the author is better acquainted with the details of the situation there 
than elsewhere. 

Wisconsin lawyers generally agree that the patterns for submitting 
the issue of “proximate cause” to the jury prior to 1927 were unsatis- 
factory. They were largely based upon technical definitions that had 





Prosser, supra note 5. 
"Id. at 67. 
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been sanctioned at some time by the supreme court. In 1927, attention 
was focused on the problem by the inconsistent verdict reached in 
Berrafato v. Exner.°° The supreme court pointed out that the cur- 
rent methods of submission did not afford the jury much light upon 
the subject, and readily shouldered part of the blame for this con- 
dition. It was decided that the best solution was to frame the special 
verdict in such a way that a definition of “proximate cause” in the 
instruction would be unnecessary. For those who are unfamiliar with 
Wisconsin practice, it should be mentioned that the special verdict is 
almost universally used in Wisconsin in the administration of negli- 
gence cases. The court phrased its recommended form as follows, 


Thus, the first question may ask the jury to find whether the 
defendant failed to exercise such care as the great mass of man- 
kind ordinarily exercises when acting under the same or similar 
circumstances with reference to the particular conduct complained 
of. Question 2 can inquire as to whether the plaintiff’s injury 
was the natural and probable result of such want of ordinary care 
on the part of the defendant ; and question 3 may inquire whether 
the defendant ought, as a person of ordinary intelligence and pru- 
dence, reasonably to have foreseen that injury to a traveler upon 
the highway in question may probably follow from such want of 
care on his part.** 


The court apparently felt that this would leave the jury to deal 
solely with questions of fact; thus, “they are not called upon to dis- 
pute among themselves upon questions of law, of which none of them 
have more than a hazy conception”.®? The striking fallacy of this 
reasoning is the assumption that the questions stated present pure 
issues of fact. The most skillful lawyer will have difficulty in con- 
struing the pattern unless he knows in advance exactly what the 





104 Wis. 149, 216 N.W. 165 (1927). In this connection, the supreme court 


“The manifest inconsistency of the verdict relating to the negligence of 
the two plaintiffs is relied upon for a reversal of the judgments. It will be 
noticed that the jury found the plaintiff Harvey, the driver of the car, guilty 
of a failure to keep a proper lookout, but that such failure was not the 
proximate cause of the collision, while by the answer to question 8 the jury 
found that the plaintiff Berrafato was guilty of a want of ordinary care 
which proximately contributed to his injuries. As Berrafato had nothing to 
do with the driving or the managing of the car, it is apparent that the only 
negligent conduct on his part was a failure to keep a proper lookout. They 
found that this failure contributed to Berrafato’s injury. They found that 
the driver of the car failed to keep a proper lookout, but that such failure did 
not constitute a proximate cause of the collision. The inconsistency of these 
two answers is apparent.” 

“Id. at 157, 216 N.W. at 168. 
* Ibid. 
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court has in mind. Question 3, placed as it is, seems to be a complete 
misfit. Question 2 presents the confusing mixture of cause in fact 
and policy limitations on liability that has been the source of so 
much trouble in dealing with negligence cases. One can hardly blame 
a jury for feeling that it is free to follow its personal fancies. 

Two years later, in Hamus v. Weber,®* the court approved a sub- 
stantially different plan for presenting the case. The jury was asked 
to find, 


(1) In operating his automobile at the time when it. was 
overturned on the highway, on December 3, 1927, was the defen- 
dant Weber negligent in respect to speed and control of the car? 

(2) If you answer the first question “Yes”, then answer this: 
Was the defendant Weber’s negligence a cause of the plaintiff’s 
loss and injuries ?*4 

The instructions contained a definition of negligence phrased wholly 
in terms of foreseeability. An instruction on causation was also given, 
framed exclusively in terms of cause in. fact. 

The problem was considered in detail by the supreme court again 
in 1931 in the case of Osborne v. Montgomery.®* The opinion in that 
case indicates an approval of the general plan of Hamus v. Weber, 
but criticized the instruction given in connection with the question on 
negligence. The majority of the-court felt that the instruction not 
only completely failed to indicate a standard by which the conduct 
of the defendant .was to be measured, but also required a foresee- 
ability of consequences in much more specific form than the law 
demanded.** In other words, the supreme court is saying that its 
description of negligence in 1929 was almost one hundred per cent 
inaccurate. This would appear startling to one not fully acquainted 
with the diversity of damaging effects produced by our confused 
notions of “proximate cause”. 

The court has consistently sustained the pattern approved in 
Berrafato v. Exner, and it is used to some extent today. The court 
has also uniformly held that there is more than one proper way to 
present the issues.*7 A form which contains special verdict questions 





199 Wis. 320, 226 N.W. 392 (1929). 

“Id. at 323, 226 N.W. at 393. 

* 203 Wis. 223, 234 N.W. 372 (1931). 

* Justice Fowler, however, filed a special concurring opinion in which he 
approved the pattern for instructions used by the trial court. 203 Wis. 243, 234 
N.W. 380. 

“In Williams v. Williams, 210 Wis. 304, 246 N.W. 322 (1933), the questions 
submitted to the jury were: 

“(a) Was defendant negligent in operating his automobile at the time of the 
accident? (b) If yes, Did the negligence cause the plaintiff's injuries? (c) 






























May] DUTY, FAULT, AND LEGAL CAUSE 421 
following substantially the plan of Hamus v. Weber, coupled with 
an instruction on negligence conforming to the definition in Osborne 
y. Montgomery, and one on causation that varies somewhat in detail 
is used in a number of circuits today. Under either form where sev- 
eral acts of alleged negligence are involved they are treated separately. 

The Berrafato pattern seems to be unduly complicated in sub- 
mitting “mine run” cases. It is also doubtful if it is a desirable method 
of submitting any case. The other pattern mentioned presents simply 
but accurately the controversial issues in a “mine run” negligence 
case. Where it is followed by the careful definition of negligence 
stated in Osborne v. Montgomery, the one danger is that confusion 
will be introduced in the definition of “proximate cause”. If this is 
defined somewhat as “substantial factor” was used earlier in this 
article, the submission of the “mine run” case seems complete. Of 
course, there will be some instances where an issue of “proximate 
cause” in its broader implications will arise. In those situations, the 
pattern for submitting the case will have to be moulded accordingly. 





Was the plaintiff negligent in standing where she was: struck? (d) If yes, 
Was her negligence a cause of her injuries? (e) What sum will reasonably 
’ compensate the plaintiff?” 
In analyzing this pattern ‘the supreme court said: 

“... there is ordinarily more than one way in which to present the issues of 
a case for determination, and trial judges are permitted to submit them in 
such way as they deem fit, provided they submit them properly, and the 
simpler and more direct the submission is the better it is. Here the crucial 
facts were too simple to require any long, involved, and cumbersome ques- 
tions, and we consider that the questions here used succinctly and properly 
submitted the ultimate issues of fact.” 

The court stated its position in Hoffman v. Regling, 217 Wis. 66, 70, 258 
NW. 347, 349 (1935), as follows: 

“We are of opinion that the form of the first question of the verdict, 
which is set out in full in the statement of facts preceding the opinion, cannot 
be approved, and that the use of it was prejudicial error. It is so long and 
involved as to be incomprehensible to a jury. It confuses rather than clari- 
fies. A verdict should be as short and simple in form as it is possible to 
make it. Generally speaking, three different methods of submitting the 
question of a defendant’s negligence in automobile collision cases by special 
verdict have been approved by this court. One inquires whether the de- 
fendant failed to use ordinary care in such respects as the evidence may indi- 
cate, followed by an instruction defining ordinary care. The other two forms 
are sufficiently indicated in Berrafato v. Exner, 194 Wis. 149, 216 N.W. 165, 
and Osborne v. Montgomery, 203 Wis. 223, 234 N.W. 372. The. form first 
above mentioned was in general use in automobile collision cases from the 
time of the decision in Anderson v. Sparks, 142 Wis. 398, 125 N.W. 925, up 
to the time of the decision in the Berrafato Case. It would seem entirely 
unnecessary and not advisable to attempt any radical departure from methods 
of submission that have heretofore been approved by this court. These three 
general forms would seem to afford a sufficient field of choice. It is possible 
that some other form of submission may be devised that is equally good or 
better, but experimentation with other forms is likely to result in mistrial 
and is not deemed advisable.” 
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The exact issue in those cases is a question of substantive law that 
has not been specifically answered in Wisconsin. When we find out 
what the rule is, it should not be difficult to incorporate it in our pat- 
tern in the few cases which are not “mine run” in this respect. 


CoNCcLUSION 


This paper is predicated on the proposition that in the great ma- 
jority of cases based on negligence where it has been found that a 
party was negligent and that his negligence was a substantial factor 
in causing the injuries under consideration, no question of “prox- 
imate cause” remains. If this premise is false, we apparently have 
not made much progress in our development of the law of negligence. 

Three decisions of the Wisconsin Supreme Court in its January 
1936 term seem to question it. If these cases had been decided twenty 
or thirty years ago, or if only one such decision had been made in- 
stead of three, we might dismiss the matter lightly. But appearing 
in the way they do, these decisions demand our careful scrutiny. 

In Brager v. Milwaukee Electric Railway & Light Company,®* G 
was riding with H in H’s automobile. D’s interurban car was ap- 
proaching at a high rate of speed. The motorman saw H and G but 
thaught they would stop. He sounded his whistle. H and G were ap- 
parently engrossed in their conversation and did not see the ap- 
proaching car. When the motorman realized that they were going 
to cross the track he attempted to stop the car but could not do so. 
A collision occurred and G was killed. The jury found that D’s 
motorman was negligent as to speed and that this negligence was a 
proximate cause of the collision; that H was negligent as to lookout 
and control and that his negligence in each of these respects was a 
cause of the collision; that G was not negligent; that D was 20 per 
cent negligent and H 80 per cent negligent. The supreme court took 
the position that as a matter of law the failure of H to stop was the 
proximate cause of the collision and that the speed of the interurban 
car was not such a cause.*® The court apparently reached this con- 
clusion on the theory that H was in no way misled by the speed ; that 
he made no calculations based upon it as he apparently did not see 
the interurban car. Undoubtedly if the negligent speed was not a 
cause of the collision D should not be held responsible. But the facts 
do not seem to justify this conclusion. If D had been traveling at a 





* 220 Wis. 65, 264 N.W. 733 (1936). 
“Accord: Bleul v. Milwaukee E. R. & L. Co., 223 Wis. 414, 271 N.W. 1 


(1937). 























































DUTY, FAULT, AND LEGAL CAUSE 423 





May) 


reasonable rate of speed it is difficult to tell what might have hap- 
pened. This is emphasized by the latter part of the opinion itself 
where the court holds that there was no negligence on the part of 
the motorman in failing to stop the car after discovering that H and 
G were going to cross the track because he could not be expected to 
stop it within the short time available. If the interurban car had been 
going at a reasonable rate of speed under the circumtsances the 
motorman might, after he became aware of the risk to G, have 
|stopped the car. The danger of an accident of this kind was one of 
the hazards which make it negligent to operate the car at this speed. 
We have assumed as the court did that the evidence supports the 
jury's finding that D was negligent as to speed. The court might con- 
ceivably have held that the social utility of speedy transportation of 
the public on interurban cars outweighed the risks involved to such 
an extent that as a matter of law D was not negligent. 

In Byerly v. Thorpe,*® P was a guest in an automobile which was 
traveling about thirty-eight or forty miles an hour on its proper side 
of the highway. D was approaching from behind in his automobile. 
He was about to turn out to the left to pass when his left rear tire 
suddenly deflated. His car swayed violently and in attempting to 
straighten it he struck the left side of the rear bumper of the car P 
was riding in. D had his brakes on at full force at this time. P was 
injured. The jury found that D was negligent with respect to (1) the 
speed at which he drove, (2) the manner in which he drove, managed 
and guided his automobile, and (3) the distance at which he fol- 
lowed the automobile P was riding in just before the collision. The 
jury also found that these acts of negligence were causes of the 
collision. The evidence disclosed that the left rear tire had gone only 
about 5000 miles. The deflation was sudden, being caused by a punc- 
ture which deflated the tire almost as fast as most blow-outs would 
have done. The supreme court took the position that the real and 
efficient cause of the accident was the deflated tire rather than the acts 
of negligence found by the jury.71 Does this mean that one is free 





"221 Wis. 28, 265 N.W. 76 (1936). 

"In its opinion the court does not mention Murray v. Yellow Cab Co., 180 
Wis. 314, 192 N.W. 1021 (1923). In that case the jury found that the defendant’s 
agent operated a taxi cab in excess of the fifteen mile per hour speed limit appli- 
cable to the place where the plaintiff was injured. The plaintiff was a pedestrian 
and was struck when the left front wheel came off the cab. It appeared that 
a broken spindle pin, apparently resulting from a crystallized condition, had 
caused the wheel to fall off. No attempt was made to show that there was any 
negligence on the part of the defendant in failing to discover this condition. In 
holding that the jury was justified in finding that the negligence of the driver of 
the cab as to speed was a proximate cause of the plaintiff’s injury, the court said: 
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from responsibility for a negligent act unless he as a reasonably 
prudent man should have specifically foreseen as a probability every 
factor entering into the chain of consequences? If the case means this 
it is out of line with prior rulings in Wisconsin as well as with de- 
cisions generally throughout the United States. Why is it negligent 
to drive an automobile under certain circumstances at a particular 
rate of speed? Apparently negligence in this respect is found on the 
theory that numerous things may happen to cause a loss of control 
which may result in serious damage to others. It seems clear that the 
hazard of a deflated tire is one of the factors that combines with speed 
and other circumstances to make that speed unreasonable. 

In Swinkels v. Wisconsin Michigan Power Company" the acci- 
dent occurred around midnight. P overtook D’s bus which was travel- 
ing about a foot and a half over the black line designating the center 
of the highway. As P came up to the bus, he did not decrease his 
speed or trail the bus at all but, after giving two short blasts on his 
horn, attempted to pass it. D failed to give way to the right. Accord- 
ing to P’s testimony, D further invaded the left side of the road so 
that the bus was about three feet over the black line when the front of 
P’s automobile was about opposite the middle of the bus. While in 
the act of passing, P’s automobile left the highway and turned into 
the ditch. At no time was there any actual contact between P’s auto- 
mobile and D’s bus. The jury found D negligent in operating its bus 
to the left of the center of the traveled portion of the highway and that 
this negligence was a proximate cause of P’s injury. It also found 
that P was not negligent. The supreme court ruled that as a matter 
of law D’s negligence was not a “proximate cause” of the accident. 
It may be that P should have been held negligent as a matter of law, 
but once it is granted that D was negligent in the respect charged, it is 
difficult to find any justification for the ruling that D’s negligence 
was not a “proximate cause” of the accident. The decision seems 
to be adopting a “last clear chance” doctrine in favor of the de- 
fendant. Wisconsin in the past has not been willing to accept that 
doctrine in favor of a claimant.7® Although some cases in other 
jurisdictions seem to have based the “last clear chance” rule upon the 





“A driver of an automobile should anticipate that some part of the car may 
give way at any moment causing a loss of control, and that the serious 
consequences resulting from such a loss of control are augmented by @ 
rate of speed. The jury might well have found that if the car had been 
going at a lawful rate of speed when the wheel came off, the injury would 
not have occurred, in which case the excessive rate of speed would be the 
proximate cause of the injury.” 

™ 221 Wis. 280, 267 N.W. 1 (1936). 

™ Switzer v. Detroit Investment Co., 188 Wis. 330, 206 N.W. 407 (1925). 
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law of causation, it is quite generally felt that the doctrine is primarily 
a device to limit the harshness of the law of contributory negligence. 
Under the instant case the opposite result is reached. This seems to 
be a distinct invasion of the spirit of Wisconsin’s comparative negli- 
gence statute. 

The decisions in these cases do not make it clear whether they are 
based on the theory that the defendant’s negligence was not a cause 
in fact of the plaintiff’s injuries or on the theory that it was not a 
“proximate cause” thereof. It hardly seems fair to say that reason- 
able men could not have found that there was a causal connection in 
fact. On the other hand, with negligence and causal relation in fact 
established, “proximate cause” seems to follow as a matter of course. 
The rulings of the court should have been completely the reverse of 
those made. It should have held in each case that the only questions 
for the jury in this connection were those of negligence and cause 
in fact, and that as a matter of law “proximate cause” followed an 
affirmative finding on those issues. 














A RE-EXAMINATION OF THE BASIS FOR LIABILITy 
FOR EMOTIONAL DISTRESS 


Fowter V. Harper AND Mary Coate McNEEty 


It may seem like threshing old straw to consider anew the problem 
of liability for emotional distress in the light of the very considerable 
learning that has developed around the subject. Nevertheless, it 
may be that further analysis and synthesis will disclose a coherence 
in the constantly increasing body of material that has not yet been 
recognized. 

It is true, of course, that all emotional disturbances are at the 
same time physiological so that the distinction between emotional 
distress and physical harm, as usually drawn by the courts, may not 
be strictly scientific.2 And yet, for the practical business of the law, 
it is well taken. A difference in degree rather than kind, the distinc- 
tion may well be the basis for different rules of recovery. Although 
emotional distress is a physiological harm, it sufficiently differs from 
physical harm, not primarily emotional, that it is not surprising to 
find courts still contrasting the two and it is quite likely that they 
will continue to do so.® 

Most discussions of this problem have proceeded upon the assump- 
tion that the interest invaded has been the plaintiff’s interest in peace 
of mind, emotional tranquillity, or freedom from emotional dis- 
turbances. This analysis, of course, consists largely in describing 
the interest in terms of its invasion. It is hardly to be supposed that 
an analysis of this character will make the decisions more intelligible. 
An interest has been described as an object of human desire.* The 
existence of an interest is a matter of fact. Whether an interest, ex- 





1 Throckmorton, Damages for Fright (1921) 34 Harv. L. Rev. 260; Bohlen, 
Right to Recover for Injury Resulting From Negligence Without Impact (1902) 
41 Am. L. Reg. (N.S.) 141; Goodrich, Emotional Disturbance as Legal Damage 
(1922) 20 Mich. L. Rev. 497; Wilson, The New York Rule as to Nervous Shock 
(1926) 11 Corn. L. Q. 512; Green, “Fright” Cases (1933) 27 Ill. L. Rev. 761; 
Bohlen and Polikoff, Liability in New York for Physical Consequences of Emo- 
tional Disturbance (1932) 32 Col. L. Rev. 409: Hallen, Damages for Phy. 
Injuries Resulting From Fright or Shock (1933) 19 Va. L. Rev. 253; Magruder, 
Mental and Emotional Disturbance in the Law of Torts (1936) 49 Harv. L. Rev. 


1033. 
2See Goodrich, Emotional Distress as Legal Damage (1922) 20 Mich. L. Rev. 


497 


"* Cf. the able discussion in Hickey v. Welch, 91 Mo. App. 4 (1901), especially 


pp. 9, 10. 
“Restatement of Torts (1934) §1. 




















May) LIABILITY FOR EMOTIONAL DISTRESS 427 





isting in fact, is to receive legal protection is a matter of law. So 
too, whether an interest existing in fact is invaded is a matter of 
fact, although whether such a harm is to be regarded as a legal in- 
jury is a matter of law.® Interests may be invaded in several ways. 
One such way of invading certain interests is by conduct which in- 
duces emotional distress. Emotional distress may be the means of 
invading the interest or it may be the sole harm caused by the in- 
vasion. Very little attention has been paid to the interests invaded 
through emotional disturbances. Society places different values on 
different interests and therefore extends legal protection to many in- 
terests which it denies to others. It may be that a grouping of the 
cases according to the interest invaded will indicate definite tendencies, 
subject to satisfactory rationalization. 


THE INTEREST IN BopiILy SECURITY 


The interest in bodily security may be thought of as sufficiently 
broad to include not only the security of the physical person but also 
peace of mind with respect thereto. Thus, apprehension or fear of 
bodily harm is as much an invasion of this interest as is illness or 
other actual harm to the physical being. The emotional disturbance 
caused by physical danger is itself a violation of the interest in bodily 
security. This emotional distress, however, may and frequently does 
in turn produce illness or other bodily harm. In such cases the person 
actually suffers the same general type of harm, the fear or appre- 
hension of which produced the emotional distress. Although perhaps 
escaping the precise sequence of events which was primarily antici- 
pated, the person has been subjected to physical harm which in many 
instances a reasonable man might readily have foreseen as at least a 
secondary danger. In such a situation one who causes this two-fold 
tisk is hardly in a position to demand immunity because the second, 
tather than the first aspect of the risk in fact materialized. 

If the actor intentionally created the threat of fear or apprehen- 
sion, or if he actually sought to inflict direct physical injury upon the 
other, the common law has for centuries allowed a recovery for the 
emotional disturbance under the formula of assault. The intentional 
misconduct of the defendant, manifestly creating a risk of direct 
bodily harm to the other and normally causing an increased risk of 
apprehension thereof, coupled with the inevitable threat to the pub- 








"Id. $7. 
*42 Edw. III, 7 pl. 25 (1368); 45 Edw. III, 24 pl. 35 (1371); Tombs v. 
Painter, 13 East 1 (1810); Lewis v. Hoover, 3 Blackf. 407 (Ind. 1834); Handy 
v. Johnson, 5 Md. 450 (1854). 
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lic peace and order constitutes one of the starting points of the com- 
mon law of torts. As a result of the hardening into rigid form of the 
rules governing assault, the law did not readily give redress where the 
harm apprehended was not immediate. Today, however, it seems that 
the emotional disturbance resulting from deliberate and intentional 
threats of future bodily harm constitutes the basis for a recovery if 
the emotional distress is sufficiently acute and the defendant’s con- 
duct is wholly unreasonable. The requirement of immediacy of the 
threatened harm seems to have been an arbitrary condition imposed 
to insure the gravity of the situation. When a plaintiff’s peace of 
mind for his personal safety is intentionally disturbed by conduct 
which, while not threatening instant harm, is equally outrageous, 
the plaintiff may recover although no physical injury is actually 
sustained.” 

Where, however, the risk is unintentionally though unreasonably 
created, the law has been slow to crystallize. Less than fifty years 
ago respectable courts hesitated to allow the plaintiff to recover for 
negligence where illness and other bodily harm had been induced by 
fear for his personal safety, even though he had actually sustained a 
battery at the time of the mental or emotional disturbance.® The legal 


"In Wilson v. Wilkins, 181 Ark. 137, 25 S.W. (2d) 428 (1930), the plaintiff 
recovered from defendants who, after accusing him of theft, threatened him with 
physical violence if he did not leave the community within ten days. The plain- 
tiff with his family actually left. The jury returned the following verdict, “We, 
the jury, find for the plaintiff in the sum of $100 for mental suffering.” The 
verdict and judgment were upheld. Said the court, “There was a willful intimida- 
tion of his right to personal security and right of private property by causing 
him to leave his home by threats and intimidation. Mental suffering forms the 
proper element of damages in actions for willful and wanton wrongs and those 
committed with the intention of causing mental distress.” 

In Atlanta Hub Co. v. Jones, 47 Ga. App. 778, 171 S.E. 470 (1933), recovery 
for emotional disturbance was allowed against a defendant whose servants while 
seeking to collect a debt from the plaintiff used threatening and boisterous lan- 
guage and displayed a gun. The court pointed out that such conduct was likely 
to result in mental suffering, physical or mental impairment, in either case, sub- 
jecting the defendant to liability. So too, in American Security Co. v. Cook, 49 
Ga. App. 723, 176 S.E. 798 (1934), recovery was allowed for mental suffering and 
embarrassment caused by the defendant’s profane and boisterous demand for the 
payment of a debt. The court pointed out that while no recovery might be 
had for mental disturbances resulting from negligence, the rule was otherwise in 
the case of willful wrong or trespass. 

In Whitsel v. Watts, 98 Kan. 508, 159 Pac. 401 (1916), the defendant came 
to the plaintiff’s home in her husband’s absence, in company with the constable, 
to take possession of hogs on which he held a mortgage. When the plaintiff re- 
fused to surrender the hogs, the defendant jumped from the buggy, shook his fist 
at the plaintiff and verbally abused her. She recovered for fright and ensuing 
illness. The court pointed out that the defendant’s acts did not constitute 4 
technica] assault. 

* Haile v. Texas & P. R.R., 60 Fed. 557 (C.A.A. 5th, 1894); Spade v. Lyna 
& B. R.R., 168 Mass. 285, 47 N.E. 88 (1897), 172 Mass. 488, 52 N.E. 747 (1899). 
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injury began and ended with the battery and its consequences.® 
Generally, however, there was a disposition near the beginning of the 
present century to permit recovery for all bodily harm, including 
that brought about by the emotional distress provided there was the 
technical peg of a physical impact upon which to hang recovery. More 
recently, perhaps influenced in part at least by cases allowing re- 
covery for physical harm sustained through efforts to flee or other- 
wise escape a peril created by the defendant’s negligence,!° the re- 
quirement of an initial impact has been relaxed. The force of the 
reason, made classic by Justice Holmes, for denying recovery for emo- 
tional distress and its physical consequences unless it had been pre- 
ceded or accompanied by some sort of physical contact with the plain- 
tiff’s person has steadily been losing ground.1! It is now the definite 
weight of authority that a plaintiff who has been subjected to an un- 
reasonable risk of physical injury to his own person by a negligent, 
reckless, or intentional wrongdoer may recover for physical illness 
induced by alarm or by fright thus negligently engendered even 
though the plaintiff escaped the harm directly threatened by the de- 
fendant’s misconduct.1? Recovery is based upon the unreasonableness 





*“The wrong to the plaintiff, if any, began with the battery; and it is for 
the consequences of the battery only that the defendant is liable . . .” Spade v. 
Lynn R.R., 172 Mass. 488, 490, 52 N.E. 747, 748 (1899). 

*Tuttle v. Atlantic City R.R., 66 N.J.L. 327, 49 Atl. 450 (1901), in which 
the plaintiff fell and sustained injuries in attempting to escape from a runaway 
street car derailed by the defendant’s negligence. Twomley v. Central P. R.R., 69 
N.Y. 158 (1877), in which the plaintiff, a passenger in the defendant’s car, injured 
himself by jumping from the car when the defendant’s servant negligently drove 
it in front of an approaching train. Fahy v. Director General of R.R., 235 
Mass. 510, 126 N.E. 724 (1920), in which the plaintiff was injured when he 
jumped from an automobile to save himself from injury by the defendant’s train. 

ua... recognizing as we must the logic in favor of the plaintiff when a 
remedy is denied because the only immediate wrong was a shock to the nerves, we 
think that when the reality of the cause is guaranteed by proof of a substantial 
battery of the person there is no occasion to press further the exception to general 
tules.”” Homans v. Boston Elev. R.R., 180 Mass. 456, 458, 62 N.E. 737 (1902). 
Previously, it had been held in Massachusetts that visible physical illness resulting 
from nervous shock alone could not be the basis for recovery because of the 
“notion of what is practicable”. Spade v. Lynn & B. R.R., 168 Mass. 285, 47 
NE. 88 (1897). See Restatement of Torts (1934) Caveat to $436. 

* Candler v. Smith, 50 Ga. App. 667, 179 S.E. 395 (1935); Purcell v. St. Paul 
C. R.R., 48 Minn. 134, 50 N.W. 1034 (1892); Mitnick v. Whalen Bros., 115 
Conn. 650, 163 Atl. 414 (1932); Bowman v. Williams, 164 Md. 397, 165 Atl. 182 
(1933); Central of G. R.R. v. Kimber, 212 Ala. 102, 101 So. 827 (1924); Han- 
ford v. Omaha & C. B. St. R.R., 113 Neb. 423, 203 N.W. 643 (1925); Sund- 
quist v. Madison R.R., 197 Wis. 83, 221 N.W. 392 (1928); Netusil v. Novak, 
120 Neb. 751, 235 N.W. 335 (1931), 122 Neb. 749, 241 N.W. 531 (1932); Chiu- 
thiolo v. New England Tailors, 84 N.H. 329, 150 Atl. 540 (1930); Salmi v. 
Columbia & N. R.R., 74 Ore. 200, 146 Pac. 819 (1915); Sternhagen v. Kozel, 
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of the defendant’s conduct in creating a risk of emotional disturbance 
of such a character as will be likely to result in physical illness or dis- 
ability. If the defendant’s acts were justifiable in view of the cir- 
cumstances, determined by considering the social utility of his con- 
duct and the triviality of the risk of emotional disturbance to others, 
there is no negligence.1* Moreover, the emotional distress must be 
within the ambit of the risk thereof. A disturbance totally outside 
the area of apprehension of foreseeability is irrelevant and will not 
entail liability. Thus, in Mahoney v. Dankwart,’* recovery was de- 
nied for the plaintiff's extreme fright and nervous disorder resulting 





40 S.D. 396, 167 N.W. 398 (1918); O’Meara v. Russell, 90 Wash. 557, 156 Pac. 
550 (1916); Lindley v. Knowlton, 179 Cal. 298, 176 Pac. 440 (1918). 

It has been held that there may be a recovery for physical injuries sustained 
through fright induced by conduct of the defendant which subjects him to lia- 
bility without fault. Thus, in Candler v. Smith, 50 Ga. App. 667, 179 S.E. 395 
(1935), the plaintiff recovered for injuries sustained in tripping and falling in an 
effort to escape from a baboon which the defendant kept in his private zoo. The 
court pointed out the common-law rule that one harbors a wild animal at his 
peril. This was combined with the rule, usually applied in negligence cases, that 
there may be recovery for emotional distress and resulting physical harm if the 
emotional disturbance was caused by the defendant’s tortious conduct and if the 
distress was of character such as is likely to result in physical harm. 

*In Cherry v. General Petroleum Co., 172 Wash. 688, 21 P. (2d) 520 (1933), 
the plaintiff sought recovery for nervous and physical impairment resulting from 
physical exertion in an attempt to remove her personal property including heavy 
articles of furniture from a building endangered by defendant’s withdrawal of 
lateral support from the building. Recovery was denied on the ground that the 
facts disclosed no emergency reasonably demanding immediate removal of the 
furniture. The same court had previously allowed recovery for illness resulting 
from fright caused by the defendant’s blasting operations which threw a stump 
against the plaintiff’s house. The court distinguished the two cases on the differ- 
ence in the gravity of the risk of emotional disturbance. “Respondent relies upon 
the case of O’Meara v. Russell, 90 Wash. 557, 156 Pac. 550, L.R.A. 1916E, 743, 
in which a recovery was allowed for damages resulting from fright occasioned by 
a blast which threw a stump a considerable distance and against the plaintiff's 
house. It was correctly held that pain and suffering resulting from fright con- 
stitute a proper element of damage, although no physical violence be done to the 
plaintiff’s person, provided that ‘the injury is the proximate result of the negligent 
act, or is the natural and probable consequence thereof.’ The violent throwing 
of a stump against a house might well cause such a shock to the nervous system 
of a person standing nearby, and in apparent immediate danger of being struck, 
that serious damage might result, and the person who occasioned the injury should 
be held liable therefor. The plaintiff heard the blast and testified that she saw 
the stump coming in her direction. She thought it would strike her, and while it 
did not do so, it struck the house a few feet above her head. This situation 
constituted an immediate physical invasion of the plaintiff's personal security, 
which she could not avoid. an entirely different situation from that here presented. 
In the case cited, the shock to the plaintiff’s nerves was practically simultaneous 
with the blast, the actions of the plaintiff (overexertion in leaving the place of 
danger) were spontaneous and not the result of deliberation or conscious volition, 
and were natural reactions to the situation”. [172 Wash. at 697-698, 21 P. 
(2d) at 523-524] 

Cf. Restatement of Torts (1934) §313. 
*108 Iowa 321, 79 N.W. 134 (1899). 
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not so much from the defendant’s negligent blasting as from the 
alarm on the part of the plaintiff’s aged mother caused thereby. 

When fear or nervous shock is induced by a danger not to the 
plaintiff but to a third person, it seems that resulting physical illness 
may be made the subject of recovery if the defendant intended to 
inflict injury upon the third person or to threaten the third person 
under circumstances likely to cause serious emotional distress to the 
plaintiff, as, for example, if the threats or injuries were perpetrated in 
the plaintiff’s presence.'® If, however, the defendant’s conduct was 
merely negligent toward the third person, the tendency seems to be to 
deny recovery unless there was also a threat to the plaintiff’s physical 





“Recovery was allowed in Hill v. Kimball, 76 Tex. 210, 13 S.W. 59 (1890), 
where the defendant assaulted a negro in the plaintiff’: presence; in Jeppsen v. 
Jensen, 47 Utah 536, 155 Pac. 429 (1916), where the defendant, with pistol in 
hand, threatened to kill the plaintiff’s husband in the plaintiff’s presence; in 
Lambert v. Brewster, 97 W. Va. 124, 125 S.E. 244 (1924), where the defendant 
attacked the plaintiff’s father in the plaintiff's presence; in Watson v. Dilts, 116 
Iowa 249, 89 N.W. 1068 (1902), where the defendant entered the plaintiff’s home 
at night and the plaintiff, believing the defendant a burglar, witnessed an apparent 
assault on her husband; [Contra: Pettet v. Thompson, 33 Ga. App. 240, 125 
SE. 779 (1924) ; Logan v. Gossett, 37 Ga. App. 516, 140 S.E. 794 (1927)] in 
Alabama Fuel & ‘Tron Co. v. Babadoni, 15 Ala. App. 316, 73 So. 205 (1916), where 
the defendant shot the plaintiff’s dog in the plaintiff’s presence; and in Rogers v. 
Williard, 144 Ark. 587, 223 S.W. 15 (1920), where the defendant engaged in a 
quarrel with a third person in the plaintiff’s presence. On the other hand, in 
Phillips v. Dickerson, 85 Ill. 11 (1877), recovery was denied where the attack on 
the plaintiff's husband was not in her presence although she was within 
distance. See also Ellsworth v. Massacar, 215 Mich. 511, 184 N.W. 408 (1921) 
(an action for loss of wife’s services) where the acts directed against the husband 
alone did not take place in the wife’s presence. 

In Engle v. Simmons, 148 Ala. 92, 41 So. 1023 (1906), Brownback v. Frailey, 
78 Ill. App. 262 (1898) and St. Louis S. R.R. of Tex. v. Alexander, 106 Tex. 518, 
172 S.W. 709 (1915), defendants or their servants all came on the premises at 
night while the plaintiff’s husband was absent. Fright and subsequent illness were 
caused the plaintiff by the character of the intrusion and by threats made against 
the absent husband. In the Alabama case, the court pointed out that the action 
was “a suit for injury to the plaintiff, and not for trespass to realty”. In the 
Texas case, the court called the defendant a “trespasser”, but it was clear that 
he was not a trespasser as against the plaintiff and the court based its decision 
on the “willful and wanton” conduct of the defendant and the likelihood of caus- 
ing emotional distress. In the Illinois case, the court distinguished Phillips v. 
Dickerson, supra, (1) because here the defendant acted in the plaintiff’s presence 
(2) with knowledge of her pregnancy. “In this case”, said the court, “the abusive 
language and the threats of appellant were addressed to appellee, and nis conduct 
was in her immediate presence.” 

Where the defendants merely used vile and abusive language to the plaintiff’s 
husband in her presence, no recovery was allowed. The risk of physical illness 
to a plaintiff under such circumstances, the court thought, was too slight. Buck- 
tam v. Great N. R.R., 76 Minn. 373, 79 N.W. 98 (1899). But where the de- 
fendant’s abusive language toward the plaintiff’s servant was accompanied by a 
trespass on the plantiff’s premises, he was liable. Bouillon v. Laclede Gaslight 
Co, 148 Mo. App. 462, 129 S.W. 401 (1910). 
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safety.1° The fact that a defendant intended to commit an in- 
jury rather than merely to act in a manner which is held to be negli- 
gent entitles him to less consideration in the process of shifting the 
responsibility for the harm which he has caused. The risk of physical 
harm to the plaintiff through nervous shock may be as great in the 
one case as in the other but courts are quicker to impose responsibility 
upon an intentional wrongdoer than upon a merely negligent one. 

When the disturbance which resulted in illness to the plaintiff 
has been caused by conduct other than that which threatens physical 
harm to the plaintiff or to a third person, the test for liability again 
seems to be the unreasonable character of the risk of causing illness 
to the plaintiff through psychological and emotional reactions. If the 
defendant intends to cause an emotional disturbance so serious that it 
is likely to result in illness to a normally sensitive person, he is liable 
for such resulting illness if the risk thus created is unreasonable. An 
example of such a case is Wilkinson v. Downton,'™ where the de- 
fendant as a practical joke falsely told the plaintiff that her husband 
had been seriously injured in an accident. A more recent instance is 
that of a detective who for the purpose of obtaining certain informa- 
tion from a servant accused her of treason and threatened arrest 
therefor.18 In both cases, the emotional distress was intended, though 
not its physical consequences. The latter, however, were clearly to be 
anticipated as the normal result of the disturbance. Again, where the 
defendants sought to obtain a confession of unchastity from a young 
school girl by threatening her with the reformatory, the court thought 
that such methods were likely to “shock a young girl and do harm to 
her nervous system”, and that the plaintiff should recover for re- 
sulting impairment of health.1® So too, the jesting groceryman who 





**In Hambrook v. Stokes Bros., [1925] 1 K.B. 141, Lindley v. Knowlton, 
179 Cal. 298, 171 Pac. 440 (1918), and Bowman v. Williams, 164 Md. 397, 165 
Atl. 182 (1933), recovery was allowed for physical harm resulting from nervous 
shock of a parent when both parent and child were exposed to direct risk of phys- 
ical injury by the defendant’s negligence. Contra: Southern R.R. v. Jackson, 146 
Ga. 243, 91 S.E. 28 (1916). In Waube v. Warrington, 216 Wis. 603, 258 N.W. 
497 (1935), recovery was denied where the parent was looking out of the window 
in her home when her child was killed by the defendant’s negligence. See also, 
Nuckles v. Tennessee Elec. Power Co., 155 Tenn. 611, 299 S.W. 775 (1927); 
Mahoney v. Dankwart, 108 Iowa 321, 79 N.W. 134 (1899). The risk of physical 
harm to the parent may be greater in the first three cases than in the Waube case 
since in the former the parent was subjected to the danger of immediate bodily 
harm as well as the child. See Magruder, Mental and Emotional Disturbance 
in the Law of Torts (1936) 49 Harv. L. Rev. 1033, 1040. 

711897] 2 Q. B. 57. 

* Janvier v. Sweeney, [1919] 2 K. B. 316. 

* Johnson v. Sampson, 167 Minn. 203, 208 N.W. 814 (1926). t 

In Grimes v. Gates, 47 Vt. 594 (1873), the defendant wrote to plaintiff, in- 

tending to frighten her by threats of imprisonment. Recovery for fright and 
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sent a dead rat to the plaintiff was held liable for illness resulting 
from her fright and consternation on opening the package since illness 
is not unforeseeable as a result of such a disgusting sight under the 
circumstances.2° If, however, the prank, although in poor taste, is 
not likely to induce a severe emotional or mental disturbance, the 
prankster will not be liable because a supersensitive plaintiff is so 
frightened as to suffer physical illness therefrom.24 In all of these 
cases, the defendant acted for the very purpose of inducing the emo- 
tional distress although in most of them the motive was merely 
to perpetrate a hoax or to give expression to a somewhat juvenile 
sense of humor. Where recovery has been allowed, illness was to be 
anticipated, and the defendant’s conduct in causing it was unreason- 
able under the circumstances.?? 





resulting illness was allowed. Cf. Kramer v. Ricksmeier, 159 Iowa 49, 139 N.W. 
1091 (1913) where recovery was denied against a defendant who used threatening 
and angry language over the telephone. In Braun v. Craven, 175 Ill. 401, $1 
NE. 657 (1898), the plaintiff recovered from her sister’s landlord who threatened 
legal proceedings if the sister moved without paying the rent. The threats were 
made in the plaintiff’s presence and so unnerved her that she developed St. Vitus 
dance. : 

* Great Atl. & Pac. Tea Co. v. Roch, 160 Md. 189, 153 Atl. 22 (1931). 

"Nelson v. Crawford, 122 Mich. 466, 81 N.W. 335 (1899), in which the 
defendant, robed in absurd clothing, presented himself at the plaintiff’s door in 
the execution of what he conceived to be, and normally would have been, no 
more than a harmless prank. The supersensitive plaintiff, however, was so fright- 
ened that she suffered a miscarriage. 

"It is clear that a definite knowledge of the plaintiff’s physical condition is 
an important factor in determining whether the shock or emotional distress to 
which she is subjected is likely to cause physical illness. The situation here is to 
be distinguished from those in which the defendant committed an actionable tort 
against the plaintiff otherwise than by subjecting her to emotional distress likely 
to cause physical injury. In the latter case the defendant is liable for illness 
resulting from the emotional distress although he neither knew nor had reason to 
know of the plaintiff’s pregnancy and, therefore, could not foresee physical illness 
as a result of the emotional distress. A tortfeasor must take his victims as he 
finds them and while it is true that he may have no reason to expect a particular 
woman to be pregnant, he knows that many women are often in such a condition, 
and therefore, that the particular plaintiff may be one of them. Thus, where a 
defendant commits a trespass to the plaintiff’s person, the fact that she turns out 
to be one of the large class of pregnant women cannot mitigate the damages 
recoverable by her if she sustains a miscarriage. On the other hand, where the 
defendant’s conduct is negligent solely because of the risk of causing emotional 
distress so acute as likely to result in physical harm, his knowledge or lack of 
knowledge and availability of knowledge as to the particular plaintiff's physical 
condition has an important bearing upon the actionable character of his conduct. 
Atlanta Hub Co. v. Jones 47 Ga. App. 778,-171 S.E. 470 (1933); Braun v. 
Craven, 175 Til. 401, 51 N.E. 657 (1898); Kirby v. Jules Chain Stores, 210 N.C. 
808, 188 S.E. 625 (1936); Bouillon v. Gaslight Co., 148 Mo. App. 462, 129 S.W. 
401 (1910); Rogers v. Willard, 144 Ark. 587, 223 S.W. 15 (1920); Pettit v. 
Thompson. 33 Ga. App. 240, 140 S.E. 794 (1924), with which compare Barbee v. 
Reece. 60 Miss. 906 (1883); Mann Boudoir Car Co. v. Dupre, 54 Fed. 646 
(C.C.A. 5th, 1893); Brownback v. Frailey, 78 Ill. App. 262 (1898); Watson 
v. Rinderknecht, 82 Minn. 235, 84 N.W. 798 (1901). 
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It is to be observed, however, that there are occasions when it is 
not unreasonable to subject another even to such a severe emotional 
disturbance that it is not unlikely to cause serious physical conse- 
quences. The bearer of bad news which is true would normally not 
be acting improperly by communicating it, although it is as likely, if 
not more so, to cause harm to the recipient than if it were false. In 
Wilkinson v. Downton,?* the defendant was held liable because it was 
unreasonable to subject the plaintiff to the shock of receiving bad tid- 
ings known by the defendant to be untrue. On the other hand, there 
may be exceptional circumstances which require some precautions 
before the communication of accurate information. The messenger 
may be liable for failing to break the news gently. Thus, in Price v, 
Yellow Pine Mill Company, the defendant, forewarned by the in- 
jured husband of his wife’s delicate health and nervousness, was held 
liable for taking the husband’s maimed and bleeding body to the 
home after an accident, without taking measures to mitigate the 
shock to the wife. There seems less dissent than might be ex- 
pected to the generalization made in the Restatement of Torts that— 


. if the actor intentionally and unreasonably subjects another 
to emotional distress which he should recognize as likely to result 
in illness or other bodily harm, he is subject to liability to the 
other for an illness or other bodily harm of which the distress is 
the legal cause (a) although the actor has no intention of inflicting 
such harm, and (b) irrespective of whether the act is directed 
against the other or a third person.?® 


Even where the defendant unintentionally subjects the plaintiff 
to a risk of emotional or mental disturbance, he may be liable if the 
shock is likely to be such as to result in physical illness and if the de- 
fendant acted unreasonably in subjecting the plaintiff thereto. In 
Herrick v. Evening Express Publishing Company,?* the defendant 
had negligently published a photograph of the plaintiff’s son over an 
accurate news account of the death of a third person. The plaintiff 
was denied recovery. It may be that the risk of illness through shock 
in such a case is not sufficiently great to admit of recovery in view 
of the likelihood that the plaintiff would at once recognize the falsity 





* [1897] 2. Q. B. 57. 
* 240 S.W. 588 (Tex. Civ. App. 1922). 
* Restatement of Torts (1934) §312. 

7°120 Me. 138, 113 Atl. 16 (1921). 
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of the implication by reason of definite knowledge to the contrary.?? 
On the other hand, in Bielitski v. Obadiak,?® the defendant was 
held liable for illness to the mother of a boy who, while absent from 
home to the defendant’s knowledge, was reported by the defendant 
to have hanged himself.2® In Buckman v. Great Northern R. R.,®° 
no recovery was allowed for illness resulting from nervous shock 
caused by insulting and abusive language directed to the husband in 
the wife’s presence. It may be that the risk of causing illness in 
such a case is not sufficiently great to justify liability. In Erwin v. 
Milligan,* where the defendant made improper advances to the 
plaintiff causing subsequent illness, she was allowed to recover. 
Here, although the defendant addressed his proposals to the plain- 
tiff, he obviously did not intend to cause her any disagreeable or 
harmful emotional experience, since there was nothing to indicate 
that he did not act in good faith. He did, however, have reason to 
anticipate an unfavorable response with the risk of harmful emo- 
tional reactions. In Kenny v. Wong Len,®? the plaintiff recovered for 
nervous shock and ensuing illness caused by the appearance of a 
dead mouse in the food served her at the defendant’s restaurant. 
While the mouse here got into the food by reason of the defendant’s 
negligence, whereas the dead rat was deliberately sent to the plaintiff 
in Great Atlantic & Pacific Tea Company v. Roch,®* the appearance 
of a dead animal in prepared food seems more likely to cause nausea 
and physical illness than when wrapped in what was supposed to be a 
package of unprepared food. In Koplin v. Louis K. Liggett Com- 
fany,®4 however, the plaintiff was denied recovery for the disgust 
experienced on the discovery of a centipede in her soup where she 





"Similarly, in a recent case, Curry v. Journal Publ. Co. 68 P. (2d) 168, 
174 (N.M. 1937), the defendant newspaper published a dispatch erroneously re- 
porting the death of plaintiff’s father which, it was alleged, caused nervous shock 
to the plaintiff and shock to his wife resulting in a miscarriage and injury to the 
child. The court dismissed the complaint, saying that there was no appreciable 
tisk that the death of a seventy-year old father would so shock the son and 
particularly the daughter-in-law. 

*65 D.L.R. 627 (Sask. 1922). 

*The majority opinion in this case seems to treat the defendant as one who 
intended to subject the plaintiff to a severe emotional disturbance although the 
Tumor reached the plaintiff's ears by repetition. As remarked by Professor 
Magruder, “It ought to have been enough that a prudent man would have 
realized the extreme probability of such repetition.” See Magruder, Mental and 
Emotional Disturbance in the Law of Torts (1936) 49 Harv. L. Rev. 1032. 1047. 
* 76 Minn. 373, 79 N.W. 98 (1899). 

*188 Ark. 658, 67 S.W. (2d) 592 (1934). 

"81 N.H. 427, 128 Atl. 343 (1925). 

"160 Md. 189, 153 Atl. 22 (1931). 

“185 Atl. 744 (Pa. Sup. 1936). 
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proved no substantial physical illness, her physician testifying that 
her “disturbed state was more mental than physical”. In Cashin y, 
Northern Pacific R. R.,5° the defendant was held liable for the plain- 
tiff’s illness induced by nervous shock caused by the defendant's 
blasting operations in the neighborhood. The defendant had know- 
ledge of the plaintiff’s susceptibility to shock and had set off a ter- 
rific blast without warning. 

The course of recent decision tends to confirm the proposition 
set forth in the Restatement of Torts that— 


. if the actor unintentionally causes emotional distress to an- 
other, he is liable to the other for illness or other bodily harm of 
which the distress is the legal cause if the actor (a) should have 
realized that his conduct involved an unreasonable risk of causing 
the distress, otherwise than by knowledge of the harm or peril of 
a third person, and (b) from facts known to him should have 
realized that the distress, if it were caused, might result in illness 
or bodily harm.*® 


Aside from conduct which places the plaintiff in peril of his own 
physical safety, there will be, of course, many situations on which 
the judgment will vary as to whether (a) the defendant created an 
unreasonable risk of causing emotional distress (b) so serious that 
physical illness would likely result therefrom. The standard by which 
liability is to be determined in such cases, however, seems reasonably 
uniform. 


THE INTEREST IN CouRTEOUS SERVICE AND DECENT TREATMENT 
FROM Pustic UTILITIES 


There is an interest in decent and courteous, as well as efficient 
and safe, service from public utilities and similar business enter- 
prises. The passengers on the train desire pleasant, as well as safe, 
transportation. The patron at the inn wants comfortable lodgings 
and decent service. The public desires civilized treatment and the 
prompt communication of messages by telegraph and telephone com- 
panies. These interests may be invaded by insulting and abusive 
language, false accusations, delayed and garbled messages, and 
other conduct which causes nervous shock, embarrassment, humila- 
tion, grief, and other forms of emotional distress. If the conduct 
which invades such interests in this way is unreasonable and if the 
emotional distress occasioned thereby is not too trivial, a substantial 





94 Mont. 92, 28 P. (2d) 862 (1934). 
* Restatement of Torts (1934) $313. 
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body of authority permits recovery although no more tangible harm is 
sustained. Thus, a number of decisions permit recovery against 
carriers for abusive language and other insulting conduct by their em- 
ployees,°’ unless the passenger’s own conduct provokes the abuse.%8 
In such cases, however, the plaintiff is barred from recovery by 
reason of his own fault. In some cases it seems that the insults must 
be directed toward the plaintiff and it is not enough that the plaintiff 
has overheard such remarks addressed to others.2® The risk of se- 
rious emotional distress in the former case is obviously greater than 
in the latter. In Gulf, Colorado & Santa Fe R. R. v. Coopwood,*® 
the plaintiff was allowed a recovery for emotional distress caused 
by the defendant’s negligence in failing to assist the plaintiff’s daugh- 
ter from the train at the station. The daughter was ill, and the delay 
made it difficult for the mother and daughter to secure suitable lodg- 
ings, the principal hotel having recently burned, to the defendant’s 
knowledge. Here the discourteous conduct toward the daughter was 
also an invasion of the plaintiff’s domestic interest in the child’s health 
and welfare. This fact was not overlooked by the court. In many 
of these cases the courts put the recovery squarely on the carrier’s 
duty to its passenger to provide decent service and courteous treat- 
ment. 


The carrier’s obligation is to carry his passenger safely and prop- 
erly and to treat him respectfully; and if he intrusts the per- 
formance of this duty to his servants, the law holds him responsi- 
ble for the manner in which they execute the trust. . . . To their 
care and fidelity are entrusted the lives and limbs and comfort 
and convenience of the whole traveling public, and it is certainly 





"Cole v. Atlantic & W. P. R.R., 102 Ga. 474, 31 S.E. 107 (1897); Birming- 
ham R.R. v. Glenn, 179 Ala. 263, 60 So. 111 (1913); Humphrey v. Michigan C. 
RR., 166 Mich. 645, 132 N.W. 447 (1911); Chesapeake R.R. v. Francisco, 149 
Ky. 307, 148 S.W. 46 (1912); Haile v. New Orleans R.R., 135 La. 299, 65 So. 
225 (1914); Gillespie v. Brooklyn R.R., 178 N.Y. 347, 70 N.E. 857 (1904); 
Davis v. Tacoma R.R., 35 Wash. 203, 77 Pac. 209 (1904); Philips v. Atlantic 
Coast R.R., 160 S.C. 323, 158 S.E. 274 (1931); Cook v. Lusk, 186 Mo. App. 288, 
172 S.W. 81 (1914); St. Louis R.R. v. Mackie, 71 Tex. 481 (1888); Rudor v. 
Quebec R.R., 41 Que. S.C. 19 (1911); Texas R.R. v. Tillman, 197 S.W. 1128 
(Tex. Civ. App. 1917); Cave v. Seaboard R.R., 94 S.C. 282, 77 S.E. 1017 (1913), 
Ann. Cas. 1915A, 1065; Lake Erie R.R. v. Christison, 39 Ill. App. 495 (1891). 
Contra: Dobbins v. Little Rock R.R., 79 Ark. 85, 95 S.W. 794 (1906); Pierce 
v. St. Louis R.R., 94 Ark. 489, 127 S.W. 707 (1910). 

“Binder v. Georgia R.R., 13 Ga. App. 381, 79 S.E. 216 (1913); Pullman 
Car Co. v. Ehrman, 65 Miss. 383, 4 So. 113 (1888). 

* Georgia R.R. v. Baker, 1 Ga. App. 832, 58 So. 88 (1907); Pittsburgh R.R. 
v. Darwin, 86 Ill. 296 (1887); Louisville R.R. v. Scott, 141 Ky. 538, 133 
S.W. 800 (1911); Bucknam v. Great N. R.R., 76 Minn. 373, 79 N.W. 98 (1899) ; 
Texarkana R.R. v. Anderson, 67 Ark. 123, 53 S.W. 673 (1899). 

“06 S.W. 102 (Tex. Civ. App. 1906). 
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as important that these servants should be trustworthy as it is 
that they should be competent.*! 


The court thus indicates the policy in holding the carrier liable (al- 
though not necessarily the offending employee) by adding, 


It is not sufficient that they are capable of doing well, if in fact 
they do ill, that they can be as polite as a Chesterfield, if, in their 
intercourse with the passengers, they choose to be coarse, brutal 
and profane. The best security the traveler can have that these 
servants will be selected with care is to hold those by whom 
the selection is made responsible for their conduct.*? 


It is not every failure to give punctilious service, however, that will 
justify a recovery. “Indecorous treatment” or slight inattention is 
not enough.*® The risk of emotional disturbance in such cases is 
trivial and serious results are not to be apprehended. In a few states 
there is liability if the carrier fails to use reasonable care to afford 
protection against insults by fellow passengers.** 

Against telegraph companies a number of courts have allowed 
recovery, either in contract or tort, for grief and mental anguish 
caused by the negligent failure to deliver or the negligent delay in 
delivering messages of death or illness—provided the defendant knew 
or had reason to know of the character of the message.*5 In such 





“ Goddard v. Railway Co., 57 Me. 202, 213 (1869), quoted with approval in 
Hanson v. Railway Co., 63 Me. 84 (1873) and in Cole v. Atlanta R.R., 102 Ga. 
474, 31 S.W. 107 (1897). 

“57 Me. at 214. 

“ Louisville R.R. v. Ballard, 85 Ky. 307 (1887). 

“Southern R.R. v. Lee, 167 Ala. 268, 52 So. 648 (1910); Louisville R.R. v. 
Bell, 166 Ky. 400, 179 S.W. 400 (1915); St. Louis R.R. v. Wright, 84 S.W. 270 
(Tex. Civ. App. 1904); Lucy v. Chicago R.R., 64 Minn. 7 (1895). 

“Western U. T. Co. v. Chapman, 90 Ky. 265 (1890); Barnes v. Western 
U. T. Co., 27 Nev. 438, 76 Pac. 931 (1904); Havener v. Western U. T. Co., 117 
N.C. 540, 23 S.E. 457 (1895); Wadsworth v. Western U. T. Co., 86 Tenn. 695, 
8 S.W. 574 (1888); Western U. T. Co. v. Crumpton, 138 Ala. 632, 36 So. 517 
(1903); Relle v. Western U. T. Co. 55 Tex. 308 (1881); Mentzer v. Western 
U. T. Co., 93 Iowa 752, 62 N.W. 1 (1895); Green v. Telegraph Co., 136 N.C. 
489, 49 S.E. 162 (1904); Graham v. Western U. T. Co., 190 La. 1069, 34 So. 91 
(1903); Jones v. Western U. T. Co., 18 Fed. (2d) 650 (W.D. La. 1926); see 
(1925) 4 Tex. L. Rev. 270. Contra: Lewis v. Western U. T. Co., 57 S.C. 325 
(1899); Curtis v. Western U. T. Co., 13 App. Div. 253, 42 N.Y. Supp. 1109 
(1897); Cumberland Telephone Co. v. Jackson, 95 Miss. 79, 48 So. 614 (1909); 
Chapman v. Western U. T. Co., 88 Ga. 673 (1892); Corcoran v. Postal T. Co., 
80 Wash. 570, 142 Pac. 29 (1914); Francis v. Western U. T. Co., 58 Minn. 252, 59 
N.W. 1078 (1895); West v. Western U. T. Co., 39 Kan. 93, 17 Pac. 807 (1888) ; 
Morton v. Western U. T. Co., 53 Ohio St. 431, 41 N.E. 689 (1895); Summer- 
field v. Western U. T. Co., 87 Wis. 1, 57 N.W. 973 (1894); Western U. T. Co. v. 
Halton, 71 Ill. App. 63 (1897); Western U. T. Co. v. Ferguson, 157 Ind. 64, 60 
NE. 674, 1080 (1901); International R.R. v. Saunders, 32 Fla. 434, 14 So. 148 
(1893) ; Western U. T. Co. v. Burris, 179 Fed. 92 (C.C.A. 8th, 1910). In some 
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a case, acute mental and emotional distress in the event of delay 
is foreseeable and if the delay in transmission is negligent, the risk 
of mental anguish is unreasonable. As in the case of carriers of per- 
son and property, recovery has been permitted for insulting conduct 
on the part of employees of telegraph companies.*® 

In some cases, recovery has been allowed against hotels for 
humiliation and insults at the hands of employees.47 Here again the 
cases disclose situations in which the character of the defendant’s 
conduct has been such as to constitute a recognizable risk of serious 
emotional distress to the guest. Although usually the improper con- 
duct has been accompanied by an intrusion into the plaintiff’s room 
or an eviction, it is apparent that the courts here, as well as in the 
cases against carriers, are affected by the notion that the relation 
of the parties is such that the guest is entitled, as a legal right, to 
“respectful and decent treatment”.*® A learned writer insists that 
“the interest in mental tranquility” is being directly and independently 
protected here, as in the analogous carrier-passenger relationship ;*® 
more accurately, it is the interest in “respectful and decent treatment” 
—an interest in pleasant and courteous service—that receives pro- 
tection against conduct reasonably calculated to produce emotional 
distress. 


THE INTEREST IN THE Bopy OF THE DEAD 


There are a number of cases in which a recovery has been per- 
mitted for grief and mental anguish caused by intentional misconduct 
with respect to the body of a deceased relative. Thus, the unlawful 
interment or disinterment of a corpse,®° the intentional interference 





cases, it is even held that there can be no liability for physical illness resulting 
from mental anguish caused by the negligence of a telegraph company. Mees v. 
Western U. T. Co., 55 Fed. (2d) 691 (S.D. Fla., 1932). 

“Dunn v. Western U. T. Co., 2 Ga. App. 845, 59 S.E. 189 (1907); Jeffries 
v. Western U. T. Co., 2 Ga. App. 853, 59 S.E. 192 (1907). 

“Florence Hotel Co. v. Bumpus, 194 Ala. 69, 59 So. 566 (1915); Newcomb 
Hotel Co. v. Corbett, 27 Ga. App. 365, 108 S.E. 309 (1921); Moody v. Kennedy, 
153 La. 1007, 97 So. 21 (1923); Frewen v. Page, 238 Mass. 499, 131 N.E. 475 
(1921); Emmke v. De Silvia, 293 Fed. 17 (C.C.A. 8th, 1923); Dalzell v. Dean 
Hotel Co., 193 Mo. App. 379, 186 S.W. 41 (1916); McCarthy v. Niskern, 22 
Minn. 90 (1875); De Wolf v. Ford, 193 N.Y. 397, 86 N.E. 527 (1908). Contra: 
Malin v. McCutcheon, 33 Tex. Civ. App. 287, 76 S.W. 586 (1903). 

“Emmke v. De Silvia, 293 Fed. 17 (C.C.A. 8th, 1923). See also De Wolf v. 
Ford, 193 N.Y. 397, 86 N.E. 527 (1908). 

“Magruder, Mental and Emotional Disturbance in the Law of Torts (1936) 
49 Harv. L. Rev. 1033, 1052. 

“Finley v. Atlantic Transp. Co., 220 N.Y. 249, 115 N.E. 715, L.R.A. 1917E 
852 (1917) (burial at sea); Gostowski v. Roman Catholic Church, 262 N.Y. 320, 
186 N.E. 798 (1933) (removal to another burial lot); Wright v. Beardsley, 46 
Wash. 16, 89 Pac. 172 (1907) (burial in grave of another corpse); Louisville 
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with a burial,5! the improper preparation for burial, if intentional or 
in reckless disregard of plaintiff's feelings,®* the removal of the body 
of deceased from a vault,5* the intentional mutilation of a corpse,5 
and even the negligent loss of the remains®® have all been held a 
basis for recovery for the emotional distress occasioned thereby either 
in an action in tort or for breach of contract. So too, the “reckless” 
or “wanton” interment of a corpse in the absence of close relatives has 
been held actionable, their interest in the body to the extent of wit- 
nessing the burial being regarded as worthy of legal protection.5¢ 
In a few cases, recovery has been allowed for the negligent delay in 
transporting the corpse.5? The interest in immediate possession of a 





Am. Ass. v. Dows, 241 Ky. 773, 45 S.W. (2d) 5 (1931) (burial in wrong lot 
and removal). 

™ Stephens v. Waits, 52 Ga. App. 806, 184 S.E. 781 (1936), where defendant, 
disputing plaintiff’s right to bury her brother in the cemetery, delayed the burial 
for an hour by sitting on the coffin box. 

™ Boyle v. Candler, 3 Harr. 323 (Del.), 138 Atl. 273 (1927). In this case, 
plaintiff was permitted to recover from the defendant, who after preparing the 
body of the plaintiff’s wife for burial and placing it in a casket purchased by the 
plaintiff, without the latter’s consent removed the body therefrom and placed it 
in a different casket of cheaper material as a result of which removal the body 
was disfigured and distorted. The basis of the recovery was a finding by the 
jury that the acts of the defendant were “wanton, fraudulent, and malicious, or 
grossly negligent and in reckless disregard of the consequences to the plaintiffs”. 
The jury were cautioned, however, that no liability should be imposed if the 
improper treatment of the body was “negligence or carelessness only.” Accord: 
Hall v. Jackson, 24 Colo. App. 255, 134 Pac. 151 (1913). 

™Renihan v. Wright, 123 Ind. 536, 25 N.E. 822 (1890); Louisville Cem. 
Assoc. v. Dows, 241 Ky. 773, 45 S.W. (2d) 5 (1931). 

™ Burney v. Children’s Hospital, 169 Mass. 57, 47 N.E. 401 (1897) (unlawful 
autopsy); Koerber v. Patek, 123 Wis. 453, 102 N.W. 40 (1905) (unlawful 
autopsy); Lindh v. Great N. R.R., 99 Minn. 408, 109 N.W. 823 (1906) (willful 
exposure of casket to rains); Larson v. Chase, 47 Minn. 307, 14 L.RA. 85 
(1891) (dissection) ; Edmonds v. Armstrong. Funeral Home, 1 Dom. L. Rep. 676 
(1931) (unlawful autopsy); Philipps v. Montreal Hosp., 33 Que. S.C. 483 (1908). 

In Long v. Chicago R.R., 15 Okla. 512, 86 Pac. 289, 6 Ann. Cas. 1005 (1905), 
recovery was denied where the mutilation was negligent. In Koontz v. Keller, 
52 Ohio App. 265, 3 N.E. (2d) 694 (1936), the sister of a murdered woman 
sought to recover damages for mental anguish and resulting illness she suffered 
on the discovery of the mutilated body of the corpse. In a parallel case the 
brother-in-law of the decedent on whose premises the murder had been com- 
mitted sought damages for the loss of his wife’s services and for the annoyance 
and disturbance which he sustained by reason of the large crowds attracted to 
his property to satisfy their morbid curiosity by looking at the spot where the 
deceased had been murdered. The court denied a recovery in each case because 
the acts of the defendant had not been directed toward the plaintiff. 

™ Klumbach v. Silver Mut. Cemetery, 242 App. Div. 843, 275 N.Y. Supp. 180 
(1934), aff'd, 268 N.Y. 525 (1935) (misplaced body of stillborn child). Contra: 
Kneuss v. Cremation Soc., 103 Wash. 521, 175 Pac. 172 (1918). 

Spiegel v. Evergreen Cemetery Co., 32 N.J.L. 90, 186 Atl. 585 (1936), 
(1936) 85 U. of Pa. L. Rev. 227. : 

*™ Hale v. Bonner, 82 Tex. 33, 27 Am. Rep. 850, 17 S.W. 605 (1891); Louis- 
ville R.R. v. Hull, 113 Ky. 561, 68 S.W. 433, 57 L.R.A. 771 (1902); Wells F. & 
Co. v. Fuller, 13 Tex. Civ. App. 616, 35 S.W. 824 (1896) ; Missouri R.R. v. Tinton, 
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corpse has been recognized in a case in which the defendant was held 
liable for unlawfully and intentionally withholding a death certificate 
without which plaintiff could not obtain the body. In consequence of 
the delay, there was insufficient time for the usual funeral cere- 
monies.5* Courts have sought to recognize this interest as a property 
or quasi-property interest.°® In one case, the interest has been asso- 
ciated with the interest in the fulfillment of a contract, the plaintiff 
being denied a recovery for the negligent delay in the transportation 
of the corpse of her husband because she was not a party to the con- 
tract. In most of the cases, however, it seems clear that the courts 
are giving a direct recognition to an interest which is as old as man- 
kind, the interest of the living in the bodies of the dead. While all the 
cases cannot be reconciled, it seems possible to generalize from a dis- 
tinct majority that where the defendant, not privileged by statute, in- 
tentionally or recklessly invades another’s interest in the body of a 
deceased relative by conduct which it is highly probable will cause 
acute and poignant emotional distress, he becomes liable therefor 
although no other interest of the plaintiff is invaded. 


THE INTEREST IN THE MEMORY OF THE DEAD 


Although it has been held that there is available no legal protection 
for the reputation of the dead,®° several cases have indicated that the 
interest in the memory of a deceased relative may not always be 
invaded with impunity. Emotional distress caused by intentional and 
unreasonable desecration of the decedent’s memory constitutes a 
cause of action. In Douglas v. Stokes,*1 the Court of Appeals of Ken- 
tucky held that a photographer was liable to the parents of deceased 
Siamese twins for copyrighting and using for his own purposes a 
photograph which he had taken of them before death. The Supreme 





109 §.W. 942 (Tex. Civ. App. 1908), in all of which the plaintiff was a party to 
the contract of carriage. In Nichols v. Eddy, 24 S.W. 316 (Tex. Civ. App. 1893), 
the mother of the deceased was denied recovery because she was a stranger to the 
contract. 

*Southern Health Ins. Co. v. Morgan, 21 Ala. App. 5, 105 So. 161 (1925). 
See also Gadbury v. Bleitz, 133 Wash. 134, 233 Pac. 299 (1925) (refusal to sur- 
tender body until payment of debt). 

"See Bogert v. Indianapolis, 13 Ind. 134 (1858); England v. Central Coal 
Co., 86 W. Va. 575, 104 S.E. 46 (1920). See (1911) 24 Harv. L. Rev. 315. 

In Spiegel v. Evergreen Cemetery Co., 32 N.J.L. 90, 186 Atl. 585 (1936), the 
Supreme Court of New Jersey declared that “the right to bury the dead and pre- 
serve the remains is a quasi right in property, the infringement of which may be 
tedressed by an action in damages”. 

“Bradt v. New Nonpareil Co., 108 Iowa 441, 79 N.W. 122 (1899); Wellman 
v. Sun Pr. Co., 66 Hun. 331 (N.Y. 1892). 

"149 Ky. 506, 149 S.W. 849 (1922). 
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Court of Georgia rendered a similar decision.*? Both cases were 
regarded as involving the interest in privacy.* A negligent inter- 
ference with this interest, however, was held not actionable in Thom- 
ason v. Hockney & Moale Company,** where the photographer care- 
Jessly lost the proofs of a photograph of the plaintiff’s child who had 
died after the exposure had been made, and in Plummer v. Hollis, 
where the defendant undertaker forgot to have the deceased child 
photographed as requested by its parents. In the Stokes case, the 
mental anguish of the parents at the dissemination of the picture of 
their children was, of course, dependent largely on the fact of the 
malformation.*® Had the children lived, they no doubt would have 





“ Basemore v. Savannah Hospital, 171 Ga. 257, 155 S.E. 194 (1930) (pub- 
lication in newspaper of picture taken with permission of hospital). See (1931) 
31 Col. L. Rev. 175; (1931) 9 N. C. L. Rev. 325; (1931) 15 Minn. L. Rev. 610; 
(1931) 79 U. of Pa. L. Rev. 511. 

“In Atkinson v. Doherty & Co., 121 Mich. 372, 80 N.W. 285 (1899), the 
Supreme Court of Michigan denied relief to a widow who sought to enjoin the 
defendants from using her deceased husband’s picture on a cigar label. The court 
treated the problem as one involving an interest in privacy and squarely adopted 
a position declining to afford legal protection to such an interest on the ground 
that “the law cannot make a right of action depend upon the intent of the 
alleged wrong-doer or upon the sensitiveness of another”. The opinion, by Mr. 
Justice Hooker, unfortunately, ably defends this position. “All men”, he said, 
“are not possessed of the same delicacy of feeling, or the same consideration for 
the feelings of others. These things depend greatly upon the disposition and 
education. Some men are sensitive, some brutal. The former will suffer keenly 
from an act or a word that will not affect another.” That no action lies for 
such suffering results from “a line of demarkation . . . which affords a practical 
balance” between the “liberties of men, upon the one hand” and “invasion of 
their liberties upon the other”. [121 Mich. at 382-383, 80 N.W. at 289] The 
learned justice, it will be recalled, is remembered in the jurisprudence of Michigan 
for a similarly unsatisfactory “line of demarkation” in respect to the attractive 
nuisance doctrine. See Ryan v. Towar, 128 Mich. 463, 87 N.W. 644, 55 L.RA. 
310, 92 Am. St. Rep. 481 (1901). 

“159 N.C. 299, 74 S.E. 1022 (1912). 

"11 N.E. (2d) 140 (Ind. 1937). 

“Where there was no exceptional reason for emotional distress at the publi- 
cation of a likeness (in erecting a statue) of a deceased relative, relief has been 
denied. Schuyler v. Curtis, 147 N.Y. 434, 42 N.E. 22 (1895). This decision may 
be explained on the ground that the public had a legitimate concern with the 
memory of the decedent who had been prominent in rendering social service—a 
defense somewhat analogous to that of fair comment in actions for defamation. 
There was nothing in the erection of a statue to her memory which was calcu- 
lated to cause emotional distress to any but the most abnormally supersensitive 
relative. 

In Fitzsimmons v. Olinger Mortuary Ass’n, 91 Colo. 544, 17 P. (2d) 535 
(1932), plaintiff was permitted to recover from the defendant for mental anguish 
caused by the “undue publicity or notoriety” resulting when the defendant photo- 
graphed the body of the plaintiff’s husband in an airplane in which it was trans- 
ported for burial and used the picture for advertising purposes. The court Te- 
garded the act as one for breach of contract resulting in emotional distress. “If 
written contracts are sometimes made with morticians, they must be rare. These 
contracts are usually oral, and in them much is necessarily left to implication. 
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had an action for the invasion of an interest in privacy, a more sensi- 
tive interest by reason of their deformity. 


THE INTEREST IN THE LIFE OF THE UNBORN 


In a recent Texas case, plaintiffs sought to recover from the 
defendant whose servants had negligently injured the pregnant plain- 
tiff causing her thereafter to give premature birth to twin babies, one 
of whom had been so injured that he died after living nineteen days. 
Recovery was denied®? under the Texas wrongful death statute on 
the ground that the child could not have recovered for prenatal in- 
juries had it lived.** The court was influenced apparently by the 
practical difficulties of proof of causation in such a case. The in- 
termediate court had held that the plaintiffs were entitled to recover 
on the theory that the child, had it lived, would have been able to do 
so.6® It based its decision, quite logically it would seem, on a pre- 
vious decision of the Texas Supreme Court?® that a posthumous 
child was entitled to recover under the death statute for the wrongful 
death of its father. Thus, in Texas, although the posthumous child 
may recover for the tortious death of its father, it may not recover 





There is neither the time nor the mental tranquility essential to negotiation. 
One who prepares a human body for burial and conducts a funeral usually deals 
with the living in their most difficult and delicate moments. Bereavement has, 
for the time being, obliterated the gross and sordid side of human nature and 
brought to the surface al! its tenderness and sensitiveness. The exhibition of 
callousness or indifference, the offer of insult and indignity, can, of course, inflict 
no injury on the dead, but they can visit agony akin to) torture on the living. 
So true is this that the chief asset of a mortician and the most conspicuous ele- 
ment of his advertisement is his consideration for the afflicted. A decent respect 
for their feelings is implied in every contract for his services. If this be not true, 
there is nothing to prevent the embalming of a body and the parading of it 
through city streets, exposed to the gaze of curious throngs, while a hired cricr 
calls attention to it as an example of the undertaker’s skill. Certainly no stipu- 
lation need be made in the contract of employment to protect relatives of the 
deceased from such an outrage. If those relatives have taken the precaution, as 
this complaint alleged, of demanding, or stipulating for, no ‘undue publicity or 
notoriety,’ no doubt of the bounden contractual duty to comply can remain. If 
defendant’s contract of employment included, as the record before us justifies us 
in holding, an express or implied agreement that nothing would be done to out- 
tage the feelings of an ordinary person, or unnecessarily inflict upon such person 
‘humiliation and mental suffering and agony,’ and that contract was violated, 
then plaintiff’s legal right of recovery is established by unquestioned authority.” 
[91 Colo. at 548-549, 17 P. (2d) at 536-537] 

“Magnolia Bot. Co. v. Jordan, 124 Tex. 347, 78 S.W. (2d) 944 (1935). 

“Accord, as to prenatal injuries: Walker v. Great N. R.R., 28 L.R. Ir. 69 
(1891) ; Allaire v. St. Luke’s Hospital, 184 Ill. 359, 56 N.E. 638, 48 jL.R.A. 225, 
1S Am. St. Rep. 176 (1900); Drobner v. Peters, 232 N.Y. 220, 133 N.E. 567, 20 
ALR. 1503 (1921). 

“47 S.W. (2d) 901 (Tex. Civ. App. 1932). 

"Nelson v. Railway Co., 78 Tex. 621, 14 S.W. 1021, 11 L.R.A. 391, 22 Am. 
St. Rep. 81 (1890). 
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for a prenatal injury to itself, and consequently there can be no action 
by the parent under the wrongful death statute if death is caused to 
the child by the prenatal injuries. Similarly, decisions in Rhode Island 
and Alabama have denied recovery for the death of a child injured 
while still in its mother’s womb.7! In this way, the parents’ interest 
in the health and safety of their unborn children is denied protec- 
tion. 


THE INTEREST IN THE DoMEsTIC RELATIONS 


Some, but not all invasions of the domestic relations by causing 
emotional distress are actionable although they are accompanied by 
no material harm. In many instances, emotional disturbance is ac- 
companied by tangible or potential loss—as where the parent is de- 
prived of the services, or ability to render service, of his minor daugh- 
ter by her seduction. Here he may recover both for the pecuniary 
loss and for the mental anguish and humiliation at her defilement."? 
In other situations, there is no interest invaded except the interest 
in the child and no harm sustained save emotional distress, as where 
his child of tender years is abducted.78 On the other hand, there are 
certain situations which permit recovery only for the pecuniary 
interest invaded although it is accompanied by a serious invasion of 
the domestic interest causing, it may be, acute mental suffering. These 
are usually cases of physical harm caused to the child by the de- 
fendant’s negligence or assault.74 Although the wrong to the child 
may be intentional or even malicious, the defendant’s conduct does 





™ Gorman v. Budlong, 23 R.I. 169, 49 Atl. 704 (1901); Stanford v. Railway 
Co., 214 Ala. 611, 108 So. 566 (1920). 

™ Blogge v. Ilsley, 127 Mass. 191 (1879); Barbour v. Stephenson, 32 Fed. 66 
(C.C. Ken. 1887); Rollins v. Chalmers, 51 Vt. 592 (1879); Tillotson v. Currin, 
176 N.C. 479, 97 S.E. 395 (1918); Haessig v. Decker, 189 Minn. 422, 166 N.W. 
1085 (1918); Every v. Gowen, 4 Greenl. 33 (Me. 1826); Middleton v. Nichols, 
62 N.J.L. 636, 43 Atl. 575 (1900); Bedford v. McKowl, 3 Esp. 119, 170 Eng. 
Repr. 560 (1800). 

™ Tdleman v. Groves, 89 W. Va. 91, 108 S.E. 385 (1921); Vaughn v. Rhodes, 
2 McCord 227, 13 Am. Dec. 713 (S.C. 1822); Pickle v. Page, 252 N.Y. 474, 169 
N.E. 650 (1930), (1930) 15 Iowa L. Rev. 506. 

“Seligman v. Hollady, 154 So. 481 (La. Ct. of App. 1934); Bube v. Birming- 
ham P. Co., 140 Ala. 276, 37 So. 285 (1903); Covington St. R.R. v. Packer, 
9 Bush. 455 (Ky. 1872) ; Black v. Carrollton R.R., 10 La. Ann. 33 (1885); Hart- 
ford County v. Hamilton, 60 Md. 340 (1883); Gilligan v. New York RR, 
1 E. D. Smith 453 (N.Y. Ct. of Com. Pl. 1852); Oakland R.R. v. Fielding, 48 
Pa. 320 (1864); St. Louis R.R. v. Gregory, 73 S.W. 28 (Tex. Civ. App. 1903) ; 
Kalleg v. Fassio, 125 Cal. App. 96, 13 P. (2d) 763 (1932) ; Flemington v. Smithers, 
2 Car. & P. 292 (1826). The same rule is applied in actions for wrongful death. 
Morgan v. Southern P. R.R., 95 Cal. 510, 30 Pac. 603 (1892); Chicago v. Major, 
18 Ill. 349 (1857); Ohio R.R. v. Tindall, 13 Ind. 366 (1859); Oakes v. Maine 
C. R.R., 95 Me. 103, 49 Atl. 418 (1901). 
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not directly affect the domestic relation between the parent and child, 
and for this reason, perhaps, the parent is confined to a recovery 
for the pecuniary loss which he sustains.75 If the wrong to the child 
is of such a character as to be more than ordinarily likely to cause 
extraordinary emotional distress to the parent, in Texas, at least, it 
seems the parent may be entitled to recover.7¢ 

Although in cases involving interference with the marital relation, 
the fiction of loss of service still prevails, it is clear that in many 
situations the only harm suffered is emotional distress of one sort 
or another. This is particularly true in the action for criminal con- 
yersation where, unless the wife becomes pregnant or the home 
disrupted, the harm is exclusively the plaintiff’s mental distress at the 
defilement of the marital bed.77.So, too, in the actions for alienation, 
the affection which the plaintiff has lost may be the only basis for 
recovery."® Although breach of contract to marry may not properly 
be regarded as a tort, an unprivileged inducement by a third person 
whereby the engagement is broken may result only in emotional dis- 
tress to the plaintiff.79 


Tue MuttiPticity or INTERESTS IN PRIVACY 


There are many ‘interests in privacy. The term is generic rather 
than specific. All interests in privacy are conventional, that is, culti- 
vated or acquired. They depend upon standards of decent conduct 
and social and aesthetic values. Manners and morals are the bases 





"In Sperier v. Ott, 116 La. 1087, 41 So. 323 (1906), a parent was denied 
recovery for mental distress caused by the unlawful arrest and prosecution of 
minor children. ' 

"Gulf, C. & S. F. R.R. v. Coopwood, 96 S.W. 102 (Tex. Civ. App. 1906), 
stated supra, p. 437. 

"Merritt v. Cravens, 168 Ky. 155, 181 S.W. 970 (1816); Barlow v. Barnes, 
172 Cal. 98, 155 Pac. 457 (1916); Wood v. Mathews, 47 Iowa 409 (1877); 
Bigaonette v. Paulet, 134 Mass. 123 (1883); Ferguson v. Smithers, 70 Ind. 519 
(1880); Yundt v. Hartrunft, 41 Ill. 9 (1866). See Restatement, Torts (Tent. 
Draft No. 15, 1937) $1303. 

®See Woodhouse v. Woodhouse, 99 Vt. 91, 130 Atl. 758 (1925); Adams v. 
Main, 3 Ind. App. 232, 29 N.E. 792 (1891); Lavigne v. Lavigne, 80 N.H. 559, 
110 Atl. 869 (1923). Restatement, Torts (Tent. Draft No. 15, 1937) §1391. 
A number of cases hold that if the other spouse had no affection for the plaintiff, 
there can be no recovery for alienation. Cutter v. Cooper, 235 Mass. 307, 125 
N. E. 634 (1924); Smith v. Rice, 178 Iowa 673, 160 N.W. 6 (1916); Servis v. 
Servis, 172 N.Y. 438, 65 N.E. 270 (1902). 

"Lord Holt is reported to have observed that “if a man is in treaty with a 
woman to marry, and another tells him she is under a pre-contract, this does not 
import a scandal, but yet, if it is false, an action will lie’. Anonymous, 11 Mod. 
% (1706). Loss of marriage constitutes “special damage” sufficient to support an 
action of defamation for a slander not actionable per se. Mathews v. Crass, Cro. 
Jac. 323 (1791); Holwood v. Hopkins, Cro. Eliz. 781 (1790). 
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of refinements in taste, modesty, personal dignity, honor, and self 
respect. As civilization becomes more complex and varied, many new 
interests emerge and not the least of these are interests in privacy, 
These interests may be invaded in a number of different ways, the 
most common of which is by acts which annoy and induce varying 
forms of emotional distress. Thus, as new interests in privacy de- 
velop, new sources of emotional distress are created. 

It is not every invasion of a privacy interest that is actionable, 
of course. The mere fact of living in a social order implies certain 
annoying contacts with others which even the least fastidious member 
of the community may on occasion resent. Nevertheless, such expe- 
riences are the price of social intercourse. It is only when these an- 
noyances become unreasonable by offense against prevailing standards 
of taste and propriety that the law takes cognizance thereof. With 
age and refinements in civilization comes a rise in the level of decency. 
One may be expected to tolerate less in a society which has improved 
its manners over hundreds of years than in a new and crude social 
order. Plain men pay little attention to conduct which proves highly 
annoying in a cultured community. 


A. The Interest in Seclusion 


Perhaps the most obvious of the interests in privacy which may 
be invaded solely by inducing some form of emotional or mental dis- 
turbance is what may be described as the interest in seclusion. This 
interest has two aspects: first. the interest in preventing others from 
obtaining information about one’s strictly private affairs through the 
physical senses; second, the interest in avoiding information about 
others through the physical senses. Thus, one desires much of his 
conduct to be unobserved and much of his conversation on personal 
matters not to be overheard. At the same time, he desires to escape 
the necessity of seeing much of the conduct of others and to avoid 
the necessity of listening to much of the conversation of others. In 
other words, one desires both to live alone and to be let alone. In 
many situations, he neither wants third persons to see or hear what 
he does and says, nor does he want to see or listen to what other 
persons do and say. It is as distasteful to him to suffer the intrusion 
of an unwelcome guest with whom he desires no social relations as it 
is to discover the spy or eavesdropper. Thus, a woman’s distress may 
be as great at the sight of another making to her an indecent exposure 
of his person as by the discovery that the third person has observed 
her person without the protection which conventional dress gives it. 
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Emotional distress and annoyance may result not only from discov- 
ery of the fact that some third person has penetrated his seclusion by 
silently observing or listening to the intimacies of his private life, 
but as well by the third person disturbing his solitude by uninterest- 
ing and distasteful conversation or intrusions within his range of 
vision. For example, a plaintiff who had licensed defendant’s servants 
to come on her land was equally outraged by having to listen to their 
loud, profane language and lewd songs®® as was another plaintiff who 
discovered that his intimate telephone conversations had been over- 
heard for some time by defendants who had tapped the wires.*! 
However, one may not expect to be free from all disagreeable and 
annoying sounds. He may be required to endure usual and ordinary 
noises, such as those incident to living in a crowded neighborhood, 
no matter how unpleasant they are. As an English court put it, 


If my neighbour builds his house against a party wall next to 
my own, and I hear through the wall more than is agreeable to 
me of the sounds from his nursery or his music room, it does not 
follow (even if I am nervously sensitive or in infirm health) that 
I can bring an action or obtain an injunction.8? 


Thus, if the noise is only slight and the inconvenience fanciful, or 
such as would only be complained of by people of “elegant and dainty 
modes of living”, and inflicts no serious or substantial discomfort, 
a court will not take cognizance of it. 


No one has a right to complain that his next-door neighbor plays 
upon the piano at reasonable hours, or of the cries of children in 
his neighbor’s nursery, nor of any of the ordinary sounds which 





™ May v. Western U. Tel. Co., 157 N.C. 416, 157 N.E. 416, 37 L.R.A. (NS.) 
912 (1911). 

™ Rhodes v. Graham, 238 Ky. 225, 38 S.W. (2d) 44 (1931). See also dissent- 
ing opinions in State v. Behringer, 19 Ariz. 502, 172 Pac. 660 (1918), and Olm- 
stead v. United States, 277 U.S. 438, 475, 48 Sup. Ct. 564, 571 (1928), where Mr. 
Justice Brandeis said, “The evil incident to invasion of the privacy of the tele- 
phone is far greater than that involved in tampering with the mails. Whenever 
a telephone wire is tapped, the privacy of the persons at both ends of the line 
is invaded and all the conversations between them on any subject, and although 
proper, confidential, and privileged may be overheard.” 

In a very recent decision, Narclone v. United States, 58 Sup. Ct. 275 (1937), 
the United States Supreme Court has held that the provision in the Federal Com- 
munications Act, prohibiting interception by anyone not authorized by the sender 
of the communication, must be construed to include federal agents who had here- 
tofore secured evidence in criminal cases by wire tapping, and that Congress has 
thereby expressed the policy that “it is less important that some offenders should 
£0 unwhipped of justice than that officers should resort to methods deemed in- 
consistent with ethical standards and destructive of personal liberty”, which is, 
of course, the view taken by the dissent in the Olmstead case. 

“Gaunt v. Fynney, 27 L.T. Rep. (N.S.) 569, 571, 8 Ch. App. 8, 12 (1872). 

















WISCONSIN LAW REVIEW [Vol. 1938 


are commonly heard in dwelling-houses. On the other hand, if 
unusual and disturbing noises are made, and particularly if they 
are regularly and persistently made, . . . a court of equity will 
stretch out its strong arm to prevent the continuance of such 
injurious acts.®% 


Also, if the distressing noises are maliciously made for the purpose 
of annoying the plaintiff,8* or if they would be an intolerable annoy- 
ance to an ordinarily sensitive person, relief may be granted. For 
instance, where hospitals have been located so close to a person’s 
home that the cries of the suffering, the moans of the dying, and 
other offensive noises, even the frequent visits of ambulance and 
hearse, have caused mental disturbance to persons of normal sensi- 
bilities, courts have recognized this as an actionable harm.§5 And 
it may be just as offensive for plaintiff to be compelled to look out 
upon some hideous view or unsightly obstruction of his view as it 
is to be peered at by snooping neighbors. The mental disturbance 
aroused by having to look out on an ugly, unpainted board fence, 
built for spite,8* may be just as intolerable as was that of the high 





* Ladies’ Decorative Art Club’s Appeal, 10 Sad. (Pa.) 150, 13 Atl. 537, 538 
(1888). ; . 

“In Christie v. Davey, [1892] 1 Ch. 316, the defendant, annoyed by the 
practicing and drilling of his next-door neighbor and her music pupils, countered 
with his own racket, beating on trays, shrieking, whistling, imitating the sounds 
he overheard. The court enjoined the defendant’s uproar, saying it was done 
deliberately and maliciously to annoy the plaintiff, while the noises from her side 
of the house were merely incidental to her business. 

*In Deaconess Hospital v. Bontjes, 207 Ill. 553, 69 N.E. 748, 64 L.R.A. 215 
(1904), a cancer hospital was enjoined because of the offensive noises, the smell 
of antiseptics, and the annoyance which the mere presence of such an institution 
(even though there was no danger of infection) would cause—the neighborhood 
thus being made less: desirable for residence purposes even to normally sensitive 
persons. 

In Kestner v. Hospital, 245 Pa. 326, 91 Atl. 659 (1914), the hospital was 
enjoined from using a room in its building close to the plaintiff’s dwelling because 
the cries of pain disturbed the plaintiff. See also Emrich v. Marcucilli, 196 Ky. 
495, 244 S.W. 865 (1922). 

“There is substantial authority that a person may not from sheer malice and 
for no useful purpose erect an obstruction to an adjoining owner’s view, or shut 
off light and air. While none of the cases relies entirely mor even chiefly on the 
ugliness of the structure, most of them stress that as one of the objectionable 
features of such an obstruction. See Flaherty v. Moran, 81 Mich. 52, 45 N.W. 
381 (1890); Kirkwood v. Finegan, 95 Mich. 543, 55 N.W. 457 (1893); Peck v. 
Roe, 110 Mich. 52, 67 N.W. 1080 (1896); Barger v. Barringer, 151 N.C. 433, 66 
S.E. 439 (1909); Sankey v. Academy, 8 Mont. 267, 21 Pac. 23 (1889); Havens 
v. Klein, 49 How. Prac. 95 (N.Y. 1875). 

Probably the numerical weight of authority denies relief in such cases, how- 
ever, on the theory that there is no right of prospect, no easement of light or of 
privacy, and, in this country, no doctrine of ancient lights. Hawkins v. Sanders, 
45 Mich. 491, 8 N.W. 98 (1881); Koblegard v. Hale, 60 W. Va. 37, 53 SE. 793 
(1906); Rideout v. Know, 148 Mass. 372, 19 N.E. 391, 2 L.R.A. 81 (1889); 
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caste Hindu when defendant built his house so that its windows and 
yeranda looked out upon plaintiff’s premises where ladies of his fam- 
ily had been accustomed to walk unveiled—secure in the privacy of 
their garden.87 One writer suggests that it may become actionable 
to insult a person even by the use of property.88 Would it not be in- 
tolerably disturbing to a person of reasonable sensitivities to have 
constructed across adjoining premises, on which his porch and win- 
dows looked out, a garish and vulgar display sign advertising a 
burlesque show ? 


By and large, the courts have beer most reluctant to give an action 
either to prevent the privacy of one’s gardens from being molested 
by curious onlookers or to prevent unsightly obstructions to one’s 
view. The quaint dictum of Chief Justice Wray in 1611 probably re- 
mains true today, 


. . » for prospect, which is a matter of delight and not of neces- 
sity, no action lies for the stopping thereof, and yet it is a great 
commendation of a house if it has a long aud large prospect; but 
the law does not give an action for such things of delight.®® 


In modern dress, 


The law of this state does not recognize any legal right to an 
unobstructed view of scenery over and across the lands of others 

. nor does the law recognize as a cause of action the annoy- 
ance caused by the proximity or ugliness of otherwise harmless 
structures upon the land of another. The pleasure of an un- 
obstructed view and a prospect free from unsightly objects may 
be great, but, in the present state of the law, it is too refined for 
legal cognizance.®° 


So, too, although most courts before whom the question has arisen 
recognize that there is an invasion of seclusion by the snooper, it 
has not generally been considered an actionable wrong.®! Even where 
the defendant built an open staircase from the garden to an up- 





Letts v. Kessler, 54 Ohio St. 73, 42 N.E. 765, 40 L.R.A. 177 (1896); Camfield v. 
United States, 167 U.S. 518, 42 L. ed. 260 (1897); Mahan v. Brown, 13 Wend. 
261, 23 Am. Dec. 461 (N.Y. 1835). 

™ Gokol Prasad v. Roho, Indian Law Rep. 10 Allahabad 358 (1888). 

“Terry, Advertising Signs on Property (1914) 24 Yale L. J. 1. 

"William Aldred’s Case, 9 Co. Rep. 57b, 58b, 77 Engl. Repr. 816, 821 (1611). 

“Whitmore v. Brown, 102 Me. 47, 59-60, 65 Atl. 516, 521 (1906). See also 
Houston Gas & Fuel Co. v. Harlow, 297 S.W. 570 (Tex. Civ. App. 1927); Lane v. 
City of Concord, 70 N.H. 485, 49 Atl. 687 (1901). 

"Dalton v. Angus, 44 L.T. Rep. 844, at 855, 6 App. Cas. 746 (1881); Tap- 
ling v. Jones, 12 L.T. Rep. 555, 11 H.L.C. 290 (1865); Cherrington v. Abney Mil, 
2 Vern. 648, 23 Engl. Repr. 1022 (1709). 
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stairs apartment, between two ground floor windows of the plain- 
tiff’s bedrooms, the Chancellor said that the only interference with the 
plaintiff’s premises was interference with their comfort and Privacy, 
a personal annoyance, and not actionable.®? But where defendants’ 
elevated railway station was built just opposite plaintiff’s windows, 
and employees and passengers could peer in, an American court al- 
lowed damages for the invasion of privacy.®* There is the distinguish- 
ing point, however, that the plaintiff in this latter case alleged a loss in 
rentals, while in the former, plaintiff, occupying the apartment her- 
self, could, the court said, put up blinds and still use the premises 
as before. 

Here again, however, courts have been less reluctant to grant 
relief where the conduct of the defendant would interfere with the 
physical comfort of an ordinary, sensible person. In granting an in- 
junction against brickmaking on land adjoining plaintiff's house and 
garden (because of offensive vapors and heavy smoke) the court 
said, 


. . . the important point for decision may ... be thus put: 
ought this inconvenience to be considered in fact as more than 
fanciful, more than one of mere delicacy or fastidiousness, as an 
inconvenience materially interfering with the ordinary comfort 
physically of human existence, not merely according to elegant or 
dainty modes and habits of living, but according to plain and sober 
and simple notions among the English people.®* 


In the same vein is the opinion of a California court in refusing 
to enjoin a proposed cemetery. The injunction could rest only— 


. on the ground that it may endanger life or health, either by 
corrupting the surrounding atmosphere, or the waters of wells, or 
springs in the vicinity. . . . Such prohibitions could not be up- 
held on the ground that they are not pleasant to the eye, or that 
they are not agreeable subjects of contemplation, or they are a 
source of annoyance to nervous or superstitious persons, or that 
they make the vicinity less attractive.®® 





* Browne v. Flower, [1911] 1 Ch. 219. 
* Moore v. Elevated Railway Co., 130 N.Y. 523, 29 NE. 997, 14 L.R.A. 731 


(1892). 
“ Walter v. Selfe, 4 De G & Sm. 315, 322, 64 Engl. Repr. 849, 852 (1851). 
Laurel Hill Cemetery v. San Francisco, 152 Cal. 472, 93 Pac. 70, 27 LRA. 
(NS.) 260 (1907). Accord: Monk v. Packard, 71 Me. 309, 36 Am. Rep. 315 
(1880); Barnes v. Halhorn, 54 Me. 124 (1866); Clark v. Lawrence, 59 N.C. 86, 
78 Am. Dec. 241 (1860); Lake View v. Rose Hill Cemetery Co., 70 Til. 191, 22 
Am. Rep. 71 (1873); Westcott v. Middleton, 43 N.J.Eq. 484, 11 Atl. 490 (1887) ; 
Woodstock Burial Ground Association v. Hager, 68 Vt. 488, 35 Atl. 431 (1896) ; 
Dean v. Powell Undertaking Co., 55 Cal. App. 545, 203 Pac. 1015 (1921); Stod- 
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On the other hand, where persons of ordinary sensibilities are ment- 
ally depressed by having a mortuary or hospital on adjacent property, 
there is substantial authority in favor of injunctive or other relief, 
even though there is no injury to health or offense to the physical 
senses.°* The emotional distress in such cases is more likely to be 
serious than in other situations where the interest in seclusion is in- 
vaded, which suggests that where the invasion is likely to cause grave 
and acute emotional disturbance, as distinguished from mere annoy- 
ance, legal redress is available. 


B. The Interest in Personal Dignity and Self-respect 


Another important interest in privacy may be described as the 
interest in self-respect and personal dignity. This interest is, per- 
haps, the most obvious example of the conventional character of all 
privacy interests. Its intensity and social value are therefore mat- 
ters of great variability. The interest is offended by insulting and 
abusive language, by proposals that offend the sense of decency and 
by the creation of situations which expose the person to ridicule or 
embarrassment. Many so-called practical jokes constitute affronts 
to the interest in personal dignity. This interest differs materially 
from the interest in seclusion or isolation. It is not the mere presence 
of a person which constitutes the invasion of the interest in personal 
dignity ; it is the conduct of such person normally in the plaintiff’s 
presence. While frequently the interest in personal dignity is asso- 
ciated with one’s relations with others, it is not always so. Emotional 
distress results from an invasion of this interest when one is in- 
sulted in the presence of a third person and when no one other than 
the defendant is present. Indeed, the defendant himself may not 
even be present, as when he writes an abusive letter to the plaintiff.°7 





dard v. Snodgrass, 117 Ore. 262, 241 Pac. 73 (1925); Pearson and Son v. Bonnie, 
209 Ky. 307, 272 S.W. 375 (1925); Rea v. Tacoma Mausoleum Ass’n, 103 Wash. 
429, 174 Pac. 961, 1 A.L.R. 541 (1918). 

“Densmore v. Evergreen Camp No. 147, 61 Wash. 230, 112 Pac. 255, 31 
LR.A. (N.S.) 608 (1910); Goodrich v. Starrett, 108 Wash. 437, 184 Pac. 220 
(1919); Saier v. Joy, 198 Mich. 295, 164 N.W. 507 (1917); Cunningham v. 
Miller, 178 Wis. 22, 189 N.W. 531 (1922); Streett v. Marshall, 316 Mo. 698, 291 
S. W. 494 (1927); Osborn v. Shreveport, 143 La. 932, 79 So. 542, 3 A.L.R. 955 
(1918); Leland v. Turner, 117 Kan. 294, 230 Pac. 1061 (1924); Higgins v. 
Bloch, 213 Ala. 209, 104 So. 429 (1925); Tureman v. Ketterlin, 304 Mo. 221, 
263 S.W. 202 (1924); Beisel v. Crosby, 104 Neb. 643, 178 N.W. 272 (1920); 
Everett v. Paschall, 61 Wash. 47, 111 Pac. 879 (1910); Stotler v. Rochelle, 83 
Kan. 86, 109 Pac. 788 (1910). 

"See Grimes v. Gates, 47 Vt. 594 (1873), where the plaintiff recovered for 
emotional distress caused by receipt of a letter written by the defendant in which 
threatening and abusive language had been employed. See also La Salle Ex. U. 
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While the interest in personal dignity has long been respected, 
the courts have traditionally recognized it mostly where there was an 
invasion, even though a merely technical one, of some more tangible 
interest, such as a property interest, or the interest in reputation, or 
where the affront to dignity is made obvious and dramatized by con- 
tact with the person, For instance, the “least touching of another 
in anger”,®® or in an insolent, rude manner,®® or any unreasonably 
or intolerably offensive touching’®° has been said to be a battery and 
actionable, although in reality the injury is the affront to the victim’s 
dignity rather than the mere physical contact. 

In Christy Brothers.Circus v. Turnage, the plaintiff recovered 
substantial damages for humiliation, embarrassment and similar emo- 
tional distress sustained while attending a performance of the de- 
fendant’s circus when a performing horse, negligently backed by its 
rider into close proximity to her, evacuated its bowels in the plain- 
tiff’s lap. Damages were allowed for the humiliation not only be- 
cause the incident occurred in public but for the additional reason 
that the plaintiff’s servants were present to witness her humiliating 
experience. The court based its decision on the physical impact 
although the plaintiff sought no damages for this aspect of the situ- 
ztion. Again, emphasis was placed on a trespass to the person where 
the plaintiff, believing she was accompanying the defendant to a 
neighbor’s, was. subjected to fright and humiliation at the gossip 
she anticipated, when she was taken beyond the supposed destin- 
ation.1°2 The only touching was when the defendant took her arm, 
but the court used this as the substantial wrong and the mental 





v. Fogarty, 126 Neb. 457, 253 N.W. 424 (1934); Barnett v. Collection Service, 
214 Iowa 1302, 242 N.W. 25 (1932). 

* Holt, C.J. in Cole v. Turner, 6 Mod. Rep. 149, 87 Engl. Repr. 907 (1704), 
and United States v. Ortega, 4 Wash. C.C. 531, Fed. Cas. No. 15971 (1825). 

™Seigel v. Long, 169 Ala. 79, 53 So. 753, 33 L.R.A. (N.S.) 1070 (1910); 
Wilson v. Orr, 210 Ala. 93, 97 So. 133 (1923); Forde v. Skinner, 4 Car. & P. 239, 
172 Engl. Repr. 687, 34 Rev. Rep. 791 (1830); Fort Wayne Trac. Co. v. Ride- 
nour, 71 Ind. App. 263, 123 N.E. 720 (1919); Crosswhite v. Barnes, 139 Va. 471, 
124 S.E. 242, 40 A.L.R. 54 (1924); Respublica v. DeLong Champs, 1 Dall. (Pa.) 
111, 1 L.ed. 59 (1784). 

Richmond v. Fiske, 160 Mass. 34, 35 N.E. 103 (1893); Hatchett v. Black- 
eter, 162 Ky. 266, 172 S.W. 533 (1915); Wilson v. Orr, 210 Ala. 93, 97 So. 133 
(1923); Piggly Wiggly Alabama Co. v. Rickles, 212 Ala. 585, 103 So. 860 (1925); 
Liljegren v. United Rys., 227 S.W. 925 (Mo. App. 1921); Ragsdale v. Ezell, 
20 Ky. Law Rep. 1567, 49 S.W. 775 (1899). 

38 Ga. App. 581, 144 S.E. 680 (1928). 

* Kurpgeweit v. Kirby, 88 Neb. 72, 129 N.W. 177 (1910). See also Small 
& Co. v. Lonergan, 81 Kan. 48, 105 Pac. 27, 25 L.R.A. (N.S.) 976 (1909); Cooper 
v. Hopkins, 70 N.H. 271, 48 Atl. 100 (1900). 
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suffering, humiliation and emotional disturbance as “matter of aggra- 
yation”. The court said, 


We consider the peculiar circumstances of this case to place it 
within the reason of another class of cases, where by an active 
and wilful or wanton act one has been injured in his personal 
rights and privileges, . . . or outraged and humiliated in his per- 
sonal self-respect or in the finer sentiments of his nature.1% 


Another court grants damages for mental distress and humiliation in 
a similar case against a defendant who was, as the court said, “a 
wilful violator of woman’s most sacred right of personal security”, 
even though there was no touching “except by his foul breath and 
speech”.1°* It is evident from the very language of the court that the 
real harm was not this fictitious “touching”, but the insult and offense 
to the plaintiff’s pride and self-esteem. 


Compensation has been allowed for the mortification, indignity, 
disgrace, and dishonor resulting from an accusation, either by words 
or conduct, of shoplifting. The theory of recovery may vary: 
assault, defamation, battery. The gist of the wrong is the affront to 
pride and dignity. Although no physical injury, no battery, no 
slander was found, the court in one case awarded substantial dam- 
ages for “a wanton insult and indignity” and a “direct invasion of the 
appellee’s right of personal security”.1°5 Similarly, recovery may be 
allowed for humiliation caused by being wrongfully ordered out of 
an amusement park,!°* an office,!°7 a theatre,1°8 or by wrongful 
eviction from one’s dwelling place.1° 

When the invasion of the interest in personal dignity is accompan- 
ied by an interference with some property interest, the earlier cases 
emphasized the injury to property, no matter how fictional that might 
be. For instance, the defendant who stood in the public thoroughfare 
in front of the plaintiff’s house and yelled insults or vile epithets at 





88 Neb. at 76, 129 N.W. at 179. 

™ Teach v. Leach, 11 Tex. Civ. App. 699, 33 S.W. 703 (1895). 

* Small v. Lonergan, 81 Kan. 48, 105 Pac. 27, 25 L.R.A. (NS.) 976 (1909); 
Cooper v. Hopkins, 70 N.H. 271, 48 Atl. 100 (1900); McDonald v. Franchere 
Bros., 102 Iowa 496, 71 N.W. 427 (1897); Perkins Bros. Co. v. Anderson, 155 
S.W. 556 (Tex. Civ. App. 1913). Contra: Sisler v. Mistrot, 192 S.W. 565 (Tex. 
Civ. App. 1917) (slanderous words not set out in complaint). 

**Davis v. Tacoma R. & P. Co., 35 Wash. 203, 77 Pac. 209, 66 L.R.A. 802 
(1904). 

™Sechrist v. Jahn, 11 Pa. Super. Ct. 59 (1899). 

*8 Ayres v. Middleton Theatre Co., 210 S.W. 911 (Mo. App. 1919). 

*Nordgren v. Lawrence, 74 Wash. 305, 133 Pac. 436 (1913); Moyer v. 
— 113 Ind. 282, 14 N.E. 476 (1887); Fillebrown v. Hoar, 124 Mass. 580 
1878). 
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the plaintiff was held liable for the trespass to plaintiff as abutting 
owner of the road.14° Had defendant stood nearby but in front of a 
neighbor’s premises and employed the same insults in plaintiff’s hear- 
ing, it is obvious that the plaintiff would have suffered the same 
emotional distress and wounded pride as a result of defendant’s con- 
duct. 

Similarly, where a man intruded into the plaintiff’s home to solicit 
her favors, the court, in deciding in behalf of plaintiff, laid great 
stress upon the unlawful invasion of the home, although the more 
serious harm unquestionably was the humiliation and insult suffered 
from the defendant’s unwelcome solicitations.144 Recovery was 
granted on the same basis where the plaintiff was a guest in a hotel 
and the proprietor or his agents came into her room uninvited and 
used rude and abusive language, the court calling it an “unjustified 
intrusion and trespass on his (the guest’s) rights incident to oc- 
cupancy”.112, An even more fictitious trespass was found by one 
court in a case where the defendant had entered a bedroom in his own 
home and made improper proposals to a music teacher who was 
spending the night there, judgment being rendered for the plaintiff 
in an action of trespass quare clausum fregit.11* It is quite apparent 
that the court, shocked at defendant’s indecent behavior, seized upon 
the highly technical trespass concept in order to be able to grant 
relief to the plaintiff. It is equally apparent that the identical wrong 
results from similar conduct even though no technical trespass to 
person or property can be found. 

There are, however, decisions which have denied protection to this 
interest even where there was available some orthodox ground for 
allowing it. Thus, a woman to whom an improper solicitation was 
made was denied recovery for the shame because, even though the 
defendant took her by the arm as she was about to board a street car 
and urged her to have sexual intercourse, there was not an assault, 
nor was there trespass to property.11* It is difficult to understand 
why the plaintiff should not have recovered for the offensive and in- 
sulting touching. Similarly, where the proposal was made while 





™* Adams v. Rivers, 11 Barb. 390 (N.Y. 1851). 

4 Johnson v. Hahn, 168 Iowa 147, 150 N.W. 6 (1914). 

™3Newcomb Hotel Co. v. Corbett, 27 Ga. App. 365, 108 S.E. 309 (1921). 
See also Frewen v. Page, 238 Mass. 499, 131 N.E. 475 (1921); De Wolfe v. Ford, 
193 N.Y. 397, 86 NE. 527, 21 L.R.A. (NS.) 860. (1908); Moody v. Kenny, 153 
La. 1007, 97 So. 21 (1923); Boyce v. Greeley Square Hotel Co., 168 N.Y.Supp. 
191, 181 App. Div. 61 (1917); Lehnen v. Hines, 88 Kan. 58, 127 Pac. 612, 42 
L.R.A. (NS.) 830 (1912). 
™3 Newell v. Whitcher, 53 Vt. 589 (1880). 
™ Prince v. Ridge, 32 Misc. 666, 66 N.Y Supp. 454 (1900). 
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plaintiff was a customer in defendant’s store and later at a third per- 
son’s residence, recovery was denied because, the court said, there 
was no attempt to carry out the defendant’s purpose.1!5 In this case, 
also, there was a touching, but the plaintiff did not make that the 
theory of her action. In Reed v. Maley,1!® the plaintiff was seated 
inside the window of her own home when the defendant approached 
and made an indecent proposal. The plaintiff was denied recovery for 
the insult and indignity because there was no physical impact, no 
assault and no trespass. In the dissenting opinion it was said, 


The actual injury that may be done to a virtuous woman by a 
wrong of this description is incalculable. If the plaintiff had suf- 
fered a miscarriage or sustained some direct pecuniary loss as the 
proximate result of the wrong, it would hardly be doubted that she 
might maintain an action for the damages thus sustained by her. 
But where she is crushed under the insult and unnerved and made 
sick, the damage, though different in a degree, is none the less 
actual than in the case supposed.!!7 


Again, where a man sued in trespass, alleging that defendant had with 
force and arms entered his home and attempted to persuade his 
wife to have illicit relations with him, it was held that since defen- 
dant had entered under plaintiff’s license, the trespass allegation 
failed, and the conduct after entering was “by way of aggravation” 
and not the ground of the action.11® Apparently the court did not 
consider that by abuse of the license the defendant became a tres- 
passer.14® Another rationale resorted to in many older cases in- 
volving the interest in personal dignity and self-respect is that of libel 
or defamation. For instance, if a creditor employs some method of 





“Davis v. Richardson, 76 Ark. 348, 89 S.W. 318 (1905). But see Leifer- 
mann v. Daniels, 44 N.D. 76, 176 N.W. 9 (1919). 

™115 Ky. 816, 74 S.W. 1079, 62 L.R.A. 900 (1903). See also Western U. 
Tel. Co. v. Hill, 227 Ala. 454, 150 So. 709 (1933), where the court, although men- 
tioning the assault and trespass considerations, bases its decision mainly on the 
nonliability of the principal for the act of its agent which is; purely personal and 
not referable to the employer. This seems to be out of harmony with the line of 
common carrier and innkeeper cases involving tortious conduct of employes to- 
ward passengers and guests. 

™T115 Ky. at 830, 74 S.W. at 1083-1084. 

™ Bennett v. McIntire, 121 Ind. 231, 23 N.E. 78, 6 L.R.A. 736 (1889). See 
also Davenport v. Russell, 5 Day 145 (Conn. 1811); Taylor v. Cole, 3 T.R. 
292, 100 Engl. Repr. 582 (1789); Anonymous, Minor (Ala.) 52, 12 Am. Dec. 31 
(1821) ; Donohue v. Dyer, 23 Ind. 521 (1864) ; West & Wife v. Forrest, 22 Mo. 344 
(1856), where the mental suffering and wounded feelings of Mrs. West were 
considered in assessing damages against defendant for beating plaintiff’s slave in her 
Presence. 

™*Compare Dixie Const. Co. v. McCauley, 211 Ala. 683, 101 So. 601 (1924) 
and Louisville & N. R.R. v. Bartee, 204,Ala. 539, 86 So. 394 (1920). 
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forcing collection which is likely adversely to affect the debtor's 
standing in the community, redress is usually granted on the ground 
of libel.1°° However, in some collection cases there cannot, by any 
technicality, be found the necessary element of publication,121 and 
yet the debtor has suffered a serious loss of self-esteem and wounded 
pride from the receipt of one or a series of abusive and harassing 
letters, or from some other conduct of the creditor known to the deb- 
tor alone. In such a case, several courts have awarded damages to 
the debtor, where the creditor has acted for the purpose of annoy- 
ing and harassing the plaintiff until he paid, whether the claim was 
justly due or not.122: The New York court has even suggested that an 
injunction might be given to restrain the sending of letters sent solely 
to annoy.128 

It is indicated, then, by substantial authority that the interest in 
self-respect is entitled to protection and a survey of the later cases 
shows a growing tendency to recognize such an interest without re- 
gard to the more usual well-established rights of property or person. 
This is illustrated by cases which present a factual situation involy- 
ing the necessary elements of trespass, or assault, or defamation, but 
in which the court overlooks the possible technical reason and grants 
relief for an invasion of the plaintiff’s interest in his self-esteem or 
personal dignity. Thus, the Georgia court asserts that a defendant 
must respond in damages for the plaintiff’s mental suffering even 
though his conduct is something less than assault and not quite a 
trespass to the person or to property.1*4 It is true that under the 
facts of this case an assault and battery had, in fact, been com- 
mitted, defendant having entered plaintiff’s stateroom for the pur- 
pose of committing rape, torn off the bed linens and laid hold of 
the plaintiff. However, she sought to recover not for the assault 
nor the physical impact, but for mental suffering, humiliation and 
distress, and the court, in holding for plaintiff, based its opinion upon 





” Thompson v. Adelberg, 181 Ky. 487, 205 S.W. 558 (1918); Muetze v. 
Tuteur, 77 Wis. 236, 46 N.W. 123, 9 L.R.A. 86 (1890); Gault v. Babbitt, 1 IL 
App. 130 (1878); Keating v. Conoiser, 127 Misc. 531, 217 N.Y Supp. 117 (1926). 

#1 Houston v. Woolley, 37 Mo. App. 15 (1889) holds that there is publication 
by the mere sending of a libelous letter to the addressee, but this case stands 
almost alone. 

%3Saks v. Ivey, 26 Ala. App. 240, 157 So. 265 (1934); People v. Loveless, 
84 N.Y.Supp. 1114 (1903); La Salle Extension U. v. Fogarty, 126 Neb. 457, 253 
N.W. 424 (1934); Barnett v. Collection Service Co., 214 Iowa 1302, 242 N.W. 25 
(1932). See also Davidson v. Lee, 139 S.W. 904 (Tex. Civ. App. 1911), where 
the defendant kept plaintiff in his room, threatening him with a gun and using 
abusive language. 

48 Williams v. O’Shaughnessy, 172 N.Y.Supp. 574 (1918). 
1% Byfield v. Candler, 33 Ga. App. 275, 125 S.E. 905 (1924). 
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Mey) 
the right of privacy, and suggested that had there been no assault 
and battery, it would reach the same conclusion, for the defendant’s 
conduct would create an equally unreasonable risk of mental dis- 
tress. Similarly, on the ground of invasion of privacy, damages 
were awarded for the humiliation and indignity suffered by the 
plaintiff as a result of the unwarranted intrusion of defendant’s 
servants into the plaintiff’s hotel room and the removal of his lug- 
gage"? And where the defendant posted a large sign in front of 
his place of business advertising that the plaintiff owed him $49 and 
“if promises would pay an account, this one would have been settled 
long ago”, the defendant was held liable in damages for the humila- 
tion, mortification and indignity the plaintiff suffered.12° After ruling 
that by statute truth constitutes a complete defense in libel cases, 
the court said, “We are content to hold there is a right of privacy, 
and the unwarranted invasion of such right may be made the sub- 
ject of an action in tort”.127 This court, unlike others, did not seek 
to circumvent the defense of truth by regarding the defamatory pub- 
lication as capable of the innuendo that the plaintiff had fraudulently 
refused to pay the account.!2® Another court awarded judgment to 
the relatives of a plaintiff (who had died after instituting the action) 
for the humiliation she suffered at being made an object of ridicule 
before the whole community by reason of a mean prank.!?® She had 
been led to believe that a pot of gold was cached in a certain field and, 
later, that a pot put there by the pranksters and unearthed by her 
should be opened in the presence of many witnesses. This she did, 
with great excitement, only to find she had been tricked and humil- 
jated. Usually, however, relief has been granted in practical joke 
cases only where some physical injury or pecuniary loss was suf- 
fered.18° This rule may be defended where the emotional distress is 
not severe. It is not too much to require that a member of the com- 
munity be able to take a joke so long as it is not in too bad taste. 
Where the “joke”, however, becomes a serious hoax, likely to cause 
extreme embarrassment and humiliation, the loss of personal dignity 
may well be a sufficient basis for recovery. And this is no less so be- 





™ Florence Hotel Co. v. Bumpas, 149 Ala. 69, 69 S.E. 566, Ann. Cas. 1913E 
252 (1915). 

™Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927). 

™ Id. at 774, 299 S.W. at 971. 

™See Gault v. Babbitt, 1 Ill. App. 130 (1878); Muetze v. Tuteur, 77 Wis. 
236, 46 N.W. 123, 9 L.R.A. 86 (1890); Thompson v. Adelberg, 181 Ky. 487, 205 
S.W. 558 (1918). 

™ Nickerson v. Hodges, 146 La. 735, 84 So. 37 (1920). 
ia oo v. Enslow, 102 Ill. 272 (1882); Wartman v. Swindell, 54 N.J.L. 

1892). 
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cause the plaintiff has not actually been harmed in his reputation by 
the publication of matter which contains false imputations. 





C. The Interest in Privacy of Name, Likeness, and 
Life History 


The interests in one’s name, likeness and life history are closely 
akin.181 There is something obviously personal about one’s likeness, 
Curiously, perhaps, one’s name is invested with similar characteristics, 
More than either, the life history of an individual is exclusively his 
own. These things more than anything, other than his physical being, 
constitute vital aspects of his personality. The name, the likeness, 
and the individual history of a man represent his objective existence. 
In many particulars these aspects of personality cannot be exposed 
or used by others without causing acute mental and emotional suf- 
fering. It is not surprising, therefore, that the great bulk of case law 
on the subject of privacy has arisen out of situations where there has 
been an unauthorized use of the plaintiff’s photograph or name. 
While various rationales have been adopted, such as the property right 
one is said to have in his name or likeness,15* or the interest in repu- 
tation,18* or even the right to the pursuit of happiness unmolested 
by offensive publicity,15* most courts have seen fit to grant relief 
against any unprivileged publication of name, likeness or biography. 

Here again, not every invasion of these interests is actionable. 
It may be that a man has by his own choice entered upon a career 
or profession of public interest, so that he cannot be heard to com- 
plain of publicity. This is discussed by a federal court in Corliss v. 
Walker,*5 where the plaintiff asked damages for the unauthorized 
publication of a photograph of her deceased husband. In awarding 
judgment to the defendant, the court said, 


He was a public character and as such, had waived whatever 
rights of privacy he had. A statesman, author, artist, or inventor, 
who asks for and desires public recognition, may be said to have 





441 Compare Green’s analysis of these interests in The Right of Privacy (1932) 
27 Tl. L. Rev. 237. 

43 Munden v. Harris, 153 Mo. App. 652, 134 S.W. 1076 (1911); Brown v. 
Meyer, 139 U.S. 540 (1891); Edison v. Edison Polyform Co., 73 N.J.Eq. 136, 
67 Atl. 392 (1907). 

43 Peck. v. Tribune Co. Adv. Ops., 214 U.S. 185, 53 L. ed. 960 (1908); At 
kinson v. John E. Doherty Co., 121 Mich. 372, 80 N.W. 285 (1899); Monson v. 
Tussaud [1894] 1 Q. B. 671; Sweenek v. Pathe, 16 Fed. Supp. 746, (E.D. N.Y. 
1936); Merle v. Sociological Research Film Corp., 166 App. Div. 376, 152 
N.Y.Supp. 829 (1915). 

™ Melvin v. Reid, 122 Cal. App. 285, 297 Pac. 91 (1918). 

64 Fed. 280 (C.C. Mass. 1894), 31 L.R.A. 283 (1894). 
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surrendered this right to the public. . . . Such characters may be 
said, of their own volition, to have dedicated to the public the 
right of any fair portraiture of themselves.136 


Similarly, there was no infraction of the right of privacy where the 
picture of the professional public entertainer appeared in a single 
issue of a weekly paper,*7 or where a famous detective was portrayed 
in a news reel and her picture used on display posters to advertise the 
film,!8 or where a public institution objected to the use of its name 
in connection with a bakery product,1® or where a newspaper was 
publishing the picture and a life story of a famous pugilist.14° 

So too, one, although not following a career of public interest, 
may participate even unwillingly in some event of such public con- 
cern that he cannot complain if he is involved in the attendant pub- 
licity. In Jones v. Herald Post Company,'*' the plaintiff was walking 
along a city street accompanied by her husband when he was attacked 
by ruffians and stabbed to death. A newspaper published her picture 
along with an account of the tragedy and plaintiff’s hysterical threats 
of vengeance on the slayers. The court, in refusing her claim for 
damages, said that the event had transpired in a public place, was a 
matter of public concern, and that the publication was not calculated 
to expose the plaintiff to ridicule. Similarly, the defendant was not 
held liable in damages for photographing the equipment of a North 
Pole expedition, since it was of a public nature.142 Madame Tussaud 
had set up a wax replica of the plaintiff who had gained notoriety 
through a murder charge against him, resulting in the verdict “Not 
proven”. He was held to have no cause of action against Tussauds.'*% 
Nor could another plaintiff who appeared briefly and casually among 
other persons, all unnamed, in a street scene of a film entitled, “Sight- 
seeing in New York City”.14* Even where a newsreel with humorous 
comment showed plaintiff and other stout women exercising in a 
gymnasium with novel apparatus, the court said that the publication of 
matters of public interest in newsreels is not within a statute prohibit- 





™ Id. at 282. 

™ Colyer v. Fox Pub. Co., 162 App. Div. 297, 146 N.Y.Supp. 999 (1914). 

™ Humiston v. Universal Film Mfg. Co., 167 N.Y Supp. 98 (1917). 

™ Vassar College v. Loose-Wiles Biscuit Co., 197 Fed. 982 (W.D. Mo. 1912). 

™ Jeffries v. New York Evening Journal, 124 N.Y.Supp. 780 (1910). 

“230 Ky. 227, 18 S.W. (2d) 972 (1929). 

“Smith v. Suratt, 7 Alaska 416 (1926). 

“Monson v. Tussaud, [1894] 1 Q. B. 671. 
“Blumenthal v. Picture Classics, 235 App. Div. 570, 257 N.YSupp. 800 
1932). 
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ing unauthorized use of portraits for commercial purposes.'45 It jg 
worth noting that there is here a rather close analogy to the privilege 
of fair comment in defamation cases. If the plaintiff has by his own 
choice entered into public life, or placed himself in a situation of 
public interest, it is not reasonable for him to complain merely be- 
cause his likeness is seen by all men. Where a man voluntarily en- 
gages in public affairs, or if he is a participant in an event of public 
interest, he may be said to have submitted his private life to any fair 
criticism and to have waived the right to privacy.1*¢ 

Another consideration which may be of weight in determining 
whether the publication is unreasonable is the purpose or motive 
behind it. This is covered by statute in some states.147 If the de- 
fendant intended to profit commercially by the publication, it is usu- 
ally held that the plaintiff has a cause of action. This may be true 
even though the plaintiff was in a public event, or is a public character. 
For example, a photograph of a courtroom during a murder trial 
disclosing the plaintiff seated on the witness bench was published— 
accompanied by a lurid inscription—to illustrate a story in a detective 
magazine.14® The court held that the publication was for a purely 
commercial purpose, to increase circulation by picturing scandalous 
and sordid occasions, and not for any educational use nor for the 
dissemination of news. And where defendant, a grocer, surrepti- 
tiously took movies of the plaintiff while she was a customer in his 
store and then projected them at a theatre to advertise his business, 
the plaintiff recovered for the humiliation she suffered from the 
unwelcome publicity.14® While there is nothing disgraceful or con- 
temptible about buying groceries, it is not an exaggerated sense of 
the fitness of things that takes offense at the wide publication, for ad- 
vertising purposes, of one’s picture taken while so engaged. 





* Sweenek v. Pathe, 16 F. Supp. 746 (E.D.N.Y. 1936). See also, Moser v. 
Press Publishing Co., 59 Misc. 78, 109 N.Y.Supp. 963 (1908); Humiston v. Uni- 
versal Film Mfg. Co., 101 Misc. 3, 167 N.Y.Supp. 98 (1917). 

“In O'Brien v. Hamill, 264 N.Y Supp. 557, 559, 147 Misc. 709, 711 (1933), 
the court said: “Character and public reputation are priceless possessions and are 
not good hunting-ground simply because a person holds public office. While fair 
comment and just criticism, especially of the acts and life of a public official are 
rights acknowledged and upheld by the law, the comment must be fair and honest 
to receive the law’s protection.” Also, Pattangall v. Mooer, 113 Me. 412, 94 Atl. 
561 (1915); Putnam v. Browne, 162 Wis. 524, 155 N.W. 910 (1916); Corliss v. 
Walker, 64 Fed. 280 (C.C. Mass. 1894), 31 L.R.A. 283 (1894). 

“™See N.Y. Laws 1903, c. 132, p. 308. 

8 Martin v. New Metropolitan Fiction, Inc., 139 Misc. 290, 248 N.Y. Supp. 359 
(1931). See also, Binns v. Vitagraph Co., 210 N.Y.Supp. 51, 103 NE. 1108 
(1913); Elliot v. Jones, 66 Misc. 95, 120 N.Y Supp. 989 (1910). 

Kunz v. Allen, 102 Kan. 883, 172 Pac. 532 (1918). 
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Of course, if a person consents to the publication, he cannot 
complain of an intolerable mental anguish resulting from such an 
invasion of his interest in his name or likeness. One court found that 
a woman by posing for a snapshot waived her right of privacy to 
such an extent that she could not recover against a newspaper which 
published the picture after obliterating parts of it and attaching a 
sensational caption.15° But even the plaintiff’s consent to the use in 
advertisements of photographs for which he has posed may not pre- 
clude his maintaining an action under certain circumstances, as 
where the finished picture was not shown to plaintiff before publica- 
tion and was calculated with the captions to make the plaintiff an 
object of ridicule, even though it was patently an optical illusion.151 
No doctrine of privacy was invoked in that case although it seems 
strikingly appropriate. Recovery was allowed in libel. Most courts 
have no difficulty in finding an invasion of an interest in privacy if the 
publication is libelous.25? This, of course, adds nothing to the tech- 
nical development of the law of privacy, but it discloses a recogni- 
tion of the value of this type of interest. So, where a defendant 
innocently published the plaintiff’s picture, mistaking identities, with 
the story of a young girl trying to save her father from the gallows, 
damages were allowed for libel although the publication actually 
imputed nothing disparaging to the plaintiff’s character.15* It is cer- 
tainly not an unnatural or ignoble act to assist a parent to escape 
capital punishment. The embarrassment to which the plaintiff was 
subjected, however, is obvious and the emotional distress which 
she suffered was no doubt acute. 

However, there is a substantial authority protecting these inter- 
ests in personality, in one’s likeness, name or life history, entirely 
apart from any considerations as to defamation, libel or property 
tights.15¢ The Baltimore Superior Court!®® scoffs at the “groping for 
precedent” in the older cases, saying, 

Examination of the cases leads me to the conclusion that for 
some 200 or more years relief has been given against certain in- 


“Thayer v. Worcester Post Co., 284 Mass. 160, 187 N.E. 292 (1933), criti- 
ced in (1934) 32 Mich. L. Rev. 1172. 

™ Burton v. Crowell Publishing Co., 82 Fed. (2d) 154 (C.C.A. 2d, 1936). 

™Peck v. Tribune Co. Adv. Ops., 214 US. 185, 29 Sup. Ct. 554 (1908); 
Reed v. Washington Times, 55 Wash. Law Rep. 182 (1927); Munden v. Harris, 
183 Mo. App. 652, 134 S.W. 1076 (1911); Atkinson v. John E. Doherty & Co., 
121 Mich. 372, 80 N.W. 285 (1899). 

™ Van Wiginton v. Pulitzer Publishing Co., 218 Fed. 795 (C.C.A. 8th, 1914). 

™ Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905); 
Foster v. Chinn, 134 Ky. 424, 120 S.W. 364 (1909); Brents v. Morgan, 221 Ky. 
16S, 299 S.W. 967 (1927). 

“Graham v. Baltimore Post, reported in (1932) 22 Ky. L.J. 108. 
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vasions of one’s right of privacy. It is a matter of small moment 
that the juristic mind, cautious and conservative, ever groping for 
precedent in granting relief, based its reason on some then recog- 
nized legal ground, no matter how far-fetched the fiction might 
be on which it was supported. Hence cases may be grouped into 
those which found in it some property right, to support equity 
jurisdiction, for restraint against invasion. Others bolstered 
their jurisdiction on the fiction of “breach of trust” (often pre- 
sent as an incident of the invasion of the right of privacy.) 
Still others were able to grant relief at law under fact, or fiction, 
of “breach of contract.” Stripped of all legal fiction, it was 
essentially right of privacy which was being protected. Called by 
any other name, it proved just as sacred.'%¢ 


In a recent California case where the defendants, using the plain- 
tiff’s maiden name, made a motion picture showing her past life— 
that of a prostitute who had been tried for murder—the court, in 
awarding substantial damages to her, relied on the right of privacy.15" 
In that case most severe distress (through the consequent disgrace 
and humiliation and loss of respect) had been suffered by the plain- 
tiff who had reformed and was living a pleasant and respectable life 
in a new community. There was no property right in her maiden 
name, or in her past life, and whatever claim of libel or defamation 
she might have made could have been defeated by the plea of truth. 
However, the court recognized that the plaintiff had suffered this 
shocking loss of mental peace and that the conduct of the defendants 
in creating that risk for her was obviously unreasonable. Here the 
interest in keeping her life history to herself was given frank and 
direct protection. 


D. The Interest in the Privacy of Sentimental Associations 


Many associations with others are dear to the memory primarily 
by reason of their sentimental value. It is a common desire to keep 
such associations to oneself and those who have shared them. In 
many cases the desecration of the memory of such relations by public- 
ity is closely akin to sacrilege and may cause the most poignant emo- 
tional suffering. So it is that if a private letter is published wrong- 
fully, its author may have damages even though he suffers no pe- 
cuniary loss and there is no literary value in the writing. The right 
of privacy is not expressly relied on by most courts to prevent publi- 
cation or to tedress wrongful publication, but it nevertheless seems 





188 (19032) 22 Ky. L.J. at 120. 
1 Melvin v. Reid. 112 Cal. App. 285, 297 Pac. 91 (1918). 
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to be the underlying basis. Thus, where a husband sought to get 
possession of letters he had written to his wife, now deceased, the 
court, while denying him possession, admitted that he could prevent 
their publication and that her property in them was the “exclusive 
right to read them and keep them for their enduring memories and 
sentiments”.1°* The dissenting justice indignantly said, 


Then, in the name of every husband and wife of the Common- 
wealth, and as I regard the sacred, secret privacy of the family 
relation, and its security against the prying eye of the curious, I 
dissent from the recognition of any legal rule which will expose 
snr manet relations and private affairs to the gaze of the 
world. 


Cases restraining publication of private letters have generally 
relied on the property right of the sender.1®° However, it is quite 
clear that such a right is almost negligible in value when compared 
with the interest in the privacy of friendly or family associations, and 
most courts, while paying lip service to the property idea, are really 
protecting this interest.1®1 


E. Unanimity of Interests in Privacy 


It will be seen from this survey of the cases that while the char- 
acter of the invasion may differ, and different courts may follow dif- 
ferent lines of reasoning, various interests in privacy are slowly com- 
ing into general recognition. Common to all these cases is the dis- 





™ Grigsby v. Breckinridge, 65 Ky. 480, 92 Am. Dec. 509 (1867). See also 
Denis v. LeClerc, 1 Mart. (OS.) 297, 314 (La. 1811), “A brother may correspond 
with his brother . . . onthe distresses of the family, occasioned by the misconduct 
of their father, and devise the means of alleviating the consequences of it. With 
secrecy he may succeed; but if a gazetteer, in whose hands accident or knavery 
may place his letter, cannot be compelled to respect the privacy of these family 
secrets, the writer will innocently incur the odium of the conduct of the younger 
son of Noah.” 

™ 65 Ky. at 512. 

™Pope v. Curl, 2 Atk. 342 (1741); Woolsey v. Judd, 4 Duer 379 (N.Y..- 
1855); Baker v. Libbie, 210 Mass. 599, 97 N.E. 109 (1912); Gee v. Pritchard, 
2 Swanst. 402 (1818); Thompson v. Stanhope, Ambler 737, 27 Engl. Repr. 476 
(1774); King v. King, 25 Wyo. 275, 168 Pac. 730 (1917); Folsom v. Marsh, 
2 Story 100, Fed. Cas. No. 4, 901 (1841); Philip v. Pennell, 2 Ch. 577 (1907); 
Baker v. Libbie, 210 Mass. 599, 97 N.E. 109 (1912). In Prince Albert v. Strange, 
2 De. Gex & Sm. 652 (1848), at 695, the motive underlying the property rationale 
is thus expressed, “Upon the principle, therefore, of protecting Property, it is. 
that the common law, in cases not aided or prejudiced by statute, shelters the 
privacy and seclusion of thought and sentiments committed to writing, and de- 
sited by the author to remain not generally known.” 

“Tt seems to me that in cases of this kind the property in a thing like a 
letter may be mainly valuable because it gives the plaintiff the right to keep it 
private.” Thurston v. Charles, 21 T.L.R. 659, 660 (1905). 
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turbance of plaintiff’s emotional and mental tranquility. Of course, 
not every emotional upset or mental disturbance is actionable. Even 
the most fastidious person entering a crowded elevator must endure 
with equanimity brushing elbows with coarser folk. Being a member 
of society, he must curb his sensibilities to a reasonable degree. How- 
ever, let the intrusion become intolerable, so that he may be expected 
to suffer serious mental pain or humiliation, and the intruder must 
answer for it. There is a growing tendency to recognize such inter- 
ests regardless of other interests traditionally protected by law if the 
defendant has intended to cause acute mental suffering or if he has 
unreasonably created a likelihood thereof. 

The determination of the reasonableness of the risk must depend 
upon a number of factors, such as the defamatory nature of de- 
fendant’s act, or the purpose or motive behind that act, whether to 
further defendant’s pecuniary advantage at plaintiff’s expense, or for 
some more justifiable end, whether the plaintiff has by his own choice 
submitted his private life to be publicized, either by his professional 
activities, or by appearing in public places, or taking part in some 
event of general public interest. The judicial process in these cases 
is working out, according to current standards of propriety, good 
taste, and decency, the proper balance between individualism and the 
price of social contacts. Intrusions upon interests in these aspects of 
life are becoming actionable over a constantly widening area. 


CoNCLUSION 


If the foregoing discussion is of any value it is because it sug- 
gests that the problem of emotional distress and recovery therefor 
should be considered in relation to the character of the interest in- 
vaded by the emotional disturbance. Since these interests are varied 
and their value to the individual, and consequently their significance 
for society, graduated, there shouid be recovery for emotional dis- 
tress in some situations and not in others. The technique indicated 
in solving these problems is an evaluation of the interest invaded and 
a consideration of the unreasonableness or justification of the threat 
of invasion involved in the defendant’s conduct. Necessarily there 
will be conflict in the judgment of courts on these issues. If the prob- 
lem is thoroughly understood and the issues clearly drawn, liability 
patterns may be expected to crystallize which will be capable of 
manipulation by an intelligent judiciary to produce satisfactory re- 
sults. 

















COMPARATIVE NEGLIGENCE 
Tuomas P. WHELAN 


In a society where the individual has a right to do anything that 
does not unduly interfere with the equal rights of others or where 
the economic and juristic ideas associated with individualism obtain, 
it is clear that the field of conduct in its juristic relations can not 
escape the logical application of such basic principles. As a conse- 
quence each one is obliged to look out for himself. It was perhaps no 
mere coincidence that the doctrine of contributory negligence,’ which 
is essentially individualistic, had its origin, was developed and flour- 
ished with the advent of economic individualism. The worker had to 
look out for himself and beware of the negligent conduct of his fellow 
workers, and even assume the risks incident to the place in which he 
worked and incident to the machinery with which he worked. The 
individual who did not live up to the standard of ordinary care in the 
circumstances or was guilty of only a very slight want of ordinary 
care in the circumstances had no duty with respect to the person or 
property of another who under the same circumstances and with re- 
spect to the same transaction did not live up to the standard of 
ordinary care.? Legal decisions and statutory enactments may tarry 
but they are not far behind the prevailing ideologies of the period and 
contributory negligence was no exception to the rule. 


ConTRIBUTORY NEGLIGENCE 


It is now very generally admitted that the contributory negligence 
tule was harsh and very frequently worked injustice.? The Wiscon- 
sin Supreme Court in Astin v. Chicago, Milwaukee & St. Paul R. R.4 
uses language from which one can easily infer the very harsh nature 
of the rule enunciated in Butterfield v. Forrester.5 


There are no sub-degrees within the major degrees of negligence 
known in our law. Want of ordinary care within the field of in- 
advertence, is of no greater dignity, if considerable than if little, 
so long as it is proximate, in the legal sense to the injury. Hence 





* Butterfield v. Forrester, 11 East 60 (1809); Croden v. Fentham, 2 Esp. 
685 (1799). 

* Randall et al., Exrs. v. N. W. Tel. Co., $4 Wis. 140, 11 N.W. 419 (1882); 
Astin v. Chicago, Milwaukee & St. Paul R.R., 143 Wis. 477, 128 N.W. 263 (1910). 
*Suren v. Zuege, 186 Wis. 264, 201 N.W. 722 (1925). 

“143 Wis. 477, 128 N.W. 265 (1910). 
"11 East 60 (1809). 
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follows, logically the idea that in case of an injury proximately 
caused by want of ordinary care on both sides however slight 
such want of care may be on the part of the injured party, in the 
law, it is damnum absque injuria. In other words the doctrine of 
comparative negligence has no place whatever in our system.* 


The court while affecting a certain lip service to the doctrine 
expressed above, that comparative negligence in the sense of “sub- 
degrees within major degrees of negligence” has no place in the com- 
mon law of Wisconsin, has, nevertheless, in that very case stressed 
and fostered a doctrine of the degrees of negligence. We find that in 
the state of Illinois the degrees of negligence were at one time used 
as a basis for measuring and comparing the negligence of a plain- 
tiff and a defendant under the same circumstances and with respect to 
the same transaction.? We must, however, bear in mind that the 
degrees of negligence were never so used in Wisconsin,® and that 
gross negligence in Wisconsin® is and was essentially different from 
gross negligence as defined by the Illinois Supreme Court?® and the 
courts of last resort of other jurisdictions.11 On this point we shall 
not now enlarge. We shall, however, return to it later. When we 
realize the implications of the frigid fact that a child of tender years 
or a decrepit and aged pedestrian whose injuries were legally caused 
by the failure of the driver of an automobile to exercise ordinary care 
for their safety and whose injuries so caused were proximately con- 
tributed to by a slight want of ordinary care on their part are barred 
from recovery, we need not enlarge on the harshness and severity of 
the contributory negligence rule—particularily in an age when men 
are pitted against the power and speed of the machine and the im- 
personal system which controls it. It is little wonder then that there 
has been a constant and eventually successful endeavor, both by judi- 





* Astin v. Chicago, Milwaukee & St. Paul R.R., 143 Wis. 477, 484, 128.N.W. 
265, 268 (1910). 

"St. Louis, A. & T. H. R.R. v. Todd, 36 Ill. 409 (1865). 

* Randall v. N. W. Tel. Co., 54 Wis. 140, 11 N.W. 419 (1882); Bolin v. Chi- 
cago, St. Paul, Minneapolis & Omaha R.R., 108 Wis. 333, 84 N.W. 446 (1900); 
Tesch v. Milwaukee Electric Railroad & Light Co., 108 Wis. 593, 84 N.W. 823 
(1901); Astin v. Chicago, Milwaukee & St. Paul R.R., 143 Wis. 477, 128 N.W. 265 
(1910). 

* Astin v. Chicago, Milwaukee & St. Paul R.R., 143 Wis. 477, 128 N.W. 265 
(1910); Bentson v. Brown, 186 Wis. 629, 203 N.W. 380 (1925); Tomasik v. 
Lanferman, 206 Wis. 94, 238 N.W. 857 (1931). 

* Galena & Chicago Union R.R.. v. Jacobs, 20 Ill. 478 (1858). ; 

* Steamboat New World v. Kind, 16 How. 472 (U.S. 1853); Gill. v. Middlin, 
105 Mass. 477 (1870); Altman v. Earnson, 231 Mass. 288, 121 N.E. 505, 4 ALR. 
1187 (1919); Perkins v. New York Central R.R., 24 N.Y. 196 (1862) ; Wison v. 
Brett, 11 M & W 113 (1843). 
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cial decisions and legislative enactments, to modify or even abrogate 
the contributory negligence rule. 


Jupiciat MopIFICATION OF THE CONTRIBUTORY NEGLIGENCE RULE 


The Illinois Supreme Court, endeavoring to modify and alleviate 
the harsh and unjust results that followed from the application of the 
contributory negligence rule, used the following language, 


. . . the degrees of negligence must be measured and considered 
and wherever it shall appear that the plaintiff’s negligence is com- 
paratively slight and that of the defendant gross, he shall not be 
deprived of his action.!? 


Again, in St. Louis, Alton & Terre Haute R. R. v. Todd'® we find 
the same court using such extremely significant language as the 
following, 


. negligence is relative, and the plaintiff although guilty of 
negligence which may have contributed to the injury may hold 
the defendant liable if he has been guilty of a greater degree of 
negligence. . . . The fact that the plaintiff is guilty of slight 
negligence does not absolve the defendant from the use of care 
and the use of reasonable efforts to avoid the injury. 


Strictly speaking, the Illinois rule which obtained in the cases cited 
above is not comparative negligence as we understand that doctrine 
under the various statutes, limited and general. The rule takes its 
point of departure from the division of negligence into degrees and. 
then endeavors to vaguely measure the negligence of plaintiff and 
defendant with respect to such degrees. Under the rule a plaintiff 
chargeable with a slight want of ordinary care causally contributing 
to the injuries he sustains is not barred from recovering from a de- 
fendant whose causal negligence is greater in degree than that of the 
plaintiff. Under this rule there was, of course, no question of a pro- 
portional diminution of damages. Illogically, the plaintiff in such a 
situation as called for application of the rule did not legally suffer the 
monetary consequences of his own negligence. This moderate dncteine 
was overruled and reversed in Illinois in 1885.14 

Again, in what is known as the doctrine of “the last clear 
chance”,15 we observe the courts endeavoring to qualify or modify 





* Galena & Chicago Union R.R. v. Jacobs, 20 Ill. 478, 497 (1858). 
* 36 Ill. 409, 415 (1865). 

“Calumet Iron & Steel Co. v. Martin, 115 Ill. 358 (1885). 
*Davies v. Mann, 10 M & W 546 (1842). 
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the doctrine of contributory negligence with respect to its harsh and 
unjust legal implications. One may reasonably state that the implica- 
tions of the doctrine of “‘the last clear chance” are that where the de- 
fendant by the exercise of ordinary care is in a position to avoid an 
accident, then any contributory negligence on the part of the plaintiff 
under the circumstances would not defeat plaintiff’s recovery. Let us 
assume that P parks his automobile without lights on the tracks of 
a street railway company; let us further assume that the motorman 
has not under the circumstances been keeping a proper lookout and 
that had he been keeping such proper lookout he would have seen the 
automobile so parked, have brought his car to a stop and thus avoided 
an accident. It appears that P’s contributory negligence under such 
circumstances would not defeat his recovery. Of course, the question 
may be raised whether or not such negligence on the part of P in the 
circumstances herein is contributory since it cannot clearly be called 
causal. One will observe in the situation given that D has an oppor- 
tunity of avoiding the accident and the damages consequent thereto. 
One also observes that the negligence of P in the circumstances is 
not causal ; it merely creates a condition. Furthermore, it may be said 
that P’s negligence has expended itself as an efficient causal force 
and so has resolved itself into a mere static condition. D clearly has 
knowledge or should have knowledge of the present peril of P. D 
also is conscious of the fact or at least should be conscious that P 
is unable in the circumstances to extricate himself from the position 
of peril in which he has placed himself. It is then evident that the 
real efficient cause of the damages to the automobile so placed is the 
lack of a proper lookout on the part of D, and not the prior negligent 
act of P in so placing his automobile in a position fraught with such 
danger. Thus, many jurisdictions regarded such prior negligence on 
the part of P as being clearly without the legal ambit of contributory 
negligence. Hence, F was not barred from recovery. It may be 
argued that contributory negligence which in such circumstances: is 
not proximately causal is not at all contributory negligence. However, 
there are jurisdictions and among them Wisconsin which hold that 
such negligence is clearly contributory and does defeat recovery.’ 
One then may properly infer that those jurisdictions which adhered to 
the doctrine of “the last clear chance” were sincerely endeavoring to 
qualify or modify the harsh legal implications of the contributory 
negligence rule. 





“ Switzer v. Detroit Investment Co., 188 Wis. 330, 206 N.W. 407 (1925). 
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LEGISLATIVE ABROGATION AND MODIFICATION OF THE DOCTRINE OF 
CoNnTRIBUTORY NEGLIGENCE 


It is common knowledge that courts of equity, exercising their 
proper and peculiar jurisdiction, have, apart from legislative enact- 
ment, modified the strict rule governing what is basically a contrac- 
tual relationship in the situation which obtains between the de- 
faulting mortgagor and the foreclosing mortgagee. It is therefore 
significant that with respect to the relationship between master and 
servant there has been no such progressive and equitable development 
of judical decisions. Hence, the legislature had to come to the rescue 
of the comparatively weak and exploited worker. The English Parlia- 
ment enacted in 1880 the Employers’ Liability Act!? which consid- 
erably modified the common law as to the liability of employers with 
respect to employees sustaining injuries in the course of their em- 
ployment. Only in 1906 did the United States follow suit with the 
Federal Employers’ Liability Act.18 Soon after this act was declared 
unconstitutional by a divided court.1® The act, however, was rewrit- 
ten and reframed to meet the constitutional objections thereto and in 
its final form was declared constitutional by a unanimous court.?° 
Shortly thereafter the legislatures of the states of New York, Massa- 
chusetts, Wisconsin, and Minnesota enacted various Workmen’s 
Compensation Acts. We are now familiar with the fact that much 
of this labor legislation abolished the common-law defenses with 
respect to the negligence of a fellow servant, assumption of risk and 
contributory negligence. We observe here a clear and effective legis- 
lative attempt to abrogate as between master and servant the harsh- 
ness of the contributory negligence doctrine. Only in this respect, 
however, can the various Workmen’s Compensation Acts be compared 
with the legislative enactments that we now know as comparative 
negligence statutes. The latter do not abrogate or abolish contrib- 
utory negligence. They are not based on the idea that the tortfeasor 
responsible for an accident and against whom recovery is sought 
should be liable for full damages. They endeavor to make for a 
better and more equitable distribution of risk. We generally find that 
recovery is diminished in proportion to the amount of negligence 
attributable to the plaintiff recovering. 





"43 & 44 Victoria, c. 42 (1880). 

™ 34 Stat. 232 (1906). 

* The Employers’ Liability Cases, 207 US. 463, 28 Sup. Ct. 141 (1907). 
* Second Employers’ Liability Cases, 223 US. 1, 32 Sup. Ct. 169 (1912). 
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One observes in the second Federal Employers’ Liability Act 
a provision and basis for the comparative negligence system. With 
respect to this very act the following language used in Norfolk & 
Western R. R. v. Earnest®? sets forth explicitly the legal force and 
effect, as regards comparison of negligence and diminution of dam- 
ages, of the Federal Employers’ Liability Act, 


. the statutory direction, that the diminution shall be “in pro- 
portion to the amount of negligence attributable to such employee” 
means . . . that, where the causal negligence is partly attributable 
to him and partly to the carrier, he shall not recover full damages, 
but only a proportional amount, bearing the same relation to the 
full amount as the negligence attributable to the carrier bears to 
the entire negligence attributable to both; the purpose being to 
abrogate the common-law rule completely exonerating the carrier 
from liability in such a case, and to substitute a new rule, confin- 
ing the exoneration to a proportional part of the damages, cor- 
responding to the amount of negligence attributable to the em- 


ployed. 


Such is the interpretation that has been consistently given the act 
by both federal and state courts. It is interesting to note the similar- 
ity between that part of the language of the act which deals with 
contributory negligence, the comparison of negligence, the diminution 
of damages and such state statutes as the Mississippi?* and Wiscon- 
sin** comparative negligence enactments. 

A number of states, considering the Federal Employers’ Liability 
Act to be a progressive and equitable measure, have enacted statutes 
which copy with modifications the comparative negligence features of 





™35 Stat. 66 (1908), 45 U.S.C. §53 (1926): “In all actions brought against 
railroads to recover damages for personal injuries to an employe, or where such 
injuries have resulted in death, the fact that the employe may have been guilty 
of contributory negligence shall not bar a recovery, but the damages shall be 
diminished by the jury in proportion to the amount of negligence attributable to 
such employe. Provided that no such employe who may be injured or killed 
shall be held to have been guilty of contributory negligence in any case where 
the violation by such railroad of any statute enacted for the safety of employes 
contributed to the injury or death of such employe.” 

229 US. 114, 122, 33 Sup. Ct. 654, 657 (1913). 

* Miss. Ann. Code (Hemingway, 1927) $516: “In all actions hereafter brought 
for personal injuries, or where such injuries have resulted in death, or for injury 
to property, the fact that the person injured, or the owner of the property, or 
person having control over the property may have been guilty of contributory 
negligence shall not, bar a recovery, but damages shall be diminished by the jury 
in proportion to the amount of negligence attributable to the person injured, or 
the owner of the property, or the person having control over the property.” §503: 
“All questions of negligence and contributory negligence shall be for the jury to 
determine.” 

™ Wis. Laws 1931, c. 242; Wis. Stat. (1937) 331.045. 
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the act.25 It is correct to state that these statutes have regard to per- 
sonal injuries caused by the operation of trains. We have, for in- 
stance, a Wisconsin statute that relates to railroads and employees 
ef railroads. We have also a Wisconsin statute that relates to per- 
sonal injuries caused by the operation of trains.27 There are certain 
states which for a considerable time have had more widely applicable 
comparative negligence statutes.?§ 

The most interesting of such state comparative negligence statutes 
of general application and the one that bears the greatest resemblance 
to the doctrine applied under the Wisconsin law is that of Missis- 
sippi.2® The Mississippi statute covers injuries to person or property. 
Many of the state statutes allow recovery despite the fact that the 
negligence of the plaintiff may be of very great magnitude. The Mis- 
sissippi statute, for instance, has been construed to allow recovery 
even though the plaintiff was guilty of gross negligence.2® One must, 
however, bear in mind that gross negligence in Mississippi does not 
bear the same legal denotation as it does in Wisconsin. There are cer- 
tain among those statutes which allow recovery only when the plain- 
tiff is guilty of a slight want of ordinary care and the negligence of the 
defendant is gross or perhaps of greater magnitude than that of the 
plaintiff. One finds, however, that while such statutes have many 
specific elements of difference, they still have one common purpose— 
the alleviation of the unjust results caused by the contributory neg- 
ligence rule. This common purpose they endeavor to achieve by 
measuring and comparing the negligence of the contending parties. 


CoMPARATIVE NEGLIGENCE IN WISCONSIN 


One observes from the Wisconsin statutes cited above that prior to 
1931 Wisconsin had at least two comparative negligence laws*! 
which were, however, strictly limited in their application. Chapter 242 
of the Laws of 1931 enacted the doctrine of comparative negligence 
for general application with respect to personal injuries or damages 
to property. This act is now commonly known as the comparative 





* Ark. Dig. Stat. (Crawford & Moses, 1921) §$1004 and 8575; Fla. Gen. 
Laws (Skillman, 1927) §7052; Ga. Code (1933) §94-703; Tenn. Ann. Code 
(Shannon, 1917) §1574. 

* Wis. Stat. (1937) $192.50. 

"Wis. Stat. (1937) §192.29(6). 

*Neb. Comp. Stat. (1929) §20-1151; Ga. Code (1933) §105-603. 

*Note 23, supra. 

"Yazoo R.R. v. Williams, 114 Miss. 236, 74 So. 835 (1917). 

"Wis. Stat. (1931) §$§192.50 and 192.29(6). 
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negligence law.*?_ An analysis of the statutes prior thereto shows two 
certain factors present which are also present in the general compara- 
tive negligence act of 1931. Such factors are the comparison of the 
negligence in the circumstances of plaintiff and defendant and the 
ascertainment of the amount attributable to each, and the proportional 


diminution of damages. 


A, Effect of the Comparative Negligence Act of 1931 on Prior 
Comparative Negligence Laws of Limited Application 


The question may be raised as to what effect section 331.045 had 
or has on such prior statutes. This point came up for consideration 
in the case of Hammer v. Minneapolis, St. Paul & Saulte Ste. Marie 
R. R38 The facts presented in this case show that the plaintiff’s 
intestate, a pedestrian, was struck by a train at a street crossing. The 
decedent was as a matter of law found contributorily negligent. The 
jury found that 15 per cent of the total negligence was attributable to 
the decedent and that 85 per cent of the total negligence was attribut- 
able to the defendant. Judgment in favor of the plaintiff was entered 
upon this verdict. The question was raised whether the comparative 
negligence act applied to the particular situation presented. The de- 
fendant contended that the law had no application and that such acci- 
dents were governed by section 192.29 (6) of the statutes. Said 
section provides that in the event of the negligent omission of a rail- 
road to comply with certain safety requirements slight want of ordin- 
ary care shall not bar recovery on the part of a plaintiff who has 
been injured because of the omission of such safety requirements. 
However, were the plaintiff guilty of more than a slight want of or- 
dinary care, such want of ordinary care constituted a complete de- 
fense. It was held, however, that section 192.29 (6) exhausted its 
purpose when it provided that slight want of ordinary care should 
not constitute a defense, and that when the negligence of the plain- 
tiff is more than such slight want of ordinary care the provision does 
not operate. By the terms of the comparative negligence act, the 
plaintiff’s negligence even though constituting more than a slight want 
of ordinary care, in fact a clear want of ordinary care, must be com- 
pared with that of the defendant railroad company and does not bar 





™ Wis. Stat. (1937) §331.045: “Contributory negligence shall not bar recov- 
ery in an action by any person or his legal representative to recover damages for 
negligence resulting in death or in injury to person or property, if such negli- 
gence was not as great as the negligence of the person against whom recovery is 
sought, but any damages allowed shall be diminished by the jury in the propor- 
tion to the amount of negligence attributable to the person recovering.” 

"216 Wis. 7, 255 N.W. 124 (1934). 
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recovery unless equal to or greater than the negligence of such de- 
dendant railroad company. It is thus evident that the comparative 
negligence act does not supersede any such limited comparative neg- 
ligence statutes as section 192.29 (6). It must be determined in 
each case whether the plaintiff was guilty of more than a slight want 
of ordinary, care and in case of an affirmative answer to this ques- 
tion there must be a comparison of negligence as provided by the 
comparative negligence act. It may be particularly noted that a plain- 
tiff’s slight want of ordinary care does not exact any proportional 
diminution of his damages, and that the comparative negligence act 
does not supersede the limited comparative negligence statutes. It 
operates where such a provision as section 192.29 (6) ceases to oper- 
ate to the remedial benefit of the plaintiff. It may also be pointed out 
that the comparative negligence law in no way supersedes or modi- 
fies such prior statutes as have abrogated the defense of contributory 
negligence, as under the Workman’s Compensation Act.®4 


B. Retroactive Effect 


It was only natural that the question should be raised as to 
whether the Wisconsin comparative negligence act of 1931 was retro- 
active in its effect. It was clearly intended not to be retroactive. Con- 
tributory negligence as a defense was a matter of substantive right. 
Such rights are entitled to constitutional protection with respect to 
legislation retroactive in character.*5 The Wisconsin court in a com- 
paratively recent decision decided the question and categorically 
stated that, 


Although section 331.045, Stats. 1931, relating to comparative 
negligence, changed the rule as to the effect of contributory neg- 
ligence as a defense, that modification of the rule is not applicable 
. actions to recover for injuries sustained prior to June 16, 
1931.86 


C. Right of Recovery, Comparison of Negligence and 
Diminution of Damages 


One of the first cases decided under the comparative negligence 
act was that of Paluczak v. Jones.8* The facts disclose that in this 





“Mobile & O. R.R. v. Campbell, 114 Miss. 803, 75 So. 554 (1917). 
“Clemons v. Chicago, St. Paul, Minneapolis & Omaha R.R., 137 Wis. 387, 
119 N.W. 102 (1909). 
. “Peter v. Milwaukee E. R. & L. Co., 217 Wis. 481, 486, 259 N.W. 724, 727 
1935), 
"209 Wis. 640, 245 N.W. 655 (1932). 
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case both parties were negligent with respect to an automobile col- 
lision. There was a counterclaim. It was held that where both parties 
are negligent a dismissal of the case is not required since the compara- 
tive negligence statute applies, and under the statute where both 
parties to a collision are negligent and there is a counter claim, one 
of the parties may recover when there is a finding that his negligence 
is less than that of the other, but his recovery must be reduced in 
such ratio as his negligence bears to the other. 


. one of the parties may recover where there is a finding that 
his negligence is less than that of the other, but his recovery 
must be reduced in such ratio as his negligence bears to the 
other’s.38 


We shall discuss a little later the implications of this language and 
its alteration in a later decision, Cameron v. Union Automobile In- 
surance Company.®® From the construction of the act in Paluczak v. 
Jones*® it appears that the person injured can recover only where 
his negligence is less than, or in other words, not as great as, the 
negligence of the person against whom he is seeking recovery. It 
clearly follows that if his negligence is equal to or greater than that of 
the person against whom he is seeking recovery his action will neces- 
sarily fail. The person injured is not, as under certain other com- 
parative negligence acts, entitled to recover some amount in damages 
irrespective of the amount and magnitude of his negligence. From 
this case it further appears that under the Wisconsin act a compari- 
son of the negligence of each party to the transaction is necessary to 
determine the right of each party to recover. The Paluczak case 
discloses but one party plaintiff and one party defendant. Both were 
negligent as a matter of law. The negligence of both wa found to 
be the proximate cause of the collision. There was a counterclaim. 
Under such facts and findings the court held that the comparison and 
proportion of the negligence were solely within the province of the 
jury. The court went on further to state that where it is found that 
the negligence of the one party is less than that of the other, the re- 
covery of the party whose fault has been found less must be reduced 
in such ratio as his negligence bears to that of the other. It would 
follow from this that if the plaintiff were found to be 20 per cent neg- 
ligent and the defendant 80 per cent negligent, the plaintiff could 
recover only the amount of damages found and allowed, diminished 





Id. at 643, 245 N.W. at 656. 
* 210 Wis. 659, 246 N.W. 420, 247 N.W. 453 (1933). 
“209 Wis. 640, 245 N.W. 655 (1932). 
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by one fourth—the ratio of 20 to 80. Let us assume that the dam- 
ages amounted to $1,000; the plaintiff would recover under this con- 
struction of the act $750. The court, however, in Cameron v. Union 
Automobile Insurance Company* explicitly eliminated this basis 
for the comparison and diminution of damages. In the Cameron case 
on a motion for rehearing it was contended that the plaintiff’s re- 
covery was reduced by 20 per cent whereas it should have been re- 
duced by a fourth or 25 per cent. This contention was, of course, 
based on the language of the Paluczak case. The plaintiff’s husband 
in the Cameron case was found by the jury to be 20 per cent negligent 
and the defendant was found to be 80 per cent negligent. The court 
adverting to the statement with respect to the diminution of damages 
made in the Paluczak case said, “The language ‘in such ratio as his 
negligence bears to the others’ was inadvertently used and is with- 
drawn”.*? Instead of the language quoted, the words “in proportion 
to his negligence” should have been used, according to the court. This 
would have brought the statement in strict accord with the language of 
the statute, which is, “. . . but any damages allowed shall be dimin- 
ished by the jury in proportion to the amount of negligence attribut- 
able to the person recovering”.** The reduction therefore of 20 per 
cent rather than one fourth or 25 per cent under the percentages found 
in the Cameron case was correct, and was so upheld by the court and 
is now the settled law on this point. 

It is well to observe the implications of this rule. From the 
tule, one reaches certain results which in rare instances seem rather 
inequitable. Let us assume that the negligence of the plaintiff, under 
certain given facts, is 49 per cent and that of the defendant is 51 per 
cent. Let us further assume that plaintiff has been found to have 
suffered damages amounting to $1,000. Under the rule in the 
Cameron case as set forth above, the plaintiff would recover exactly 
$510, whereas under the rule of the Paluczak case, as set forth above, 
the plaintiff could recover only $39.22. The rule adopted in the 
Cameron case was upheld and supported in Engebrecht v. Bradley** 
and in Honore v. Ludwig.*® 


D. Questions of Law and Fact 


It is axiomatic that in negligence cases the function of the jury 
is concerned with the facts. A verdict which is not clearly wrong 








“210 Wis. 659, 246 N.W. 420, 247 N.W. 453 (1933). 
“210 Wis. at 669, 247 N.W. at 453. 
“Wis. Stat. (1937) §331.045. 

“211 Wis. 1, 247 N.W. 451 (1933). 
“211 Wis. 354, 247 N.W. 335 (1933). 
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or contrary to the physical facts will on appeal be upheld. The jury, 
however, is limited and governed in its function as a fact finding body 
by certain flexible formulae which have been evolved by courts in a 
long line of legal decisions. Violation of an ordinance or statute is 
negligence per se, or negligence as a matter of law. The jury con- 
cerns itself with the simple facts with respect to the violation, but it 
can not concern itself with that standard of conduct which is embod- 
ied in the legislative enactment. Negligence is clearly a standard of 
conduct. 

There was a contention in the Paluczak case discussed above that 
the court should rule as a matter of law that the plaintiff’s negligence 
was equal to that of the defendant and reverse the case with directions 
to enter judgment of dismissal. The court considered that the ques- 
tion of what is termed “proportionate negligence” was a matter 
for the jury. It, however, indicated that exceptional cases may arise 
wherein the problem of the proportionate negligence of the parties 
would be a matter for the court alone. 

In the case of McGuiggan v. Hiller Brothers,*® the court was 
confronted with the question of whether as a matter of law it could 
say that the negligence of the plaintiff in operating his car on the 
wrong side of the highway was greater than that of the defendant in 
operating his car without the clearance lights required by section 85.06 
of the Wisconsin statutes. The court answered in the negative, stat- 
ing that under the circumstances it could not say that the plaintiff's 
negligence as a matter of law was greater than that of the defendant 
because the negligent acts differed in kind and quality and that it 
knew of no legal yardstick by which it could classify, valuate and com- 
pare them. The court went on to point out that in Brown v. Haertel,“ 
which was the first case decided under the comparative negligence 
law, under a situation where plaintiff’s negligence consisted of a 
failure to look before entering an intersection, and the negligence of 
the defendant consisted of excessive speed and failure to yield the 
right-of-way, it was held that the question whether the negligence of 
the plaintiff was as great as that of the defendant was for the jury. 
In that case it was pointed out, however, that under some cif- 
cumstances it might be proper for a court to determine as a matter 
of law that the negligence of the plaintiff was as great as that of the 
defendant. The following example was given, 





“209 Wis. 402, 245 N.W. 97 (1932). 
“210 Wis. 345, 244 N.W. 630 (1932). 
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If the negligence of each consisted simply in a failure to look, 
and they both had ample opportunity to discover each other, it 
might be that their negligence would have to be equal.*® 


But the court was careful to add that the instances in which a court 
can say as a matter of law that the negligence of the plaintiff is equal 
toor greater than that of the defendant will be extremely rare and will 
ordinarily be limited to the cases where the negligence of each is 
precisely of the same kind and character. 

The case of Zenner v. Chicago St. Paul Minneapolis & Omaha 
R. R.*® is clearly apposite with respect to the statement of the court 
quoted above. In the Zenner case there was a finding that the defen- 
dant failed to sound the whistle or ring the bell, that such failures 
were causes of the injury, that the deceased was guilty of a slight 
want of ordinary care in failing to stop before going on to the track 
and in failing to look and listen for the approaching train, that this 
negligence was a cause of the injury, that the deceased’s negligence 
constituted 40 per cent of that involved in the collision and that the 
defendant’s negligence constituted 60 per cent. On appeal, the 
supreme court found that there really was only one default by the 
defendant, failure to ring the bell. Hence, the court pointed out 
that if the jury could legitimately assess the deceased’s negligence at 
40 per cent in comparison with two distinct violations by the de- 
fendant there could be no rational ground for assessing his negligence 
at less than 50 per cent when there was only one item of negligence. 
The court exercised its power, previously asserted, to set aside the 
verdict of the jury with respect to percentages for the first time 
since the adoption of the statute. 

The correct rule under the Wisconsin decisions is that the com- 
parison of the negligence is for the jury except in exceptional cases 
where the negligence of each is precisely of the same kind and char- 
acter. This rule was applied in Doepke v. Reimer®® and also in 
Stuart v. Winnie.51 The case of Manitowoc Trust Company v. 
Rouril®? discloses a situation where the court ruled on the issue of the 
comparison of the negligence as a matter of law. The case of Grasser 
v. Anderson®® discloses a motorist making a left turn within an 
intersection and across the path of an oncoming automobile clearly 





“Id. at 351, 244 N.W. at 632. 

“219 Wis. 124, 262 N.W. 581 (1935). 
"217 Wis. 49, 258 N.W. 345 (1935). 

"217 Wis. 298, 258 N.W. 611 (1935). 
"220 Wis. 627, 265 N.W. 572 (1936). 
"224 Wis. 654, 273 N.W. 63 (1937). 
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approaching the intersection. The motorist failed to give any visible 
signal of his intention to turn. He failed to look or stop before 
making the turn. The causal negligence attributable to the motorist in 
the circumstances disclosed above was held by the court to be as a 
matter of law at least as great as the causal negligence of the driver 
of the oncoming automobile with respect to speed, lookout, control 
and management of the car. However, this and the Zenner case 
present excepticnal situations. The court continues to follow its orig- 
inal general rule laid down in Brown v. Haertel®* that the question 
of the comparison of the negligence is for the jury.®5 


E. Violation of Ordinances and Statutes, Negligence per se 


The question has been raised whether or not the comparative neg- 
ligence law applied not only to such situations as were governed by 
the common-law standard of ordinary care but also to such situations 
as were clearly within the ambit of ordinances and legislative en- 
actments. The problem was actually raised in the following cases: 
Morley v. Reedsburg,®® Mullen v. Larson-Morgan Company,*" and 
Bent v. Jonet.5® The Wisconsin Supreme Court held that the com- 
parative negligence act did cover such situations as were governed by 
ordinances and legislative enactments. There was a finding in the 
Mullen case, also in the Bent case, that the defendant had violated 
the safe-place statute.58* The comparative negligence law was cor- 
rectly held to apply in both cases. In the Morley case it was con- 
tended on the part of the defendant that the comparative negli- 
gence law did not apply in that section 331.045 was applicable only 
when negligence on the part of the defendant was the basis of 
the action and that in an action under section 81.15, to recover dam- 
ages sustained by reason of the insufficiency or want of repair of any 
highway, liability does not rest upon negligence. The court met this 
contention by showing that the liability imposed by virtue of the said 
statute upon municipalities for damages sustained by reason of the 
insufficiency or want of repair of any highway, renders failure to 
construct in the first instance sufficient negligence as a matter of law. 
As a matter of fact, the idea enunciated by the court is not novel, and 
simply means that the violation of a statute or ordinance is negligence 





* 210 Wis. 345, 246 N.W. 691 (1932). 
* Brennan v. Chicago Mil. St. P. & P. R.R., 220 Wis. 316, 265 N.W. 207 
(1936). 
211 Wis. 504, 248 N.W. 431 (1933). 
212 Wis. 52, 249 N.W. 67 (1933). 
* 213 Wis. 635, 252 N.W. 290 (1934). 
8 Wis. Stat. (1937) §101.06. 
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per se, or negligence as a matter of law, and hence, as negligence, 
must be compared with the negligence of the plaintiff under the doc- 
trine of the comparative negligence act. It is not beside the point 
to observe here that where a defendant has violated the safe-place 
statute and his negligence through such violation is compared with the 
contributory negligence of the plaintiff, the court seems distinctly 
hesitant to interfere with the conclusions arrived at by the jury on 
comparing the negligence of each.5® It is therefore well settled that in 
Wisconsin the comparative negligence act applies not only to those 
situations covered by the standard of ordinary care, but also to such 
situations as are covered by ordinances and statutory enactments. 
Such ordinances and enactments fix the standard of negligence. 
Violations thereof constitute negligence per se. 


F. Gross Negligence 


The Wisconsin Supreme Court, as we have already pointed out, 
has in a long line of decisions fostered and stressed degrees of negli- 
gence. Asa result, there are three degrees of negligence in Wisconsin : 
slight, which is defined as an absence of that degree of care and 
vigilance which persons of extraordinary prudence and foresight are 
accustomed to use ;®° ordinary, which is defined as failure to exercise 
in any given situation such care as the great mass of mankind ordin- 
arily exercise under the same or similar circumstances; or such 
care as the reasonable man, that individual who is simply a type of 
the mass, would exercise ;*1 and gross, which may be defined as 
conduct evincing such utter disregard of consequences as to suggest 
a willingness equivalent to intent to inflict injuries.*? Slight negligence 
on the part of the plaintiff did not prevent his recovery. Slight neg- 
ligence on the part of the defendant does not render him liable and is 
considered as damnum absque injuria. However, one must clearly 
distinguish between slight negligence and slight want of ordinary care. 
There is no reason to suppose that the comparative negligence act 
changes the legal implications of slight negligence. It is as it was; 
it creates no liability ; it does not constitute a defense. However, want 





"Fries v. Lallier, 219 Wis. 388, 263 N.W. 178 (1935); Tomlin v. Chicago 
M. St. P. & P. R.R., 220 Wis. 325, 265 N.W. 72 (1936). 

“Griffin v. Town of Willow, 43 Wis. 509 (1878); Astin v. Chicago, Mil- 
waukee & St. Paul R.R., 143 Wis. 477, 128 N.W. 265 (1910); Van Dunk v. 
Chicago & Northwestern R.R., 188 Wis. 476, 206 N.W. 852 (1926). 

" Astin v. Chicago, Milwaukee & St. Paul R.R., 143 Wis. 477, 128 N.W. 265 
(1910); Bentson v. Brown, 186 Wis. 629, 203 N.W. 380 (1925). 

“Rideout v. Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904); 
Willard v. Chicago & N. W. R.R., 150 Wis. 234, 136 N.W. 646 (1912); Bentson 
v. Brown, 186 Wis. 629, 203 N.W. 380 (1925). 
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of ordinary care, no matter how slight as long as it is legally causal, 
was, prior to the comparative negligence act, a good defense and 
was therefore an effective bar to the plaintiff’s action at common 
law. It was to alleviate the harshness of this rule and the injustices 
that resulted therefrom that the comparative negligence act was en- 
acted. We shall not enlarge any further on this point since it has been 
the very gist and substance of our whole discussion. 

One observes from the definitions given above that under the 
common law of Wisconsin gross negligence is a term denoting some- 
thing essentially different from that denoted by ordinary negligence. 
The Wisconsin Supreme Court has in fact held that gross negligence 
is not really within the category of negligence. Negligence does not 
imply intent. Gross negligence implies intent either actual or con- 
structive.** The legal effect of this definition of gross negligence 
under the common law in Wisconsin was that when a defendant was 
guilty of gross negligence and a plaintiff with respect to the same 
transaction was guilty of ordinary negligence, such conduct or fault 
on the part of the plaintiff did not bar his recovery. It is pertinent 
then to raise the question whether one guilty of ordinary negligence 
is to have his damages diminished when under the common law he 
is entitled to a complete recovery against a tortfeasor guilty of gross 
negligence. If the court strictly adheres to the definition of gross 
negligence as enunciated in the decisions, it cannot very logically com- 
pare ordinary negligence with what under its own definition is some- 
thing essentially distinct from negligence. The statute evidently bars 
contributory negligence as a defense. Hence, it cannot logically apply 
to the situation of gross and ordinary negligence involved in the 
same transaction, since in this situation contributory negligence was 
not a defense. It seems that it would be more equitable to have in 
such a situation a diminution of plaintiff's damages. However, it 
is not primarily a question of equity. Rather it is question as to 
whether or not a remedial statute should be applied to a situation 
where under the common law there did not obtain those inequities 
and harshness to remedy which the statute was expressly enacted. 


G. Imputed Negligence 


It is not necessary to make an analysis of, or to enlarge on, the 
doctrine of imputed negligence. Suffice it to say that the Wisconsin 





* Rideout v. Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904); 
Astin v. Chicago, Milwaukee & St. Paul R.R., 143 Wis. 477, 128 N.W. 265 
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Supreme Court in Reiter v. Grober®* only partially overrules the 
yery harsh rule with respect to imputed negligence as laid down in 
Prideaux v. Mineral Point. In a comparatively recent case, Knipfer 
v. Shaw,®* we see a clear application of the doctrine of imputed neg- 
ligence. A wife, it was held, could not recover against the driver of 
the other car involved in the collision because by mutual agreement she 
had delegated to her husband, to whom at the time she stood in the 
relationship of guest, the duty of watching the line in the center of 
the road while she endeavored to watch the edge of the concrete on the 
right hand. In such a situation the wife, seeking to recover from 
a third person in the case just cited—the driver of the other auto- 
mobile—is chargeable not only with her own contributory negligence, 
but also with the negligence of the host, her husband. The compara- 
tive negligence act expressly states that “any damages allowed shall 
be diminished in proportion to the amount of negligence attributable 
to the person recovering”’.®? It is clear that the negligence attribut- 
able to her for purposes of her term of the comparison would be 
not only her own contributory negligence, but also the negligence 
chargeable to the host, her husband. However, the facts of Knipfer 
v. Shaw disclose that the cause of action therein arose prior to the 
enactment of the comparative negligence law. 

We have, however, the case of Stuart v. Winnie.*® The facts 
in this case disclose that a mother was injured while riding in an 
automobile driven by her son. It appears that the son was her agent. 
The jury found that of the total negligence 50 per cent was that of 
the son, 40 per cent that of the defendant and 10 per cent that of 
the mother. She was chargeable with his 50 per cent and thus her 
cause of action and that of her husband were barred. The case of 
Schiebe v. Town of Lincoln®® is also in point. A minor under six- 
teen years of age secured a driving permit. It is provided by section 
85.08 (a) of the Wisconsin statutes that the parent or guardian of 
such a permittee shall be responsible for any and all damages grow- 
ing out of the negligent operation of a motor vehicle by any such 
minor. The facts in the case just cited disclose damages to the auto- 
mobile of the father of such a permittee and an action by the father 
for the damages sustained in an accident in which his child, the afore- 
said minor permittee, was causally negligent. It was held that the 
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“210 Wis. 617, 246 N.W. 328 (1933). 
"Wis. Stat. (1937) §$331.045. 

"217 Wis. 298, 258 N.W. 611 (1935). 
"223 Wis. 425, 271 N.W. 47 (1937). 
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father’s right to recover is subject to that proportion of negligence 
attributable to his minor child. He is in fact chargeable with the 
negligence of the permittee, his minor child, and under the compara- 
tive negligence act, his damages, assuming that he is in a position to 
recover, are diminished accordingly. 


H. Assumption of Risk 


The doctrine of assumption of risk has this in common with 
contributory negligence: it limited the liability of the negligent actor. 
Both acted as a bar to recovery. A plaintiff whose negligent con- 
duct had causally contributed to his injury could not under the doc- 
trine of contributory negligence recover.7° One who, conscious and 
appreciative of the dangers of a situation inconsistent with his safety, 
voluntarily subjected himself to such dangers so that he assumed the 
consequences thereof was barred from recovery for injuries result- 
ing from such voluntary assumption in the circumstances.7! Under 
the common law the legal consequences of both doctrines were the 
same. However, there has been considerable difficulty with respect 
to the question as to whether the claimant in a particular set of cir- 
cumstances was guilty of contributory negligence or had assumed 
the risk. It was not necessary before such statutory enactments as 
the employers’ liability acts and the comparative negligence acts that 
both be clearly and essentially distinguished. We have observed that 
the legal consequences and implications of both were the same. It has 
been said that the negligent conduct of the plaintiff is a basis of 
contributory negligence, and that one guilty of contributory negli- 
gence acts unintentionally while he who assumes the risk does so vol- 
untarily. However, the dangers in a situation may be so great, the 
realization of such dangers so clear, the motive or reasons for sub- 
jecting oneself to the perils of such a situation so arbitrary and 
groundless that the act of assuming the dangers inherent in such a 
situation may be termed negligent. One could reasonably say that the 
average prudent man would not have so acted under the circum- 
stances. There is, therefore, much confusion with respect to a clear 
definition of assumption of risk as distinct from contributory negli- 
gence. 





™Croden v. Fentham, 2 Esp. 685 (1799); Butterfield v. Forrester, 11 East 
60 (1809); Bohlen, Voluntary Assumption of Risk (1906) 20 Harv. L. Rev. 14, 
91; Bohlen, Contributory Negligence (1908) 21 Harv. L. Rev. 233. 

"Thomas v. Quartermaine, 18 Q.B.D. 685 (1887); Knipfer v. Shaw, 210 
Wis. 617, 246 N.W. 328 (1933). 
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It is not only interesting but also relevant to observe the dif- 
ferent meanings that the Wisconsin Supreme Court has given to the 
term “assumption of risk”. Many Wisconsin cases have regarded 
the voluntary assumption of a known danger appreciated by the actor 
and inconsistent with his safety as contributory negligence. A painter 
proceeding to work near wires which he knew were highly charged 
and perilous was held guilty of contributory negligence.7? A person 
entering a railway track after being warned that it was about to be 
used for the passage of trains was held to do so at his peril, and any 
injuries resulting from his acts were said to be attributable to his 
contributory negligence.7* In Haselmaier v. Electric Railway & 
Light Company" the court uses the following language, 


. one who voluntarily subjects himself to a danger or hazard 
appreciating the consequences thereof is held either to have as- 
sumed the risk or be guilty of contributory negligence, as the 
case may be. And it is not necessary in order to assume a risk 
or be guilty of contributory negligence that he should fully ap- 
preciate the precise nature of the danger or anticipate the precise 
result that actually follows. It is sufficient if he knows in a gen- 
eral way that he will be likely to be seriously injured if he does the 
act in question. 


In Keller v. Port Washington’ the plaintiff drove up an icy hill 
which had been covered with ice for some weeks. The plaintiff was 
conscious of this fact. He knew the perils of this condition. His car 
slipped off the street and was badly damaged. He was held in an 
action against the city to have assumed the risk of slipping and the 
court went on to say that assumption of risk was a form of contri- 
butory negligence. We have also the case of Krueger v. Krueger™ 
where the court said, “The question as to contributory negligence 
necessarily involved that form thereof which is referred to as the 
‘assumption of risk’”’.77 It is clear, then, that the Wisconsin Supreme 
Court has considered the voluntary assumption of a known danger 
as a form of contributory negligence. There are those who say that 
the court has confused the two doctrines. We have observed that 





™Ottman v. Wisconsin-Michigan Power Co., 199 Wis. 4, 225 N.W. 179 
(1929). 

"Douglas v. Chicago, Milwaukee & St. Paul R.R., 100 Wis. 405, 76 N.W. 
356 (1898). 

“185 Wis. 210, 213, 201 N.W. 257, 258 (1924). 

™200 Wis. 87, 227 N.W. 284 (1929). 

"107 Wis. 588, 222 N.W. 784 (1929). 
"Id. at 590, 222 N.W. at 78. 
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previous to certain legislation referred to above, it was not necessary 
to clearly and essentially distinguish them. 

There are in Wisconsin a number of automobile cases in which 
with respect to the condition of the automobile,7* the operation of 
the automobile,”® the skill and experience of the driver®® it is said 
that the guest assumes the risks incident thereto. The facts in those 
cases disclose a host and guest relationship. It may be added, in 
modification of the statement with respect to the use of the term 
assumption of risk in the situation just referred to, that the court 
only gradually and with some hesitation adopted the term. It seems 
that assumption of risk in the above situations implies no concept of 
negligence but is merely a verbal formula for stating that there was 
no duty on the part of the host with respect to the guest in the 
circumstances under consideration. This idea has an interesting 
origin and evolution. It seems in Wisconsin to have been derived 
from such a case as Greenfield v. Miller,81 which involved injuries 
to the guest who was being entertained in a socially conservative man- 
ner at the home of a friend. The court, having in mind the English 
case of Southcote v. Stanley,®* held as a matter of law that there was 
no duty with respect to the guest in the circumstances. This concept, 
it appears, our court has brought over into the host-guest situation 
with respect to the private automobile, and in Eisenhut v. Eisenhut®* 
the court clearly enunciated that a minor of tender years who cer- 
tainly could not appreciate a risk inconsistent with its safety, and 
voluntarily assume the same, was in no better position with respect 
to the enforcement of his right to recover than were the adults con- 
cerned in the same situation, on the theory that there was no duty, 
hence no violation thereof, and no corresponding right. The child 
in question was five years old. The risk in the situation was the 
skill and experience of the driver. Observe the language of the court, 


It must be conceded that as a matter of law a five year old 
child cannot be held to assume a risk of injury. But while it is 
stated in several opinions of this court that the guest assumes the 
risk incident to the degree of skill possessed by the host, this is 
not the fundamental ground upon which the exemption of a host 
from liability . . . to a guest is based. The fundamental basis 
of the exemption is that the host has not violated any duty owed 





™ O'Shea v. Lavoy, 175 Wis. 456, 189 N.W. 525 (1921). 

™ Mitchell v. Raymond, 181 Wis. 591, 195 N.W. 855 (1923). 
Cleary v. Eckart, 191 Wis. 114, 210 N.W. 267 (1926). 
™173 Wis. 184, 180 N.W. 384 (1921). 

"1 H & N 247, 156 Eng. Repr. 195 (1856). 

* 212 Wis. 467, 248 N.W. 440, 250 N.W. 441 (1933). 




















May] COMPARATIVE NEGLIGENCE 485 


to the guest, and exemption on that basis applies to a child of ten- 
der years as well as to an adult.®* 


It is clear, then, that in the automobile cases in which it is held that 
the relationship of host and guest is that of licensor and licensee, the 
court is concerned not with conduct but with duty. 

We have, furthermore, the case of Knipfer v. Shaw®® in which 
the court endeavored to define what constitutes assumption of risk. 
This definition has been approved in subsequent®* cases and is of 
wide application today. The facts in the case disclose that a hus- 
band and wife continued an automobile trip on a dark foggy night. 
The dense nature of the fog made their headlights useless. Their 
automobile collided with another automobile. The husband was at 
the time driving their automobile. There was a finding by the jury 
that the wife did not assume the risk. The court held as a matter of 
law that she did assume the risk. The language of the supreme court 
with respect to this point runs as follows, 


... we feel impelled to hold, under the well established rules 
applicable to assumption of risk by an occupant of an automobile, 
that the plaintiff [the wife herein] assumed the risk and, in justice, 
should not be permitted to recover damages from her husband. 
[Citation of a number of cases]. In all of those cases three 
elements were present which prevented recovery by a guest: (1) 
a hazard or danger inconsistent with the safety of the guest; (2) 
knowledge and appreciation of the hazard by the guest; and (3) 
acquiescence or a willingness to proceed in the face of the 
danger.®7 


Could the court under the circumstances disclosed herein deny re- 
covery to a child of tender years such as in the Eisenhut case? We 
submit that with respect to a child of tender years there may be a 
duty on the part of the host. In Knipfer v. Shaw®*® we are concerned 
with conduct which consciously chooses, appreciates, and acquiesces. It 
is therefore a question of the conduct of the plaintiff rather than the 
duty of the defendant. 

The first case in which an essential distinction between contrib- 
utory negligence and assumption of risk was material is that of 





“Id. at 473, 250 N.W. at 442. 

"210 Wis. 617, 246 N.W. 328 (1933). 

“ Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934); 
Scory v. LaFave, 215 Wis. 21, 254 N.W. 643 (1934). 
res Knipfer v. Shaw, 210 Wis. 617, 620, 246 N.W. 328, 330 (1933) (Italics sup- 
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Walker v. Kroger Grocery & Baking Company.®® It is well at this 
point to revert to the following statement of the Wisconsin Supreme 
Court in Fandek v. Barnett & Record Company,°° 


Our court has frequently spoken of assumption of risk as 
a species of contributory negligence. . . . As long as both were 
a complete defense, no occasion arose for a sharp distinction be- 
tween them. . . . It is in most cases primarily a question for the 
jury to say in what field the questioned conduct lies, in that of a 
mere assumption of risk or in that of negligence, bearing in mind, 
however, that it may enter the latter field through the former 
as well as otherwise. 


The facts in the Walker case disclose that the automobile of a certain 
Walker, who was the host and driver, collided with a truck negligently 
parked or rather stopped on the highway. A certain Bashaw and one 
Iselin, both guests of Walker, were injured and brought action against 
the owner of the truck, the Kroger Grocery & Baking Company. A 
cross-complaint was filed by the latter against Walker for contribu- 
tion. The jury found that both defendants were negligent, that as 
between Walker and the Kroger Grocery & Baking Company, the 
causal negligence on his part was 25 per cent, as compared to 75 per 
cent of causal negligence on the part of the Kroger Grocery & Bak- 
ing Company, that as between Iselin and the Kroger Grocery & 
Baking Company, causal negligence on Iselin’s part was 15 per cent, 
as compared to 85 per cent of causal negligence on the part of the 
Kroger Grocery & Baking Company and also Walker, and that as 
between Bashaw and the Kroger Grocery & Baking Company, the 
causal negligence on Bashaw’s part was 10 per cent as compared to 90 
per cent of causal negligence on the part of the Kroger Grocery & 
Baking Company and also Walker. With respect to Walker’s guests, 
Bashaw and Iselin, the supreme court held that they, knowing the 
danger of, and acquiescing to, the driver’s speed and insufficient look- 
out assumed the risk of injury incident thereto, including the risk 
involved in the emergency thereby brought on when the driver was 
suddenly confronted with the truck stopped on the highway. On 
appeal, the supreme court held that Bashaw and Iselin assumed the 
risk of Walker’s negligence as a matter of law, that there was there- 
fore no liability on the part of Walker for the resulting injuries 
suffered by his guests, that with respect to the host-guest relation 
assumption of risk is a complete defense and that such assumption 
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of risk is not an aspect of contributory negligence, but is essentially 
distinct therefrom. Hence, the comparative negligence law is con- 
cerned with negligence and negligence alone. Assumption of risk is 
not negligence under the decision in the Walker case. Therefore, as- 
sumption of risk is as complete a defense as it was before the passage 
of the comparative negligence act. 

In a case decided a short time after the Walker case, Scory v. 
LaFave,®! the supreme court reiterated the rule of the Walker case, 
namely that assumption of risk by the guest with respect to the neg- 
ligent acts of the host was a complete defense in an action by such 
guest against the host. It is true, however, that there was filed in the 
Scory case a dissenting opinion by Mr. Justice Fowler, who favored 
the idea of treating assumption of risk as an aspect of contributory 
negligence and as not essentially distinct therefrom. The court, 
however, has thought otherwise, and the rule in the Walker case 
now obtains as the law in Wisconsin. It does not follow, however, 
that the guest cannot be guilty of contributory negligence, an infer- 
ence which seems to be assumed or drawn by some practitioners. It is 
easy to imagine a guest momentarily catching hold of a wheel when 
the host driver is faced with some difficulty of his own momentary 
and negligent creation, and thereby so increasing the danger that 
he is guilty of causal negligence with respect to the damages suffered 
by himself. It would seem that the guest under such circumstances 
is guilty of contributory negligence and such contributory negligence 
under section 331.045 would certainly not be a complete bar to an 
action by such guest against the host. However, it still remains under 
the doctrine of the case just discussed that assumption of risk is 
essentially distinct from contributory negligence and is still a com- 
plete defense unaltered by the comparative negligence act. 


I. Concurrent Negligence Involving Several Parties Defendant 
and Contribution 


The language of the comparative negligence law clearly contem- 
plates the situation in which there are involved but one party plain- 
tiff and one party defendant. Hence, there was considerable specu- 
lation as to the operation of the act in a situation involving the neg- 
ligence of several defendants and the contributory negligence of a 
single party plaintiff whose injuries were proximately caused by the 
combined negligence of the aforementioned parties defendant. Under 
the common law in Wisconsin, as in other jurisdictions, such parties 
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were jointly and severally liable for the total amount of damages suf- 
fered by a plaintiff who was free from contributory negligence or 
assumption of risk. Logically, under this rule one who was a joint 
tortfeasor may be held responsible in negligence for the total amount 
of damages. The case of Kingston v. Chicago & Northwestern 
R. R.,9? laid down the rule that where there is a fire of known but 
responsible origin and one of unknown but responsible origin, and 
both proximately cause damage and each in itself is capable of being 
the efficient cause of such damage, the person responsible for the fire 
of known but responsible origin may be held for the entire damage. 
Any one of two or more joint tortfeasors or any one of two or more 
wrongdoers whose concurring acts of negligence result in injury are 
each individually responsible for the entire damage resulting from 
their joint or concurrent acts of negligence. It is clear that the re- 
sponsible defendant herein has only a very remote possibility of con- 
tribution from the unknown person whose inadvertent conduct was 
a legal cause of the fire of a known but responsible origin. However, 
the situation does not admit of the computation of separate damages. 
Recovery is therefore permissible not only upon the doctrine of neces- 
sity, but also upon the principle of natural justice that each person 
is responsible for damages foreseeable as a result of his negligent 
conduct. It was then only natural that among practitioners and 
judges there was much speculation as to the operation of the com- 
parative negligence law in a situation involving several parties defen- 
dant with respect to the liability of individual defendants, the com- 
parison of the negligence, the computation and diminution of dam- 
ages, and the operation of the equitable principle of contribution. 

The Walker case probably determined the problem. The Wiscon- 
sin Supreme Court stated that the negligence of each defendant is 
individually compared with the negligence of the plaintiff. Thus, 
there is found the proportionate amount of negligence attributable to 
the plaintiff. The plaintiff is entitled to recover against any de- 
fendant whose negligence is greater than his. We quote the following 
from the opinion of the court, 


If such contributory negligence [meaning that of the individual 
plaintiff] was as great as the negligence of one of the tortfeasors 
against whom recovery is sought, then as to that particular tort- 
feasor there still is no right to recover. That tortfeasor is out of 
the picture as far as liability on his part to the party whose neg- 
ligence was as great as his is concerned. On the other hand, from 
every remaining tortfeasor, whose negligence was greater than 
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that of the person seeking to recover, there exists now, by virtue 
of the statute, a right to recover, subject, however, to the limita- 
tion prescribed by the statute, that the damages allowed shall be 
diminished in proportion to the negligence attributable to the per- 
son recovering.®% 


Let us assume by way of illustration that P has a cause of action 
against D and E. Let us assume that the proportional negligence of 
P is found to be 20 per cent, that of D 20 per cent and that of E 
@ per cent. P may recover against E but not against D. We may, 
however, add that the damages allowed P shall be reduced in propor- 
tion to the negligence attributed to him, to wit: 20 per cent. 

With respect to the question of contribution it follows from the 
doctrine of assumption of risk as applied in the Walker case that 
there is no common liability as between Walker and the Kroger 
Grocery & Baking Company. Hence, the rule of Standard Accident 
Insurance Company v. Runquist®* obtains, 


It is clearly established in Wisconsin that in order for one joint 
tortfeasor to have contribution against another, it must be estab- 
lished that they have been subjected to a common liability and 
that the one seeking contribution has paid more than his equitable 
share of the common obligation. 


It appears therefore that the question of contribution between joint 
tortfeasors remains as it was before the passage of the compar- 
ative negligence act. Let us assume for purposes of illustration that 
P is a claimant and that B, C, D, and E are defendants, that the 
proportion of negligence attributed to P is 20 per cent and that 
‘attributed to B is 30 per cent, and that to C is 10 per cent, and that to 
Dis 5 per cent, and that to E is 35 per cent. We are assuming in this 
illustration that B, C, D, and E are joint tortfeasors. We are further 
assuming that there is assumption of risk on the part of E as the guest 
of P. We shall assume that the damages suffered by P amount to 
$10,000. Under the doctrine of the Walker case P may recover from 
B the sum of $10,000 less 20 per cent which is the proportional 
amount of negligence attributed to him and by which the amount he 
may recover must be diminished. It would seem that this works 
inequitably with respect to B, but that is partly due to the doctrine of 
assumption of risk as distinct from contributory negligence rather 
than to the operation of the comparative negligence law. 





“Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 536, 252 N.W. 721, 
127-728 (1934). 
“209 Wis. 97, 102, 244 N.W. 757, 759 (1932). 
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CoNCLUSION 


It is now generally conceded that the common-law rule of con- 
tributory negligence was in many instances harsh in its operation and 
frequently worked injustice. It has hindered rather than made for 
any proper and equitable distribution of risk. The courts despite cer- 
tain commendable efforts in a number of jurisdictions have been 
unable to prevent the harsh and unjust operation of the rule. They 
have endeavored by such doctrines as that of the degrees of negli- 
gence and the last clear chance to negate the too rigid application 
of the rule and thus prevent gross inequities. Success has not 
crowned such high endeavors. Many jurisdictions in the name of 
tradition, precedent and certainty refused to depart from an ex- 
treme logical operation of the rule. We have in Switzer v. Detroit 
Investment Company®® the dictum of a learned and liberal jurist to 
the effect that the doctrine of the last clear chance could operate in 
Wisconsin only under a legislative enactment. 

The complexities of modern life, the pre-eminent position of the 
machine, the emphasis on power, energy and force, the rise of a 
vast proletariat, the demand for safety and security, the growth of 
regulation and the secondary powers of government, the belief that 
individual rights may be inalienable but not absolute in fact have all 
made for a modification of the strict application of the rule. It is 
clear that with the dominance of the machine in our modern complex 
life injustices grew apace as a result of the strict application of the 
rule. Hence, the various endeavors by legislatures to modify it or 
to prevent its actual application. 

The Wisconsin comparative negligence act of 1931 was strictly 
an endeavor on the part of the legislature to modify the contributory 
negligence rule. It is agreed that the act has constituted a distinct 
advance. The act has proved very practicable. It has operated par- 
ticularly well under the special verdict. Trial courts, practitioners, 
and juries have found no particular difficulty with respect to its oper- 
ation. It has probably tended to lessen negligence litigation. When 
there is no absolute bar as a matter of law to recovery for fault, it 
follows that the person alleged to be at fault and against whom a 
claim is made is not in a position to deny liability. 

We must, however, not blind ourselves to the fact that the act 
as it now stands has certain limitations. It contemplates in its present 
form only one party plaintiff and one party defendant. The Walker 
case seems to show that it does not work equitably in those situations 
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where there are a number of joint tortfeasors among whom there are 
varying percentages of negligence. We must, however, remember 
that it does not affect and was not intended to affect the common- 
law rules that govern contribution between joint tortfeasors. We 
must also bear in mind that the essential distinction that obtains in 
Wisconsin as between contributory negligence and assumption of risk 
cannot but work certain inequities in a situation such as arose in the 
Walker case. Furthermore, much stress has been laid on the fact that 
under the act a person may recover 51 per cent of his damages if his 
negligence is found to be 49 per cent. This is an exceptional case and 
would very rarely occur. 

Any change to the effect that the claimant should be permitted to 
recover irrespective of the degree of his fault should not be encour- 
aged, Changes, however, with respect to assumption of risk as essen- 
tially distinct from contributory negligence and changes with respect 
to the rules of contribution between joint-tortfeasors in those situa- 
tions where the comparative negligence act applies should be en- 
couraged. Such changes would be clearly progressive and equitable 
with respect to the rights of conflicting interests and privileges 
affected by the act. 

















COMMENTS 


ConFiict oF Laws—RELATION OF COVENANTS,—SUBSTANCE oR 
Remepy ?—If a contract is made in State A where its covenants are 
independent, and one of the covenants is sued on in State B where 
such covenant is dependent, what law will determine whether the 
covenant is dependent or independent ? 

The solution to this problem will rest on whether the relation of 
covenants is a matter of substance and right or a matter of proce- 
dure and remedy. Once such determination is made there need only 
be applied the well settled rule that as to matters pertaining to sub- 
stance or right the lex loci governs, and as to matters pertaining to 
procedure or remedy the lex fori governs.! While most courts are in 
accord with the foregoing rule, still they differ as to whether a cer- 
tain matter pertains to substance and right or procedure and remedy. 

A recent case, and the only one found dealing with relation of 
covenants as a conflict of law question, is McColl v. Wardowski2 
This case involved a land contract, made on Canadian forms, by a 
Canadian vendor to sell land in Canada to a Michigan vendee. The 
contract provided that if vendee defaulted in installment payments the 
vendor could declare the unpaid balance immediately due and payable, 
such balance to be liquidated damages. Vendee defaulted, whereupon 
vendor brought suit in Michigan for the balance of the purchase price. 
By Michigan law, covenants in land contracts were dependent, tender 
of deed thereby being a condition precedent to recovery of an un- 
paid balance. The court assumed without deciding that by Canadian 
law the covenants were independent. Recovery was denied. 

Since the facts do not state where the contract was made or to 
be performed it might be questioned whether a conflict of laws prob- 
lem really arose. If the contract were made and was to be performed in 
Michigan and was broken and sued on there, certainly there would be 
no need to consider Canadian law.* However, the language of the 
court is broad enough to cover the situation where the contract was 
made and was to be performed in Canada. 

It has been said that “the distinction between substantive and 
procedural law is artificial and illusory. In essence, there is none”. 


*Chase v. Ormsby, 3 F. Supp. 680 (E.D. Pa. 1931), rev’d 65 F. (2d) 521 
(C.C.A. 3rd 1933), rev’d 290 US. 387, 54 S. Ct. 211 (1933); Herrick v. Minne- 
apolis & St. Louis Ry., 31 Minn. 11, 16 N.W. 413 (1883); International Harvester 
Co. v. McAdam, 142 Wis. 114, 124 N.W. 1042, 26 L.R.A. (NS.) 774, 20 Ann. Cas. 
614 (1910); 3 Beale, The Conflict of Laws (1935) 1600, $584.1; Goodrich, Con- 
flict of Laws (1927) §81; 1 C.J.S. Actions §2; 5 R.C.L. 917-918, §11. 

7280 Mich. 374, 273 N.W. 736 (1937). 

*In re Goorman, 283 F. 119 (E.D. Mich. 1922); Polson v. Stewart, 167 
Mass. 211, 45 N.E. 737 (1897); Finnes v. Selover, Bates & Co., 102 Minn. 334, 
113 N.W. 883 (1907); Clement v. Willett, 105 Minn. 267, 117 N.W. 491 (1908); 
Restatement, Conflict of Laws (1934) $340; Goodrich, Conflict of Laws (1927) 
§144. 

“Chamberlayne, The Modern Law of Evidence (1911) §171. 
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“But the distinction is made by the courts, and the lawyer must figure 
it out as best he can”. To do so he must turn to the best analysis 
available dealing with the distinction. 

In dealing with the distinction the courts have made between 
right or substance and remedy or procedure, the following analysis by 
Goodrich is submitted as a help in solving the problem: 


When a party has made a contract he has a primary right to have it 
enforced. However, if other parties to the contract interfere with such a 
primary right and destroy it by breaching the contract, the law gives that 
party a substitute, a secondary right, namely, damages for reparation. Then 
if this secondary right is not satisfied, the law gives a remedial right, created 
to secure it actual enforcement. There then seems to be a marked distinc- 
tion between the secondary right and the remedial right. What the sec- 
ondary right is must necessarily be determined by the law creating it. How 
a particular claim shall be enforced will be determined solely by the state 
from whom the remedy is demanded.® 


The analysis shows that the primary and secondary rights are mat- 
ters of substance, to be determined by the lex loci; while the remedial 
right is a matter of procedure, to be determined by the lex fori. 
Applying this analysis to the McColl case, what law will determine 
the rights and obligations of the contract? The determination of the 
vendor’s substantive primary right to collect the installments as they 
became due and his substantive secondary right to collect the un- 
paid balance, as well as any obligations, were matters of contract 
construction.? Since the construction of a contract is determined by 
the lex loci,? we must look to the law of Canada to determine vendor’s 
rights under the contract. By the law of Canada the covenants were 
independent, which means that vendor’s primary and secondary 
rights were not encumbered by any duty or obligation to tender a 
deed. When then, vendor presented himself in the Michigan court, 
the court had only one question to decide: Would it enforce this 
right of the vendor? A court will always enforce a foreign-created 
right unless (1) its legal machinery is incapable of affording a 
remedy,!° or (2) such enforcement would contravene its own policy.14 


*Goodrich, Conflict of Laws (1927) 158, n. 2. 

*Goodrich, Conflict of Laws (1927) 158. For a similar analysis see also 
1 Beale, The Conflict of Laws (1935) §8A, 7. 

‘Loud v. Pomona Land and Water Company, 153 U.S. 564, 14 S. Ct. 928 
(1894); Lipincott et al. v. Low, 68 Pa. 314 (1871). 

"Walker v. Lovitt, 250 Ill. 543, 95 N.E. 631 (1911); Millar v. Hilton, 189 
Mich. 635, 155 N.W. 574 (1915); Amos et al. v. Walter N. Kelly Co., 240 Mich. 
257, 215 N.W. 397 (1927); Restatement, Conflict of Laws (1934) $346. 

*Loud v. Pomona Land and Water Company, 153 US. 564, 14 S. Ct. 928 
(1894); Sooter v. Janes, 57 Okla. 368, 157 Pac. 282 (1916). 

“Slater v. Mexican National R.R. Co., 194 U.S. 120, 24 S. Ct. 581 (1904) ; 
_— Conflict of Laws (1934) §608; Goodrich, Conflict of Laws (1927) 
12, 

™Levy v. Daniels’ U-Drive Auto Renting Co., 108 Conn. 333, 143 Atl. 163 
(1928), 61 A.L.R. 846 (1929); Herrick v. Minneapolis & St. Louis Ry., 31 Minn 
11, 16 N.W. 413 (1883); Restatement, Conflict of Laws (1934) §612; Goodrich, 
Conflict of Laws (1927) 215-217. 



















































494 


















































WISCONSIN LAW REVIEW (Vol. 1934 


Neither reason for refusal was given by the court, so it would seem 
that vendor should have been given a judgment for the unpaid balance. 


The court, however, reached a contrary result on the following 
grounds: 


(1) “The question of whether a deed must be tendered is a mat- 
ter of remedy or procedure”.12 The court in holding that a tender 
was necessary before vendor could claim the balance of purchase 
price, of necessity, decides that the covenants are dependent. Since 
the question of whether covenants are dependent or independent is 
one of contract construction, the court in effect holds that “the lex fori 
governs the construction of a contract”, which is contrary to the 
great weight of authority.1% 


(2) “The amount of damages is affected by tender”.1* That the 
measure of damages is a matter of remedy or procedure is a well 
settled rule in Michigan,® although contrary to the great weight of 
authority.‘ Goodrich supports the majority by his analysis and 
would say that here damages were specifically provided for in the 
contract and agreed to by the parties; therefore, they were a matter 
of right not to be determined or varied by the forum.!7 


(3) “Foreign citizens are entitled only to the same remedies in 
our courts as are accorded to our own citizens”.1® In order for a 
Michigan vendor to recover an unpaid balance, he must first tender 
a deed.1® Therefore, the court reasons, since foreign plaintiffs are 
entitled to no greater remedies than Michigan plaintiffs, they must 
also tender a deed. The court here talks only about remedies, without 
mentioning the rights for which the remedy is given. A right must 





McColl v. Wardowski, 280 Mich. 374, 273 N.W. 736, 737 (1937). 

See note 7, supra. 

% McColl v. Wardowski, 280 Mich. 374, 273 N.W. 736, 737 (1937). 

“International Text-Book Co. v. Jones, 166 Mich. 86, 131 N.W. 98 (1911); 
Walton School of Commerce v. Stroud, 248 Mich. 84, 226 N.W. 883 (1929); 
Mt. 'da School for Girls v. Rood, 253 Mich. 482, 235 N.W. 227 (1931). In this 
case a Massachusetts school, under a Massachusetts contract, agreed to teach and 
lodge the daughter of a Michigan resident, tuition to be paid in installments. The 
daughter did not complete the school year nor were the installment payments 
completed. The school sued in Michigan for the total unpaid balance. By 
Massachusetts’ law the contract covenants were independent. By Michigan law 
an executory contract could be breached at any time and damages only were 
recoverable. Recovery of the unpaid balance was denied. Note (1932) 80 U. of 
Pa. L. Rev. 126. 

** Atwood v. Walker, 179 Mass. 514, 61 N.E. 58 (1901); Herrick v. Minne- 
apolis & St. Louis Ry., 31 Minn. 11, 16 N.W. 413 (1883); Restatement, Conflict 
of Laws 8§413, 422; Goodrich, Conflict of Laws $91; Notes (1930) 14 Minn. 
L. Rev. 665, 78 U. of Pa. L. Rev. 640. 

* Goodrich, Conflict of Laws 183. 

*® Walton School of Commerce v. Stroud, 248 Mich. 84, 89, 226 N.W. 883, 
884 (1929); Mt. Ida School for Girls v. Rood, 253 Mich. 482, 487, 235 N.W. 227, 
229 (1931); McColl v. Wardowski. 280 Mich. 374, 273 N.W. 736, 737 (1937). 

* McColl v. Wardowski, 280 Mich. 374, 273 N.W. 736 (1937); St. John v. 
Richard, 272 Mich. 670, 675, 262 N.W. 437, 439 (1935). 
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exist before suit can be brought for its enforcement. Remedy deals 
only with the enforcement of that right. Without tender of a deed 
a Michigan vendor had no enforceable right to the unpaid balance, 
but only a right to damages. Without tender of a deed the Canadian 
vendor in the McColl case did have an enforceable right to the un- 
paid balance. It would seem then that the Canadian vendor in the 
McColl case was asking for no greater remedy than the court would 
have afforded a Michigan vendor having the same right. By refusing 
to enforce that right the Michigan court seems to lay down the rule 
that the forum will enforce a specific foreign right only to the extent 
that the right would have been enforced had it been created under 
the Michigan law. 

Such a rule, if adopted by other courts, would result in the 
plaintiff’s varying his recovery by choosing his forum or being re- 
quired to accept the recovery given him by the forum where he must 
sue to get jurisdiction over the defendant. It has been the desire to 
avoid this result which has led the courts to adopt the rule that as to 
matters of right the lex loci shall govern. The theory behind this rule 
is thus stated by the Restatement on Conflict of Laws: 


One of the chief ends secured by a ratienal system of Conflict of Laws 
tules is that the rights and duties of parties arising from a legal situation 
shall not be subsequently varied because of the forum in which action is 
brought to settle disputed questions arising out of the situation. ... The 
courts of all civilized states now decline the easy and obvious solution of ignor- 
ing foreign law and treating the case as a purely domestic one; instead, 
they seek, by reference to the foreign law deemed appropriate, to protect 
parties against a substantial change of position because of the fortuitous cir- 
cumstance that suit is brought in that particular state.2° 


Yet unless courts distinguish between what is right and what is 
remedy, they render the rule meaningless and of no effect. 

While it is true that Michigan is in accord with the general rule 
that the /ex loci governs matters of right,?1 it nevertheless in result 
has applied the lex fori not only to the matter of the amount of 
damages,?? but also to the relation of covenants by merely calling 
such matters remedy rather than right.?% 

MAYNARD REIERSON. 


CONSTITUTIONAL LAW—IMPAIRMENT OF CONTRACT—TEACHERS’ 
TenuRE Laws as VESTING CONTRACTUAL STATUS.—Within the last 
few years, teachers’ tenure acts have been widely adopted,! and 





* Restatement, Conflict of Laws (1934) c. 12 introductory note. 

“ Petrusha v. Korinek et al., 237 Mich. 583, 213 N.W. 188 (1927). 

™See note 15, supra. 

* McColl v. Wardowski, 280 Mich. 374, 273 N.W. 736, 737 (1937). 

* Teachers’ tenure movements date back to 1885 when the National Education 
Association brought forth the question of tenure of school officials. But the 
growing importance of such legislation is revealed by the fact that since Janu- 
ary 1, 1937, at least twenty eight states have discussed legislation affecting various 
aspects of the teacher’s contractual status. In twenty one of these states, one or 
more tenure bills were presented to the legislature. New tenure laws of varying 
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considerable litigation has arisen relative to the construction, applica- 
tion, and constitutionality of these laws.? Tenure laws attach specific 
tenure rights to the position of teaching, which rights generally in- 
clude the right, after a probationary period, to be retained in employ- 
ment indefinitely, subject to removal only for certain enumerated 
causes and in a prescribed manner. In addition, they often provide 
that a teacher shall not be demoted in rank or salary. When a teacher 
has acquired permanent status pursuant to a tenure statute, does he 
become vested with contractual rights which would preclude subse- 
quent amendment or repeal of the statute’? The United States Su- 
preme Court has passed on this question in two recent cases: Phelps 
v. Board of Education,* construing the New Jersey Teachers’ Tenure 
Act ;5 and State v. Brand,® a case involving the Indiana tenure law.’ 

In addition to providing permanent status for certain teachers, the 
New Jersey Act® provided that the salary of a teacher under perman- 
ent tenure should not be reduced. In 1933, an act® was passed giv- 
ing the board of education of every school district full authority to 
fix the salaries of officers and employees holding positions in any 
school district “notwithstanding any such person be under tenure or 
not”. Pursuant to this act, salary reductions were prescribed and en- 
forced. Petitioners, teachers who had acquired tenure rights, sought 
to have the action of the board set aside, claiming that their tenure was 





importance were enacted in ten states including Wisconsin. National Education 
Association of the United States, Teacher Tenure Legislation in 1937 to Date, 
(1937). 

Wisconsin granted tenure to teachers in normal schools [Wis. Stat. (1937) 
$37.31], vocational schools [Wis. Stat. (1937) §41.15(12)], and in cities of the 
first class [Wis. Stat. (1937), §42.55(18)] in 1931. The new law [Wis. Stat. 
(1937) §39.40] extends tenure provisions (slightly different in nature) to teachers 
of common school districts outside of first-class cities. 

? Tenure statutes have uniformly been held valid as against objections based 
on public policy or violation of constitutional provisions, particularly those for- 
bidding discriminatory or class legislation or guaranteeing freedom of contract. 
Note (1937) 110 A.L.R. 791, 792; Comment (1938) 42 Dick. L. Rev. 99. 

For an extensive annotation of cases relating to the construction and appli- 
cation of teachers’ tenure laws see Note (1937) 110 A.L.R. 791. 

*No state shall pass any law impairing the obligations of contract. US. 
Const., Art. I, §10. Similar provisions are contained in many state constitutions. 

*300 U.S. 319, 57 Sup. Ct. 483 (1937). 

*4 N.J. Comp. Stat. (1910) §$§106a-106c. 

*58 Sup. Ct. 443 (1937). 

*Burn’s Ind. Stat. Ann. (Supp. 1929) §6967.1. 

*“The service of all teachers, principals, supervising principals, of the public 
schools in any school district of this state shall be during good behavior and 
efficiency, after the expiration of a period of employment of three consecutive 
years in that district, unless a shorter period is fixed by the employing board. .. 
No principal or teacher shall be dismissed or subjected to reduction of salary in 
said school district except for inefficiency, incapacity, conduct unbecoming 4 
teacher, or other just cause, and after a written charge of the cause or causes 
shall have been preferred against him or her, . . . and after the charge shall have 
been examined into and found true in fact by said board of education, upon 
reasonable notice to the person charged, who may be represented by counsel at 
the hearing.” 4 N.J. Comp. Stat. (1910) §106a. 

*NJ. Stat. Annual (1933) §§185-225b. 




















May] COMMENTS 497 


contractual and that consequently the legislature was powerless to 
interfere with it, or to authorize the board of education to interfere. 
Judgment was rendered for the defendants in the state courts,!° and 
the decision was affirmed on appeal to the United States Supreme 
Court. The Court agreed with the New Jersey courts that the tenure 
statute “was but a regulation of the conduct of the board and not a 
term of a continuing contract of indefinite duration with the in- 
dividual teacher”. 

The decision in the Phelps case is an application of the familiar 
rule that no one has a vested right in the existing general laws of the 
state which can preclude their amendment or repeal; and that the 
mere fact that a certain class of persons will be benefited by the con- 
tinued existence of a given law is not sufficient to vest them with con- 
tractual rights.12 The principal function of a legislative body is to 
make laws which declare the policy of the state, not to make contracts. 

The tenure provisions of the New Jersey act are typical, and in 
view of the decision in the Phelps case it is apparent that under the 
tenure laws of at least ten states!* no contractual rights are vested 
in teachers who have acquired permanent status. Consequently, the 
laws are subject to revision or repeal, and the tenure rights of a 
teacher may be altered or taken away without violating the consti- 
tutional provision against the impairment of the obligation of con- 
tracts. In view of this fact, the decision in State v. Brand, holding 
that contractual rights are conferred by the Indiana law, merits 
careful scrutiny. 

The Indiana statute’* provided that one who has served under a 
contract as a teacher in any school corporation for five or more suc- 





#115 N.J. Law 310, 180 Atl. 220 (Supreme Court 1935). The Court of 
Errors and Appeals affirmed the judgment upon the opinion of the Supreme Court. 
116 N.J. Law 412, 185 Atl. 8 (1936). 

"Phelps v. Board of Education, 300 U.S. 319, 323, 57 Sup. Ct. 483, 485 
(1937). 

*1 Cooley, Constitutional Limitations (8th ed. 1927) 580. 

"California [Polit. Code (1931) §5.500], Kansas [Laws (1937) c. 311], 
Louisiana [Acts (1937) no. 58], Massachusetts [Gen. Laws (1932) c. 71, $$41-43], 
Michigan [Public Acts (Ex. Sess. 1937) no. 4], Minnesota [Mason’s Minn. Stat. 
(1927) §2935], New Jersey [4 N.J. Comp. Stat (1910) §106a], Oklahoma [Sess. 
Laws (1937) art. 16], Oregon [Ore. Code Ann. (1930) §35-2601-12], Wisconsin 
(Wis. Stat. (1937) §§37.31, 39.40, 41.15(12), 42.55(18) J. 

The California court has indicated that a subsequent law could in no way 
affect the vested right of the teacher to the enjoyment of the permanent tenure 
status acquired prior to the enactment. See Gastineau v. Meyer, 131 Cal. App. 
611, 618, 22 P. (2d) 31, 34, (1933), cited with approval in Klein v. Board of 
Education, 1 Cal. (2d) 706, 37 P. (2d) 74 (1934). The statement was not neces- 
sary to the decision of the case as the court decided that the amendment in 
question was not intended to alter the right of permanent employees whose tenure 
had been acquired pursuant to the original law. The holding is, of course, con- 
trary to the holding of the Supreme Court in the Phelps case, and will probably 
not be followed. 

*“Any person who has served or who shall serve under contract as a teacher 
in any school corporation in the State of Indiana for five or more successive 
years, and who shall hereafter enter into a teacher’s contract for further service 
with such corporation, shall thereupon become a permanent teacher of such school 
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cessive years, and shall thereafter enter into a contract for further 
service, shall become a permanent teacher. In 1933, the act was 
amended and made to apply to city and town school corporations 
only.1* The amendment was construed as repealing the tenure pro- 
visions as to teachers in township school corporations. In a mandamus 
action by which a township teacher who had acquired permanent 
status under the original law sought reinstatement to her position, the 
issue of whether the amendment impaired a contractual right of re- 
latrix was squarely presented. 

The Indiana Supreme Court!® held that a teacher acquired no con- 
tractual right to remain in employment from year to year inasmuch as 
the tenure statute was only intended as limitation upon the plenary 
power of local school officials to cancel contracts and was not in- 
tended as a limitation upon the power of future legislatures to change 
the law respecting teachers and their tenure. The court also intimated 
that it was beyond the power of a legislature in enacting laws for the 
government of public schools to create a public policy unchangeable 
by succeeding legislatures. A petition for a rehearing was filed but 
denied.17 The court clarified its original holding, and suggested as 
an additional reason for its holding that if the relationship be consid- 
ered as controlled by the rules of private contract the provision is un- 
enforceable for want of mutuality. 

The case was appealed to the United States Supreme Court where 
the decision was reversed.1® The Court, emphasizing the fact that the 
act “speaks of making and canceling of indefinite contracts” and 
that “the word ‘contract’ appears ten times in section 1, defining the 
relationship”, concluded that “the teacher’s right to continued em- 
ployment by virtue of the indefinite contract created pursuant to the 
act was contractual”.?® 





corporation. ... Upon the expiration of any contract between such school cor- 
poration and a permanent teacher, such contract shall be deemed to continue in 
effect for an indefinite period and shall be known as an indefinite contract. Such 
an indefinite contract shall remain in force unless succeeded by a new contract 
signed by both parties or unless it shall be cancelled as provided in section 2 of 
this act... .” Burns’ Ind. Stat. Ann. (Supp. 1929) §6967.1. 

** Burns’ Ind. Stat. Ann. (1933) §28-4307. 

* State v. Brand, 5 N.E. (2d) 531 (Ind. 1937), (1937) 110 A.L.R. 778, (1937) 
12 Ind. L.J. 323; dissenting opinion of Treanor, J., 5 N.E. (2d) 913. 

17 N.E. (2d) 777 (Ind. 1937). 

* State v. Brand, 58 Sup. Ct. 443 (1938). 

Justice Black dissented. He was of the opinion 1) that a federal question 
was not necessarily involved in the decision of the Indiana court, 2) that the 
tenure statute did not grant contractual rights, and 3) that the legislature could 
not surrender any part of its plenary constitutional right to repeal alter or amend 
existing legislation relating to the school system. 

“. . the State cannot barter away, or in any manner abridge, or weaken 
any of those essential powers which are inherent in all governments, and the 
existence of which in full vigor is important to the well-being of organized sod- 
ety.” 1 Cooley, op. cit. supra note 12, 579. 

#58 Sup. Ct. 443, 448 (1937). 

The court also overruled respondent’s contention that in repealing the Teach- 
ers’ Tenure Act the legislature validly exercised the police power of the state, 
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It is, of course, true that there may be laws which amount to 
propositions on the part of the state which, if accepted by indi- 
viduals, will become binding contracts.2° But in such a case it must 
clearly appear that it was the intention of the legislature to make a 
contract.24_ And when the law relates to a matter of such general 
public concern as education, “the presumption is that such a law is not 
intended to create private contractual or vested rights, but merely 
declares a policy to be pursued until the legislature shall ordain other- 
wise’”.22 





recognizing, however, the rule that every contract is made subject to the implied 
condition that its fulfillment may be frustrated by a proper exercise of the police 
power. The Court said: “The causes of cancellation provided in the act of 1927 
and the retention of the system of indefinite contracts in all municipalities except 
townships by the act of 1933 are persuasive that the repeal of the earlier act by 
the later was not an exercise of the police power for the attainment of ends to 
which its exercise may properly be directed.” Jd. at 450. But might not the 
legislature have decided that the policy of frequent change of teachers in town- 
ship school corporations was desirable? The purpose of tenure laws is to benefit 
the school system, not individual teachers. Perhaps increased difficulties of ad- 
ministration led to the repeal of tenure for township teachers. 

The Indiana law now reads: “Such an indefinite contract shall remain in 
force until such permanent teacher shall have reached the age of sixty-six (66) 
years... .” Burns’ Ind. Stat. Ann. (1933) §28-4307. 

Quaere: Would this modification be considered a valid exercise of the police 
power? 

*New Jersey v. Yard, 95 US. 104 (1877); Hall v. Wisconsin, 103 US. 5 
(1880); 1 Cooley, op. cit. supra note 12, 581. 

Where the statute provides for the execution of a written contract on behalf 
of the state, the case for an obligation binding upon the state is clear. In Hall 
v. Wisconsin, supra, a statute authorized the governor to enter into contracts for 
a geological survey of the state. Pursuant to said statute one Hall entered into 
a contract with the governor. Subsequently, the act was repealed without quali- 
fication, and the repeal was held to impair the obligation of Hall’s contract. 

In the case of laws by which a state promises a gratuity to anyone who will 
do a particular act (e.g., bounty laws), the performance of the act before the law 
is repealed will give rise to a contract. People v. Auditor-General, 9 Mich. 326 
(1861). 

™“The difficulty in this class of cases has always been to distinguish what is 
intended by the legislature to be an exercise of its ordinary legislative function of 
making laws, which, like other laws, are subject to its full control by future 
amendments and repeals, from what is intended to become a contract between 
the State and other parties when the terms of the statute have been accepted and 
acted upon by those parties. This has always been a very nice point; and, when 
the supposed contract exists only in the form of a general statute, doubts still 
tecur... .” New Jersey v. Yard, 95 U.S. 104, 114 (1877). 

"Dodge v. Board of Education, 58 Sup. Ct. 98, 100 (1937). In this case it 
was held that an Illinois law providing for payment of annuities to retired teach- 
ets gave teachers no vested or contractual rights, and that an amendatory statute 
reducing amounts of annuities did not impair the obligation of contract. 

But a law reducing the amount of death benefit due from a pension fund to 
which the teacher has contributed part of his wages, is an impairment of the 
obligation of contract. State v. Blied, 188 Wis. 442, 206 N.W. 213 (1925), (1926) 
3 Wis. L. Rev. 479. 

A law establishing tenure for public officials cannot vest contractual rights, 
for a public office is subject to termination at any time by the legislature creating 
it. Crenshaw v. US., 134 U.S. 99 (1890). It is well-settled, however, that a 
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In order to accomplish the purpose of a tenure law it does not 
seem necessary to vest teachers with a contractual status that could 
not be altered by a subsequent change of the law. The purpose of the 
enactment of tenure laws has been declared to be the promotion of 
good order and welfare of the state and school system by preventing 
the removal of capable and experienced teachers at the political or 
personal whim of local officials.2 Tenure acts are “based upon the 
policy of protecting the educational interests of the state, and not 
upon a policy of granting special privileges to teachers as a class 
or as individuals”.** The rights of a permanent teacher to notice 
and a hearing before being discharged, and to be reinstated to her 
position if discharged without cause, may be effectively guaranteed 
solely by force of the statute; a contractual right would be of no 
additional value to the teacher so long as the statute remains in effect. 
The grant of a contractual right would merely prevent succeeding 
legislatures from effectively exercising their power to declare the 
public policy of the state as it is then deemed to exist. In the light 
of the above considerations, and in view of the usual presumption 
with respect to legislative enactments, it may be maintained that no 
teachers’ tenure law should be construed as vesting contractual rights 
which preclude repeal or amendment of the law, unless the statute is 
susceptible of no other reasonable interpretation. 

The Indiana Supreme Court held that the Indiana Teachers’ 
Tenure Law conferred no contractual right to be continued in employ- 
ment from year to year.?5 Although the question involves, primarily, 
the construction of a state statute, in view of the constitutional ques- 
tion involved, the Supreme Court is not bound by the construction of 
the state court, but will determine independently whether or not there 
is a contract.2® But, as the Court has said, it will accept the views of 
the state court unless they are “palpably erroneous”.?7 Let us then see 
whether a holding that no contractual right was created is “palpably 
erroneous”. 

It will, perhaps, be helpful to compare the Indiana law with 
tenure laws in other states, and to trace briefly the history of the 





teacher is not a public officer. State v. Blied, 188 Wis. 442, 206 N.W. 213/(1925); 
$1 C.J. 382. 

*See Hogsett v. School District, 11 Cal. App. (2d) 328, 334 (1936); State 
v. Brand, 5 N.E. (2d) 531, 532 (Ind. 1937). 

“State v. Stout, 206 Ind. 58, 64, 187 N.E. 267, 269 (1933), quoted and 
approved in McSherry v. St. Paul, 277 N.W. 541 (Minn. 1938). 

** Cf. Auburn v. Hunt, 207 Ind. 61, 64, 191 N.E. 148, 149 (1934): “The 
source of authority for the so-called permanent teacher’s contract is the statute. 
The Legislature need not have provided for such contracts, but, since it did 0 
provide, the entire statute, with all of its provisions, must be read into and con- 
sidered as a part of the contract.” But in Kostanzer v. State, 205 Ind. 536, 546, 
187 NE. 337, 341 (1933) (a mandamus action) the court said: “But the duty 
which the judgment of the trial court compelled appellants to perform was a duty 
enjoined by statute and not by contract.” 

*See Phelps v. Board of Education, 300 U.S. 319, 322, 57 Sup. Ct. 483, 484 
(1937), and cases cited. 

* Ibid. 
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Indiana law. The statutes of many states require that teachers’ con- 
tracts be in writing signed by both parties and that a new contract be 
signed annually. Though tenure laws were enacted in some of these 
states, as a general rule the provisions regulating teachers’ contracts 
remained unchanged, and it was still necessary for a teacher to enter 
into a new contract every year notwithstanding such teacher acquired 

ent status under a tenure law. Thus there is no mention of 
the word “contract” in most tenure statutes. It seems clear that the 
tenure provisions do not become terms of the teachers’ contracts, 
and it was so held in the Phelps case. Similarily, where, as in Min- 
nesota, statutes provide in one section?® for continuing contracts for 
teachers, and in a subsequent section?® for tenure rights for certain 
teachers, it seems clear that such tenure rights would not be construed 
as being a term of the continuing contract. 

Before tenure laws were enacted in Indiana, statutes®° required 
the execution of written contracts between teachers and school cor- 
porations which were annual contracts covering a single school term. 
When the tenure provisions were adopted, sections regulating teach- 
ers’ contracts were retained, but in the section granting permanent 
tenure it was also provided that “Upon the expiration of any contract 
between the school corporation and a permanent teacher, such con- 
tract shall be deemed to continue in effect for an indefinite period 
and shall be known as an indefinite contract”.1 The purpose of this 
provision seems to be merely to relieve permanent teachers of the 
necessity of entering into a new contract each year. Clearly the rea- 
sons for the requirement that teachers enter into a new contract 
annually are not as imperative where the school board would no 
longer have authority to hire or dismiss teachers at its pleasure. In 
view of the fact that the presence of the provision for the “indefinite 
contract” is explicable on this ground, should it necessarily follow 
merely because such a contract is sanctioned in a section of the 
statutes granting permanent tenure, that the tenure rights are granted 
as a term of such indefinite contract ? 


The acquistion of tenure rights under the Indiana statute does not 
appear to be in any way dependent on any contractual obligation. 
Tenure rights are not incidental to employment under an indefinite 
contract, but, on the contrary, the privilege of an indefinite contract 
is accorded teachers who have acquired permanent status. The fact 
that the right to tenure would probably exist even though the school 
board expressly attempted to deprive a teacher of such right by their 
contract with the teacher is another indication that the right to tenure 
is not contractual but statutory. No act is contemplated on the part 
of the teachers by way of assumption of a contractual obligation 
necessary to vest them with contractual tenure rights.8? Although the 





* Mason’s Minn. Stat. (1927) §2903 as amended 1937, 

*® Mason’s Minn. Stat. (1927) §2935. 

* Burns’ Ind. Stat. Ann. (1933) §28-4304 (Act of March 7, 1921). 

™ Burns’ Ind. Stat. Ann. (Supp. 1929) §6967.1. 

™Cf. Coombes v. Getz, 285 U.S. 434, 448, 52 Sup. Ct. 435, 438, (1932). - 
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act provides that a teacher, having served five years, who thereafter 
signs a contract for further service shall become a permanent teacher, 
this provision need not be construed as vesting a teacher with con- 
tractual tenure rights. The provision merely makes it clear that even 
though a teacher has served five satisfactory years, such teacher may 
nevertheless be dismissed at the pleasure of the school board at the 
end of such fifth year. The signing of a contract for the sixth year 
is merely a prerequisite to the attainment of permanent status un- 
der the statute. Where a right granted by law is not dependent on 
agreement, it cannot be said to be contractual.3% 

The writer has attempted to show that the Indiana Teachers’ 
Tenure Law could have been reasonably construed as vesting no 
contractual tenure rights. The attempt to regulate contracts of 
teachers in the same statutory section that granted tenure rights, with 
the consequent unfortunate use of the word “contract” has probably 
led to the holding in the instant case.** Certainly considerations of the 
purposes and policy behind teacher’s tenure laws, and application of 
the usual presumption that laws dealing with matters of such wide 
public concern as education are not intended to vest private contrac- 
tual rights, would have favored a contrary holding. 

Paut P. Lipton. 


CONSTITUTIONAL LAW—TAXATION BY STATE AND FEDERAL Gov- 
ERNMENTS OF EacH OTHER’S INSTRUMENTALITIES.—The Supreme 
Court’s recent overruling of two decisions! in the field of state and 
federal taxation of the other’s instrumentalities has aided the achieve- 
ment of some degree of consistency and coherence among the de- 
cisions. Like so many other constitutional law problems, the Su- 
preme Court’s problem in deciding what agencies of the federal or 
state governments are exempt from taxation has been essentially a- 
practical one. The history of the development of the doctrine that the 
agencies and instrumentalities of either of the dual governments un- 
der which we live are necessarily free of taxation by the other? has 
been a process of drawing lines where logic might not expect to find 
a line drawn; of finding fairly tenuous distinctions between cases in 
order to preserve legal consistency and still give effect to a determin- 
ation which the Court has more or less intuitively made. Chief Justice 
Hughes recognized this when, in a recent decision® on the matter, he 





"6 Page, Contracts (2d ed. 1920), $3645. 

“Cf. Crenshaw v. US., 134 US. 99, 108 (1890): “The great question of 
protection to contract rights and vested rights, which forms such an interesting 
and important feature of our constitutional law, is not dominated by the turn of 
a phrase. Our courts, both state and national, look on these questions through 
the form to the substance of things. . . .” 

* Gillespie v. Oklahoma, 257 US. 501, 42 Sup. Ct. 151, 66 L. ed. 338 (1922); 
Burnet v. Coronado Oil & Gas Co.. 285 U.S. 393, 52 Sup. Ct. 443, 76 L. ed. 815 
(1932). 

* First enunciated in McCullough v. Maryland, 4 Wheat. 316, 4 L. ed. 579 
(1819). 
* James v. Dravo Contracting Co., 58 Sup. Ct. 208 (Dec. 15, 1937). 
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declared that the effort of the Court in this difficult field has been 
to apply a practical criterion. But in its. very latest decision,‘ the 
Court appears to be trying to cut through some of these tenuous dis- 
tinctions and find a consistent way to apply its criterion. 

The basic principle of these cases is a necessary result of our dual 
system of government and is found implied in the very existence of 
that system rather than in any express words of the Constitution.® 
It is just the necessity of maintaining that dual system, opposed by 
another equally important requirement of leaving the sovereign 
power of taxation as untrammeled as possible, which has led to the 
decision of each practical problem as it presented itself to the Court. 

The recent decisions, that state taxation of the gross receipts of 
one working under a contract with the federal government,® and that 
federal taxation of income arising under a lease of state oil lands,? 
are equally permissible, has led to the attempt to find some basis for 
what the Court has done. Certain propositions have been and are 
fairly clear. The most obvious of these is that property, such as land,® 
owned by the sovereign itself cannot be taxed. But an interest distinct 
from that of the sovereign in the land, such as a mining claim® owned 
by an individual on land of the government, may be reached. 

Another clear corollary of the principle is that the salary of an 
officer of one government is not subject to taxation by the other 
of our dual sovereigns,!° because .he is an instrumentality through 
which the government performs its functions. This was enunciated 
early in the famous case of Collector v. Day.'! The real problem as to 
officers’ salaries is often found in another field: that of determining 
whether the department for which they work is exercising an essen-, 
tially governmental function,!* since the principal doctrine as applied 
to state governments is that they must be acting in a strictly gov- 
ernmental capacity in order to have their acts or the salaries of their 
officers exempt from taxation.'® 


*Helvering v. Mountain Products Corp., decided March 7, 1938. : 

‘Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (1870); Metcalf & Eddy v. 
Mitchell, 269 U.S. 514, 46 Sup. Ct. 172, 70 L. ed. 384 (1925). 

*James v. Dravo Contracting Co., 58 Sup. Ct. 208 (Dec. 15, 1937). 

_ 'Helvering v. Mountain Products Corp., (decided March 7, 1938). 

*Van Brocklin v. Tennessee, 117 U.S. 151, 6 Sup. Ct. 670, 29 L. ed. 845 
(1885); New Brunswick v. U.S., 276 US. 547, 48 Sup. Ct. 344, 72 L. ed. 688 
(1927). 

*Forbes v. Gracey, 94 US. 762, 24 L. ed. 313 (1876); Elder v. Wood, 208 
US. 226, 28 Sup. Ct. 263, 52 L.ed. 464 (1907). 

* Dobbins v. Commissioner of Erie County, 16 Pet. 435, 10 L. ed. 1022 
(1842); Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (1870). 

"11 Wall. 113, 20 L. ed. 122 (1870). 

™ Helvering v. Powers, 293 U.S. 214, 55 Sup. Ct. 171, 79 L.ed. 291 (1934) ; 
People v. Graves, 299 U.S. 401, 57 Sup. Ct. 269, 81 L.ed. 306 (1937); Brush v. 
Commissioner of Internal Revenue, 300 US. 353, 57 Sup. Ct. 495, 81 L.ed. 691 
(1937). 

“US. v. Railroad Co., 17 Wall. 322, 21 L. ed. 544 (1872); Ambrosine v. 
US., 187 US. 1, 23 Sup. Ct. 1, 47 L.ed. 49 (1902); South Carolina v. U.S., 199 
US. 437, 26 Sup. Ct. 110, 50 L. ed. 260 (1905); Ohio v. Helvering, 292 US. 
360, 54 Sup. Ct. 725, 78 L. ed. 1307 (1934); Helvering v. Powers, 293 US. 214, 
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It is not necessary that there be an administrative de 
or an officer before the exemption will be applied. Chcpepetiean til 
stock of which is completely owned by the United ‘States, and which 
are used for public purposes, are instrumentalities of the government 
in the full sense of the word,'* and their property and the salaries of 
their officers are exempt from taxation.'5 

A tax will not be permitted to reach securities'* issued by either 
government or the subsidiary of either one, and this rule is applied 
despite the outward form the tax may take.1™ Income from these 
securities is included within the limits of the immunity,* because it 
is feared that a tax on the income will affect the making of the credit 
contract. 

The more difficult problems of applying the general doctrine ap- 
pear when the tax does not impinge on the property or officer of 
some government department or corporation but does affect a per- 
son or corporation which is connected with the government through 
some sort of grant or license. A great number of this class of cases 
have come up in connection with railroads and telegraph companies 
which were given certain privileges by congress in return for priorities 
granted by the corporations to the government. License taxes are in- 
valid!® because the companies are instrumentalities for the purpose of 
transmitting government messages and troops, but the state may levy 
property?® taxes on the corporation. An important consideration 
affecting the decisions, that property taxes were valid although the 
license taxes were not, was the large proportion of property which 





55 Sup. Ct. 171, 79 L.ed. 291 (1934); Brush v. Commissioner of Internal Rev- 
enue, 300 US. 353, 57 Sup. Ct. 495, 81 L.ed. 691 (1937). 

*“ Clallam County v. US., 263 U.S. 341, 44 Sup. Ct. 121, 68 L. ed. 328 (1923). 

* Clallam County v. US., 263 US. 341, 44 Sup. Ct. 121, 68 L. ed. 328 (1923); 
Baltimore National Bank v. State Tax Commission, 297 U.S. 209, 56 Sup. Ct. 
417, 80 L.ed. 586 (1936); People v. Graves, 299 U.S. 401, 57 Sup. Ct. 269, 81 
L. ed. 306 (1937). 

Weston v. Charleston, 2 Pet. 449, 7 L. ed. 481 (1829); Banks v. Mayor, 
7 Wall. 116, 19 L.ed. 57 (1868); Farmer’s Bank v. Minnesota, 232 U.S. 516, 34 
Sup. Ct. 354, 58 L.ed. 706 (1913). 

™ Home Savings Bank v. Des Moines, 205 U.S. 503, 27 Sup. Ct. 571, 51 
L. ed. 901 (1907); Miller v. Milwaukee, 272 US. 713, 47 Sup. Ct. 280, 71 L. ed. 
487 (1927); Northwestern Mutual Life Ins. Co. v. Wisconsin, 275 U.S. 136, 48 
Sup. Ct. 55, 72 L. ed. 202 (1927); Nat’l Life Ins. Co. v. US., 277 US. 508, 48 
Sup. Ct. 591, 72 L. ed. 968 (1928). 

* Pollock v. Farmers’ Loan & Trust Co., 157 US. 429, 15 Sup. Ct. 727, 39 
L. ed. 845 (1895). 

* Telegraph Company v. Texas, 105 U.S. 460, 25 L. ed. 1067 (1881); Leloup 
v. Port of Mobile, 127 U.S. 640, 8 Sup. Ct. 1380, 32 L. ed. 311 (1887); Williams 
v. City of Tallegeago, 226 U.S. 404, 33 Sup. Ct. 116, 57 L. ed. 275 (1912). 

*” Thomson v. Pacific Railroad, 9 Wall. 579, 19 L. ed. 792 (1869) ; i 
Co. v. Peniston, 18 Wall. 5, 21 L. ed. 787 (1873); Western Union Telegraph Co. 
v. Mass., 125 US. 530, 8 Sup. Ct. 974, 31 L. ed. 795 (1881); Western Union 
Telegraph Co. v. Mississippi, 190 US. 412, 23 Sup. Ct. 730, 47 L. ed. 1116 (1902); 
Choctaw, Q. & G. R.R. v. Mackey, 256 US. 531, 41 Sup. Ct. 582, 65 L.ed. 1076 


(1921). 
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would be free of taxation if all recipients of any sort of governmental 
privileges were brought within the rule. 

In line with the general tenor of these decisions, it has been 
held that the receipt of patents, copyrights?! or licenses?? from 
either government will not prevent the taxation of the companies 
holding them. This is true both of the license?* and of the ad 
valorem** types of taxes, because the recipients do not exercise any 
governmental function. Nor will the fact that a franchise was 
granted by a state government prevent the levy of a federal excise 
tax measured by net corporate income on the corporation franchise 
itself,25 so long as the corporation does not carry into effect some 
power of the sovereignty. This seems a realistic decision, consider- 
ing the very routine way in which corporate franchises are now 
granted, and also remembering that the very largest proportion of the 
national business is conducted by corporations existing under such 
state franchises. 


At the point where the person or corporation is connected with 
the government only by contract, and not by license or grant of privi- 
lege, the Court has drawn a rather clear and definite line, putting that 
independent contractor outside the scope of the immunity doctrine.?® 
A tax on the property of such an independent contractor, even when 
used in the performance of the contract, is valid as it does not hinder 
the government in the performance of its functions.2* That is true 
also of a tax either on the net?® or gross?® income from the contract. 
But the Court reiterates, in passing, that any tax on the contract 
itself would be void, since the contract is a government instrumen- 
tality. 





™ Educational Films Corp. v. Ward, 282 US. 379, 51 Sup. Ct. 170, 75 L. ed. 
400 (1931); Fox Film Corp. v. Doyal, 286 US. 123, 52 Sup. Ct. 546, 76 L. ed. 
1010 (1931). 

"Fidelity & Deposit Co. of Maryland v. Pennsylvania, 240 U.S. 319, 36 Sup. 
Ct. 398, 60 L. ed. 664 (1915); Susquehanna Power Co. v. State Tax Commission, 
283 U.S. 291, 51 Sup. Ct. 434, 75 L. ed. 1042 (1931); Federal Compress Co. v. 
McLean, 291 U.S. 17, 54 Sup. Ct. 279, 78 L. ed. 617 (1934). 

™Fox Film Corp. v. Doyal, 286 U.S. 123, 53 Sup. Ct. 546, 76 L. ed. 1010 
(1931). 

“See cases cited supra notes 21 and 22. 

*Flint v. Stone Tracy Co., 220 US. 107, 31 Sup. Ct. 342, 55 L. ed. 389 
(1910). 

“Metcalf & Eddy v. Mitchell, 269 U.S. 514, 46 Sup. Ct. 172, 70 L. ed. 384 
(1925); James v. Dravo Contracting Co., 58 Sup. Ct. 208 (Dec. 15, 1937). 

"Baltimore Shipbuilding & Dry Dock Co., v. Baltimore, 195 US. 375, 25 
Sup. Ct. 50, 49 L. ed. 242 (1904); Gromer v. Standard Dredging Co., 224 US. 
362, 32 Sup. Ct. 449, 56 L. ed. 801 (1911); Trinityfarm Construction Co. v. 
Grosjean, 291 U.S. 466, 54 Sup. Ct. 469, 78 L. ed. 918 (1934). 

*Metcalf & Eddy v. Mitchell, 269 U.S. 514, 46 Sup. Ct. 172, 70 L. ed. 384 
(1925). 

* James v. Dravo Contracting Co., 58 Sup. Ct. 208 (Dec. 15, 1937); Silas 
Mason Co. v. Tax Commission, 58 Sup. Ct. 233 (Dec. 15, 1937). 
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Although his property and income can be reached, the sale? by 
an independent contractor of materials to be used by the government 
may not be taxed, because this sort of taxation would tend to re- 
tard directly the securing of things needed by the government to be 
used for its purposes. 

The knottiest problem of this limited field of constitutional law 
has been found, until recently, in the attempt to distinguish the “in- 
dependent contractor’’’! cases from an earlier line of decisions, deal- 
ing with something which, it was felt, was very analogous. These 
latter decisions concerned taxes on the property or income of those 
who had the oil and gas rights of the restricted Indian lands under 
leases with the government. The connection of these people with the 
federal government was therefore essentially contractual. But these 
taxes were held void®? as they would prevent the government’s mak- 
ing the most advantageous terms possible for its Indian wards. In 
analogous fashion, a federal income tax imposed upon one who held 
oil and gas leases of lands given to and held by the state of Oklahoma 
for the benefit of the school fund, and which included income derived 
under these leases, was declared invalid.2* The Court also refused 
to allow the imposition of both an income tax** and a tax on the 
ores from the lands before the portion of the ores belonging to the 
lessor, the government, had been segregated.*® 

It was difficult to reconcile these two lines of cases. It was thought 
in this latter group, the lease cases, the government was handing over 
to the lessee the doing of the very act which was involved in carry- 
ing out the government function, while in the so-called independent 
contractor cases, the contractors were just providing the material 
basis for the exercise of the public function. That possible distinc- 
tion and rationalization came up against a stone wall in Alward v. 
Johnson,®* where a tax on the gross receipts of a business in which 
the main source of profits was the carrying of the mails, was held 
proper. Certainly carrying the mails is as near to the exercise of the 
function itself as it is possible to find. It is true, as may be pointed 





* Panhandle Oil Co. v. Knox, 277 US. 218, 48 Sup. Ct. 451, 72 L. ed. 857 
(1927); Indian Motorcycle Co. v. US., 283 U.S. 570, 51 Sup. Ct. 601, 75 L. ed. 
1277 (1931); Graves v. Texas Company, 298 US. 393, 56 Sup. Ct. 818, 80 L. ed. 
1236 (1936). 

™ See notes 26 and 27 supra. 

™ Gillespie v. Oklahoma, 257 U.S. 501, 42 Sup. Ct. 151, 66 L.ed. 338 (1922); 
Jaybird Mining Co. v. Weir, 271 U.S. 609, 46 Sup. Ct. 592, 70 L. ed. 1109 (1925). 
The Court also held void a state privilege tax on the lessee of a coal mine from 
the government in Choctaw & Gulf R.R. v. Harrison, 235 U.S. 292, 35 Sup. Ct. 
27, 59 L. ed. 234 (1914). A tax on the capital stock of a corporation owning 
such leases was invalidated in Indian Oil Co. v. Oklahoma, 240 US. 522, 36 Sup. 
Ct. 453, 60 L. ed. 779 (1916). 

* Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 52 Sup. Ct. 443, 76 L. ed. 
815 (1932). 

“ Gillespie v. Oklahoma, 257 US. 501, 42 Sup. Ct. 151, 66 L. ed. 338 (1922). 

* Jaybird Mining Co. v. Weir, 271 U.S. 609, 46 Sup. Ct. 592, 70 L. ed. 1109 
(1925). 

* 282 U.S. 209, 51 Sup. Ct. 272, 75 L. ed., 496 (1930). 
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out, that in that case, the ostensible gross receipts tax was inter- 
preted as a general property tax, in lieu of all other taxes. But in the 
latest decision which reaffirmed the doctrine that the income arising 
under a contract with the government is within the boundaries of 
legitimate taxation,’ the Court makes clear that its decision in the 
Alward case was based not on the form of the tax, but on the purely 
contractual relation of the person taxed with the government. 

In addition, it might have been said that the building of dams 
and locks,3* and the suggestion and planning of details of water 
supply for a great city,®® is as closely related to the carrying out of the 
function of controlling navigable rivers and of taking care of the 
health of inhabitants, respectively, as the collection of oil and gas*® 
is to the guarding of the fortunes of the American Indians. At any 
rate, the Court has never made explicit that idea of performing the 
function itself as the reason for its decisions in those cases. 


These inconsistencies were due to a rather basic difference in 
attitude on the part of certain members of the Court toward the 
very generalized formula which had been given in McCullough v. 
Maryland*‘and other early cases, which the Court was attempting 
to use as a guiding principle and to apply to a variety of very ¢iffer- 
ent situations. This dissimilarity of attitude can be shown by state- 
ments of general policy made in the cases. Justice Holmes expressed 
a feeling in the dissent*? which would go far toward allowing taxa- 
tion of borderline instrumentalities when he said that the power to tax 
is not really the power to destroy while the Supreme Court sat. 
Taxes should not be held void because of possible later encroach- 
ments, because the Court was always there with the principle ready 
to be invoked, when it was necessary, to protect either the state or na- 
tional government from the other. It is incumbent upon the Court to 
decide each case not from fear of what might happen in another 
situation, but on a concept of reasonableness and degree. That theory 
clearly differs from that of the justice in a later*® case who said that 
the application of the principle of immunity does not depend on the 
amount of the exaction, the weight of the burden, or the extent of 
the resulting interference with sovereign independence. The princi- 
ple is an absolute one, wholly unaffected by distinctions of degree. 

The divergence between these two interpretations of the funda- 
mental doctrine with which the Court is dealing is made more acute 
as the governmental regulation of, and tie-up with business increases, 

"James v. Dravo Contracting Co., 58 Sup. Ct. 208 (Dec. 15, 1937). 

“This was the situation in the Dravo case, ibid. 

*This occurred in the case of Metcalf & Eddy v. Mitchell, 269 US. 514, 46 
Sup. Ct. 172, 70 L. ed. 384 (1925). 

“This was the function involved in the case of Gillespie v. Oklahoma, 257 
US. 501, 42 Sup. Ct. 151, 66 L. ed. 338 (1922). 

“4 Wheat. 316, 4 L. ed. 579 (1819). 
on Oil Co. v. Knox, 277 US. 218, 48 Sup. Ct. 451, 72 L. ed. 857 

“Trinityfarm Construction Co. v. Grosjean, 291 U.S. 466, 54 Sup. Ct. 469, 
78 L. ed. 918 (1934). 
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as more and more of our corporations and people come just enough 
under the government’s wing to cry “Exemption!” and rush into 
court, bringing the Supreme Court face-to-face with another border- 
line case and thus with another difficult problem. 

Within the last few months, the attitude which might be charac- 
terized as Holmesian has become the prevailing opinion among the 
personnel of the Court, and has found expression in the recent de- 
cisions which have overruled, in words or in spirit, many of the 
early lease cases. The decision in the case of James v. Dravo Con- 
tracting Co.,** on the taxation of independent contractors was handed 
down first and its inconsistency with the spirit of such cases as 
Gillespie v. Oklahoma*® was soon apparent. Within a few months the 
validity of a federal income tax on income arising under leases of 
Wyoming lands held for the state public school fund was upheld,* 
as was such a tax on income arising under leases of tide-lands owned 
by the state of California.*7 

In the opinion in the Helvering case Chief Justice Hughes ques- 
tioned the ground of the decision in the Gillespie*® case. He said: 


In the light of the expanding needs of State and Nation, the inquiry has 
been pressed whether this conclusion has adequate basis; where in a case where 
the tax is not laid upon the leases as such, or upon the Government’s prop- 
erty or interest, but is imposed upon the gains of the lessee, like that laid 
upon others engaged in similar business enterprises, there is such a direct and 
substantial interference with the performance of the government’s obligation 
as to require immunity for the lessee’s income. 


Instead of following the precedent of the earlier cases, the Court 
adverted to the principle which had also been noted in many cases in 
this field: that the power to tax should not be crippled by extending 
the exemptions to subjects where there is only a remote, if any, in- 
fluence upon the government as a result of the tax. Feeling that the 
possible effect of an income tax on the lessee’s income was of just 
that remote type from which the government did not need protection, 
and that the danger of such a tax was only a theoretical one, the 
Court over ruled the Gillespie v. Oklahoma*® and Burnet v. Coronado 
Oil and Gas Co.®® cases. This enabled it to decide the case involving 
the Wyoming leases in harmony with the general policy stated by 
Justice Hughes. 

The overruling of these cases leaves standing as “good law” at 
least one seeming illogicality in this field of law. This is the mandate 
that the income of securities issued by one government cannot be 





“58 Sup. Ct. 208 (Dec. 15, 1937). 

“ Gillespie v. Oklahoma, 257 U.S. 501, 42 Sup. Ct. 151, 66 L. ed. 338 (1922). 

“ Helvering v. Mountain Products Co., decided March 7, 1938. 

“ Bankline Oil Co. v. Commissioner of Internal Revenue, decided March 7, 
1938. 

“ Gillespie v. Oklahoma, 257 U.S. 501, 42 Sup. Ct. 151, 66 L. ed. 338 (1922). 

#257 US. 501, 42 Sup. Ct. 151, 66 L. ed. 338 (1922). 

© 285 US. 393, 52 Sup. Ct. 443, 76 L. ed. 815 (1932). 
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taxed by the other®! because of the effect on the making of an ad- 
vantageous credit contract for the government. That decision is con- 
sistent with the earlier lease cases, for there too, the reason for in- 
validating the tax was its hampering effect on the making of con- 
tracts. But it is not consistent, at least on its face, with the recent 
decisions, especially that in the Dravo? case. It can easily be argued 
that a tax on gross receipts under a service contract can be easily 
passed on to the government, since that type of tax might be fairly 
accurately forecast and that therefore it will be as dangerous to the 
sovereignty making the service contract as a tax on the income from 
a credit contract. The Court gives no intimation of changing its de- 
cision as to taxation of income from securities. That decision is 
mentioned as settled law in the majority opinion in Helvering v. 
Mountain Products Co.5* In spite of the prima facie inconsistency 
which can be found, it is submitted that the Court ought not to over- 
tule its decision relating to income from securities. Here is a chance 
to apply the practical criterion which the Court has in mind. It is 
commonly known that the government is able to sell its bonds more 
easily and at a lower rate of interest not only because of the confi- 
dence and comparative safety of government securities but because 
they are tax-exempt. This is particularly true of the securities of the 
less wealthy states and of many municipalities. A tax on the in- 
come from such securities would undoubtedly have such a strong 
effect on the possibility of their getting credit, that to allow such a tax 
would have a substantial chance of destroying, in a real functioning 
sense, many of these state subsidiaries. 

Although the Holmesian attitude prevails in the Court today, there 
is still an articulate minority respresenting the view which brought 
about the decision in the Gillespie®* case. Justice Butler wrote a dis- 
senting opinion in which he stated that there seemed no important 
ground for overruling cases which had been looked upon as settled 
law. But the Gillespie case and the others of its type of interpretation 
had been settled law only in the most legalistic sense. The original 
decision was of the five-to-four type; and had been later whittled 
down.55 The Court might have further attenuated it in its latest case. 
Chief Justice Hughes recognized a possible escape from the drastic 
act of overruling, since the company involved in the latest decision®® 
received its income under a deed of trust and not directly under the 
lease. However, the Court wisely refused to further attenuate a case 
which it really disapproved, and took the more consistent way of de- 
daring its disapproval in no unmistakable terms. 





"Pollock v. Farmers’ Loan & Trust Co., 157 US. 429, 15 Sup. Ct. 727, 39 
L. ed. 845 (1895). 

58 Sup. Ct. 208 (Dec. 15, 1937). 

"Decided March 7, 1938. 

“Gillespie v. Oklahoma, 257 U.S. 501, 42 Sup. Ct. 151, 66 L. ed. 338 (1922). 

“Burnet v. Jergens’ Trust, 288 U.S. 508, 53 Sup. Ct. 439, 77 L. ed. 925 
(1932). 
“Helvering v. Mountain Products Corp., decided March 8, 1938. 
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It is interesting to note that Justice Roberts, who in most cases 
voted with the group which is now the majority, wrote a dissenti 
opinion in the Dravo*" case dealing with the income of the person who 
had a purely contractual relation with the government. However, he 
did join in the overruling of the lease case. Whether it was because 
he felt there was a substantial effect on government function or 
whether he wished consistency, although it was consistency with a 
case of which he disapproved, is not quite clear from his opinion. 

“Experience has shown that there is no formula by which that 
line (of the Court’s decisions) may be plotted in advance”, said the 
Court in the Metcalf and Eddy v. Mitchell®® case. That is undoubt- 
edly true; but although the line may be a wavering one, it will prob- 
ably go in the same general direction for a few years to come, if the 
Holmesian attitude of considering the practical effect as the basic 
criterion continues to be the prevailing attitude of the Court. 

NorMA GOLDSTEIN. 


EXEMPTIONS—EFFECT OF BANKRUPTCY ON RIGHTS OF CREDITORS 
To WHom Exemption Statute Does Not Appry.—Section 272.18 
of the Wisconsin Statutes lists the various kinds of personal property 
exempt from execution or attachment. The owner’s right to claim 
exemption is qualified by subsection twenty-three as follows: “No 
property exempted by the provisions of this section shall be exempt 
from execution or attachment brought by any person for the recovery 
of the whole or any part of the purchase money of the same prop- 
erty”’.?, Based on the same principle, are statutes providing that 
there shall be no homestead exemptions against wages for manual 
work and labor ;* or that property is not exempt from levy for a 
tort ;* or that wages are exempt as to creditors for necessaries.’ The 
position of the creditor who is the holder of a note in which the deb- 
tor has waived his exemptions, as he may do in certain states,® is 
analagous, for although the exemption is good as against general 
creditors, it cannot be claimed as against the holder of the waiver note. 

No question arises in the interpretation of the Wisconsin statute 
or of the similar statutes mentioned above when the creditor brings an 
action in the state court. The creditor may levy execution upon or 
attach the property which is not exempt as to him. A question does 





* 58 Sup. Ct. 208 (Dec. 15, 1937). 

* 269 US. 514, 46 Sup. Ct. 172, 70 L. ed. 384 (1925). 

* Wis. Stats. (1937). 

*Similar statutes exist in Arkansas, Florida, Georgia, Iowa, North Dakota, 
Ohio, South Carolina (constitutional provision), Texas, and Virginia. 

*In re Phillips, 209 Fed. 490 (D. C. W.D. Wash. 1913). 

“In re Brumbaugh, 128 Fed. 971 (D. C. D. Penn. 1904). 

‘In re Sims, 176 Fed. 645 (D. C. S.D. N. Y. 1910); In re Nixon, 34 Fed. 
(2d) 667 (D. C. N.D. Okla. 1929). 

*In re Camp, 91 Fed. 745 (D. C. N.D. Ga. 1899); In re Hall, 96 Fed. 185 
(D. C. N.D. Ga. 189°); Roden Grocery Co. v. Bacon, 133 Fed. 515 (C.C.A. 5th 
1904). 
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arise, however, when the debtor either voluntarily or involuntarily 
comes within the jurisdiction of the bankruptcy court before the 
creditor has levied. 

A case involving this fact situation was recently before the Circuit 
Court of Appeals of this circuit.7 In the two months period before 
filing a voluntary petition in bankruptcy, a hopelessly insolvent Wis- 
consin resident bought on credit from several stores a large quantity 
of wearing apparel and household furnishings, in an amount much 
greater than the ordinary needs of his small family. Only a few 
days after making some of these purchases, he filed a petition in 
bankruptcy, and as required by the Bankruptcy Act,® he included a 
schedule of his property claimed as exempt, in which he listed ““House- 
hold goods, furniture and wearing apparel belonging to Petitioner 
(Claimed Exempt) Value $200.” The vendor creditors objected to 
his discharge in bankruptcy on the grounds that the failure to schedule 
in greater detail the wearing apparel and furniture which had not 
been paid for amounted to a concealment of the property with intent 
to hinder, delay or defraud his creditors. The Circuit Court of 
Appeals, reversing the lower court, held that since the Wisconsin 
statute on exemptions!® placed no limitation on the items or value 
of the property claimed as exempt, other than that the value of 
household furniture claimed as exempt should not exceed $200, it was 
not incumbent upon the bankrupt to either itemize or value such 
property and that failure to do so did not amount to concealment with 
intent to defraud creditors. The court declared that the bankrupt 
might claim such property as exempt, citing the following excerpt 
from Remington on Bankruptcy: 


Nevertheless, the law is settled differently, and seems to be in brief, that the 
sole question to be determined by the bankruptcy court is whether or not 
the property is exempt as against creditors in general. If it be so exempt, 
then it is to be set apart, and further administration of it refused, notwith- 
standing that as to some creditors, it might not be exempt.” 


The court then went on to say: “The procedure to be followed 
by a creditor in protecting such rights as are provided by Section 
217.18 (23) is not pertinent to the issues presented”. Inferentially 





"In re Lippow, 92 Fed. (2d) 619 (C.C.A. 7th 1937). 

*Bankruptcy Act §7(8) provides: “The bankrupt shall . . . (8) prepare, 
make oath to and file in court within ten days unless further time is granted, after 
the adjudication, if an involuntary bankrupt, and with the petition if a voluntary 
bankrupt, a schedule of his property, etc., . . . and a list of his creditors, etc., and 
a claim for such exemptions as he may be entitled to. .. .” 

*Bankruptcy Act, §14 (4) provides that “The judge shall . . . investigate the 
merits of the application and discharge the applicant, unless he has . . . (4) at 
any time subsequent to the first day of the twelve months immediately preceding 
the filing of the petition, transferred, removed, destroyed, or concealed or per- 
mitted to be removed, destroyed, or concealed any of his property, with intent to 
hinder, delay or defraud his creditors. . . .” 

* Wis. Stats. (1937) §272.18. 
* 3 Remington on Bankruptcy, (3rd ed. 1923) 149. 
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then, there is a procedure which a creditor 
aan p may follow to protect 
Before sketching a possible procedure, a brief resume of the 
pertinent provisions of the Bankruptcy Act is required. The Bank- 
ruptcy Act provides that in determining what property is to be ex- 
empt, the courts of bankruptcy will be governed by the statutes of 
the debtor's domicile.12 The bankrupt must make claim to his ex- 
emptions.'® For this purpose the Supreme Court has provided a 
form known as schedule B (5) which provides that the claimant 
should list “the property claimed to be exempted by the state laws, its 
valuation, etc.” However, the failure to specify particularly what 
items are claimed and their value is not such a defect as will defeat 
the exemption, for as the Circuit Court of Appeals said: 


The court cannot assume from the mere failure to specifically mention such 
property that it was not included in the general description contained in 
appellant’s schedule, nor does the Bankruptcy Act contain any such require- 
ment. It is true the caption to the official form of schedule makes such 
suggestion, but this is merely directory and not mandatory. 


This is the weight of authority,1* and seems right on principle, for to 
hold otherwise would be to make the provision in the schedule over- 
ride the law itself. If the bankrupt has made claim to his exemption, 
the defect, in that the claim does not confo.m to the directions for 
filling out the schedule, may be remedied by amending the claim.’ 
Exempt property must also be scheduled as assets elsewhere in 
schedule “B” as well as claimed in schedule “B” (5).1® After the 
bankrupt has made his claim to exemptions it is the duty of the 
trustee “to set apart the bankrupt’s exemptions”.'7 For this purpose, 
the trustee does not have title to the exempt property but merely 





* Bankruptcy Act §6 “This Act shall not affect the allowance to bankrupts 
of the exemptions which are prescribed by the state laws in force at the time of 
the filing of the petition in the state wherein they have had their domicile for 
the six months or the greater portion thereof immediately preceding the filing of 
the petition.” 

13 | | and a claim for such exemptions as he may be entitled to. . . .” Bank- 
ruptcy Act, §7 (8) and note 8, supra. 

“Lipman v. Stein, 134 Fed. 235 (C.C.A. 3rd 1905); Burke v. Guarantee 
Title and Trust Co., 134 Fed. 562 (C.C.A. 3rd 1905); In re Duffy, 118 Fed. 926 
(D. C. M.D. Penn. 1902). 

Bankruptcy Act, §39 (a) (2) “Referees shall examine all schedules of 
property and lists of creditors filed by bankrupts and cause such as are incom- 
plete or defective to be amended.” 

In re Bean, 100 Fed. 262 (D. C. D. Vermont 1900); “Money received from 
the U.S. as a pension and remaining in the pensioner’s hands at the time of filing 
bis petition in bankruptcy should be listed in his schedule of assets under the 
heading of ‘cash on hand’, with a statement that he claims it as exempt. If 
omitted without fraudulent intent the bankrupt may be allowed to insert it by 
amendment.” In re White, 109 Fed. 635 (D. C. W.D. Mo. 1901); In re Todd, 
112 Fed. 315 (D. C. D. Vermont 1901). 

Bankruptcy Act, §47 (a) (11) “Trustees shall respectively . . . set apart 
the bankrupt’s exemptions and report the items and estimated value thereof to 
the court as soon as practicable after their appointment.” 
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custody for a time sufficient to allow him to set it aside to the 
bankrupt.?8 

The procedure to be followed in cases like the one presented here 
arising under the Wisconsin statute, and cases under similar or 
analagous statutes, hinges on the question of whether the trustee has 
title or mere custody of the property of the bankrupt which is exempt 
as to claims of general creditors, but not exempt under the state 
statutes as to certain claimants, as vendor creditors, holders of waiver 
notes, tort judgment creditors, etc. The great majority of the courts 
in construing the section of the Bankruptcy Act which provides that 
the trustee shall have no title to the exempt property, have concluded, 
that since exempt property is not part of the bankrupt’s assets, the 
bankruptcy court has no power to administer exempt property.!® 
These decisions follow the rule of the United States Supreme Court 
given in Lockwood v. Exchange Bank.?° A Georgia debtor had given 
a note to a creditor in which he waived his homestead exemption. 
The U. S. Supreme Court held that the bankruptcy court could not 
administer the exempt property (homestead) for the benefit of this 
creditor and in construing the Bankruptcy Act said: 


The fact that the Act of 1898 confers upon the court of bankruptcy authority 
to control exempt property in order to set it aside, and thus exclude it from 
the assets of the bankrupt estate to be administered, affords no just ground 
for holding that the court of bankruptcy must administer and distribute, as 
included in the assets of the estate, the very property which the act in 
unambiguous language declares shall not pass from the bankrupt or become 
part of the bankruptcy assets. The two provisions of the statute must be 
construed together and both be given effect. Moreover, the want of power 
in the court of bankruptcy to administer exempt property is besides shown 
by the context of the act, since throughout its text exempt property is con- 
trasted with property not exempt, the latter alone constituting assets of the 
bankrupt estate subject to administration. 


The minority rule, while supported by a few cases, seems to be 
based on better reasoning.?! These cases concede that the bankruptcy 
court has no power to administer exempt property. But the trustee 
has the custody of the property and it is his duty “to set apart the 
bankrupt’s exemptions”. Therefore when the bankrupt makes a claim 





“Bankruptcy Act, §70 (a) “The trustee . .. shall be vested by operation 
of law with the title of the bankrupt . . . except in so far as it is to property 
which is exempted.” 

*” Lockwood v. Exchange Bank, 190 US. 294, 23 Sup. Ct. 751, 47 L.ed. 1061 
(1902); McGahan v. Anderson, 113 Fed. 115 (C.C.A. 4th 1902); Ingram v. 
Wilson, 125 Fed. 913 (C.C.A. 8th 1903); Cannon v. Dexter Broom & Mattress Co., 
120 Fed. 657 (C.C.A. 4th 1903); In re Camp, 91 Fed. 745 (D. C. N.D. Ga. 1899) ; 
In re Hatch, 102 Fed. 280 (D. C. S.D. Iowa 1900); In re Wells, 105 Fed. 762 
(D. C. W.D. Ark. 1900). 

* Ibid. 

™ McGahan v. Anderson, 113 Fed. 115 (C.C.A. 4th 1902); Cannon v. Dexter 
Broom & Mattress Co., 120 Fed. 657 (C.C.A. 4th 1903); In re Tobias, 103 Fed. 
68 (D. C. W.D. Va. 1900); In re Boyd, 120 Fed. 999 (D. C. N.D. Iowa 1903) ; 
In re Campbell, 124 Fed. 417 (D. C. W.D. Va. 1903); In re Schecter, 9 Am. Bky. 
Rep. 729 (D. C. Colo., 1903) ; In re Phillips, 209 Fed. 490 (D. C. W.D. Wash. 1913). 














WISCONSIN LAW REVIEW [Vol. 1938 





514 


to exemptions, which property is not exempt as to certain creditors 
the trustee may declare that under the laws of the state of the debtor’s 
domicile, the property is not exempt, and disallow the exemption. But 
the effect of such a ruling is to make this property part of the assets 
in which all creditors share pro rata.22 Only a few of the cases 
following the rule of In re Boyd?* hold that the bankruptcy court has 
the power to administer this property for the exclusive benefit of the 
creditor as to whom it was not exempt. This was a case arising 
under an Iowa statute like the Wisconsin statute. The court in order- 
ing that the property not paid for be sold and the proceeds turned 
over to the vendor creditors based its decision on the fact that the 
bankrupt, by instituting bankruptcy proceedings had cut off these 
creditor’s legal rights to sue in the state courts, and that “it is but 
common justice to furnish them with an equal and adequate remedy 
in the court itself which maintains control of the property”. An inter- 
esting theory for the decision is given by several of the courts follow- 
ing the minority rule. Under Section forty-seven of the Bankruptcy 
Act as amended in 1910,?4 the trustee is to be deemed vested with 
all the rights, powers and remedies of a creditor holding a lien by 
legal or equitable process on property in his custody. Therefore, 
when the trustee gets custody of the property which has not been 
paid for, the property is in effect seized or levied upon in behalf 
of the creditors, and is not exempt in the hands of the trustee.?5 
This question, despite the opinions of a few of the courts, has not 
been conclusively answered because it has been used to bolster up 
an equitable result rather than. decided on its merits. Remington 
on Bankruptcy, has the following to say about this theory :?* “How- 
ever, the better view is that the trustee’s lien rights under sec. 47 (a) 
(2) redound only to the benefit of general creditors and do not aid 


particular classes of creditors”. 
It is important to note that the courts applying the minority rule, 
with few exceptions,?? hold that the seller does not have any more 


™ McGahan v. Anderson, 113 Fed. 115 (C.C.A. 4th 1902); Cannon v. Dexter 
Broom & Mattress Co., 120 Fed. 657 (C.C.A. 4th 1903); Mullinix v. Simon, 196 
Fed. 775 (C.C.A. 8th 1912); In re Tobias, 103 Fed. 68 (D. C. W.D. Va. 1900); 
In re Schecter, 9 Am. Bky. Rep. 729 (D. C. Colo. 1903). (These cases disallowed 
the bankrupt’s claim to the exemption. The effect of this is to make the property in 


dispute assets subject to the claims of all creditors). 
In re Boyd, 120 Fed. 999 (D. C. N.D. Iowa 1903); In re Lucius, 124 Fed. 


455 (D. C. S.D. Ala. 1903); In re Phillips, 209 Fed. 493 (D. C. W.D. Wash. 
1913) (disallowed claim for exemption as against claims for unpaid wages unless 
the bankrupt should pay the wages. Therefore, the effect of this decision is that 
if the bankrupt does not pay the wages the property he claimed as exempt will be 
treated as assets for distribution to the general creditors.) ; In re Nixon, 34 Fed. 


(2d) 669 (D. C. N.D. Okla. 1929). 
™ Bankruptcy Act, §47 (a) (2) “. . . and such trustees as to all property in the 


custody or coming into the custody of the bankruptcy court shall be deemed 
with all the rights, remedies, and powers of a creditor holding a lien by legal or 
equitable proceedings thereon.” 
In re Phillips, 209 Fed. 490 at 492 (D. C. W. D. Wash. 1913). 
3 Remington on Bankruptcy (Supp. 1936) 105. 
See note 23, supra. 
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right to the property which the court has held is not exempt as to him 
than do the general creditors. Also, all the cases supporting this rule, 
hold that the rule only applies while the trustee has custody of the 
property claimed as exempt, but that if the property has been set 
aside to the bankrupt as exempt, the trustee cannot retake pos- 
session of the property for the benefit of the particular creditor. 
This rule is given in Re Seydel?® as follows: 


This general question was before the court in Re Hatch (D.C.) 102 Fed. 280; 
it being therein held that where particular property has been set apart to the 
bankrupt as exempt, possession thereof being delivered to the bankrupt, so 
that the property is no longer in the possession of the court or of the trustee, 
and it being property in which the general creditors have no interest, a par- 
ticular creditor who claimed a special lien on such property was not entitled 
to have an order directing the trustee to take possession thereof and sell the 
same for the benefit of one creditor. 


Even the case of In re Boyd,?® which allows the bankruptcy court 
to administer the property for the benefit of the particular creditors 
alone, holds that if the property is once set apart to the bankrupt 
as exempt, the bankruptcy court would have no power to administer it. 

Since our Circuit Court of Appeals, however, in the principal case 
has followed the rule of the United States Supreme Court in the 
Lockwood case and will refuse to administer exempt property, even 
though the property may not be exempt as to particular creditors, 
how can the creditor secure his rights in the property? 

First, if he waits until the debtor is discharged as a bankrupt, he 
cannot levy upon the property which was set aside as exempt, because, 
in the words of the Georgia court, “A discharge in bankruptcy re- 
leases a bankrupt from all his provable debts, except those expressly 
excepted by the Bankruptcy Act, and a debt for purchase money is not 
among those excepted”.5° 

The Lockwood case, while denying the power of the bankruptcy 
court to administer the exempt property, held that: 


The rights of creditors having no lien, . . . but having a remedy under the 
state law against the exempt property, may be protected by a court of 
bankruptcy, since certainly, there would exist in favor of a creditor holding 
a waiver note, like that possessed by the petitioning creditor in the case at 
bar, an equity entitling him to a reasonable postponement of the discharge of 
the bankrupt in order to allow the institution in the state courts of such 
proceedings as may be necessary to make effective the rights possessed by the 
creditors. 


"118 Fed. 207 (D. C. N. D. Iowa 1902). 

”120 Fed. 999 at 1003 (1903) “. .. if the property is set apart as exempt, 
and is delivered to the bankrupt so that in fact it passes from the custody of the 
court, it is difficult to see upon what theory the court can afterwards assert a 
jurisdiction over the same.” ; 

"Graham v. Richerson, 115 Ga. 100a, 42 S.E. 374 (1902). However, in 
Northern Shoe Co. v. Cecka, 122 N. Dak. 631, 135 N.W. 177 (1912), the North 
Dakota court held that a vendor creditor could attach the property in the state 
courts after the bankrupt had been discharged by the bankruptcy court because the 
bankruptcy court could not make property exempt which was not exempt under 
the state law. 
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Most of the bankruptcy courts in permitting the withholding of 
the discharge, have not stated what procedure the creditor should 
follow in the state courts to protect his rights other than to state 
that it should be an appropriate proceeding.*? If the property is 
still in the hands of the trustee and has not yet been set aside to the 
bankrupt as exempt, and the creditor has not gotten judgment, the 
better procedure, and that indicated by the majority of the courts, 
would be to bring an equitable action in the state courts asking for the 
appointment of a receiver, or an equitable action asking that the 
state court issue a decree in rem subjecting the property to his debt. 
The trustee upon presentation of the judgment would surrender the 
property. This seems the better procedure in view of the fact that 
bankruptcy is held to suspend the right of complainants to bring 
suits of law against the debtor to obtain a judgment against him 
in personam.*® If the vendor creditor has secured his judgment prior 
to the bankruptcy proceedings, the bankruptcy court, if it wishes may 





* Lockwood v. Exchange Bank, 190 US. 294, 23 Sup. Ct. 751, 47 L. ed. 1061 
(1902); Ingram v. Wilson, 125 Fed. 913 (C.C.A. 8th 1903); Roden Grocery Co. 
v. Bacon, 133 Fed. 515 (C.C.A. 5th 1904); Meinhard & Bro. v. Pincus 200 Fed. 
736 (C.C.A. 3rd 1912); Duffy, v. Tegeler, 19 Fed. (2d) 305 (C.C.A. 8th 1927); 
In re Wells, 105 Fed. 762 (D. C. W. D. Ark. 1900); In re Jackson, 116 Fed. 46 
(D. C. E. D. Penn. 1902); In re Brumbaugh, 128 Fed. 971 (D. C. D. Penn. 
1904); In re Nixon, 34 Fed. (2d) 667 (D. C. N. D. Okla. 1929). 

* Lockwood v. Exchange Bank, 190 US. 294, 23 Sup. Ct. 751, 47 L. ed. 1061 
(1902); Ingram v. Wilson, 125 Fed. 913 (C.C.A. 8th 1903); Duffy v. Tegeler, 
19 Fed. (2d). 305 (C.C.A. 8th 1927); In re Wells, 105 Fed. 762 (D. C. W. D. 
Ark. 1900); In re Nixon, 34 Fed. (2d) 667 (D. C. N. D. Okla. 1929). 

“In re Meredith, 144 Fed. 230 (D. C. N. D. Ga. 1906); In re Webb, 219 
Fed. 349 (D. C. N. D. Ga. 1915); Bell v. Dawson Grocery Co., 120 Ga. 628, 48 
S.E. 150 (1904); 3 Remington on Bankruptcy (3rd ed. 1923) 249, $1365. 

“ Brooks v. Britt Carson Shoe Co., 133 Ga. 191, 65 S.E. 411 (1909) “In Bell 
v. Dawson Grocery Co.,.120 Ga. 628, 48 S.E. 150, it was held that the remedy of 
a creditor whose debt was evidenced by a note containing a waiver of a home- 
stead was in a court of equity, to obtain a judgment in rem against the exempted 
property, subjecting it to his claim and that where such property is personalty 
of a perishable nature, or such as. will be destroyed in its use, to have appointed 
a receiver to take charge of the property until the judgment in rem can be ob- 
tained. The only difference between the Bell case and the instant case is that in 
the former the creditor’s demand was upon notes containing a waiver of home- 
stead while in the latter the creditor’s demand was upon open account for the 
purchase money. The Constitution of this state provides that a homestead shall 
be subject to judgment for the purchase money and the plaintiff’s right to the 
relief sought is based upon the fact that its demand is superior to the homestead 
and that this right cannot be enforced unless it is granted the relief prayed for. 
In the Bell case the priority of the debt over the homestead exemption was be- 
cause of a contract between the parties. In the case sub judice the law itself 
gives the creditor a superior claim; and the latter may as well be enforced in a 
court of equity, in a proceeding like that now under review, as the former.” 

** Bell v. Dawson Grocery Co., 120 Ga. 628, 48 S.E. 150 “It is clear that the 
creditor cannot obtain a common law judgment against the debtor and levy it 
upon property exempted by the trustee. The bankrupt is under the exclusive 
jurisdiction of the court of bankruptcy, and no creditor would be allowed by 
that court to prosecute a claim in the state court in order to procure a judgment 
against a bankrupt.” 
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in its order, permit the property to be levied on or attached.3¢ A 
few of the courts have held that the proceedings will be stayed to 
permit the creditor to bring a legal action and levy execution and 
attachment on the property while in the hands of the trustee.37 
This rule seems to ignore the fact that, as previously mentioned, bank- 
ruptcy suspends the legal rights of claimants against the bankrupts, 
and that therefore, procedurally the creditor has an equitable but not 
a legal right to the property. Since most of the cases arose on ex- 
ceptions to the report of the trustee setting apart the property as 
exempt, there are few cases giving a procedure to be followed where 
the property has been already set aside to the bankrupt as exempt. 
However, in the Lockwood case, the property had already been set 
aside to the bankrupt as exempt, and therefore it would seem that if 
the bankruptcy court withholds the discharge the same procedures 
could be followed in the state courts as those given when the property 
is still in the hands of the trustee. 

These procedures would seem the most equitable to all the parties. 
The general creditors should not be allowed to share in the property 
since as to them it is exempt. By such procedures, the vendor cred- 
itors, as to whom the property is not exempt, can secure the return of 
the property and, in most cases, will be better off than if they had 
shared pro rata with the general creditors. While the stricter rule 
would seem to bring one to the conclusion that a bankrupt who had 
bought goods on credit and then claimed them as exempt, as in the 
principal case, should be denied his discharge, if not on grounds of 
actual fraud, at least on grounds of moral turpitude, yet there are 
cases where the evidence is not so clear as in that case; and in those 
cases it would be unjust to deny the bankrupt his discharge. By these 
procedures, however, the bankrupt’s discharge is merely withheld 
until the particular creditor can perfect his rights against the property 
after which the bankruptcy court will discharge the bankrupt. 

VircInia COLLINS. 


PLEADING AND PRE-TRIAL PracticE—WIsconsIN CopE CoM- 
PARED WITH THE NEw FEDERAL RuLEs oF ProcepurE.—The Rules 
of Civil Procedure for the District Courts of the United States! were 
drawn primarily for the purpose of providing a code of rules for the 
federal courts, and, ostensibly, they were to have no effect on civil 
practice in the several states. Yet, it can hardly be questioned that this 
civil code, so carefully drafted by some of the most competent author- 
ities in the field, so painstakingly analyzed, criticized and perfected by 
interested and able leaders of the bench and bar, and approved by 
the highest court in the land, will be a guiding pattern for future codi- 
fication of state procedural law. It is quite probable that the states 





“In re Durham, 104 Fed. 231 (D. C. E. D. Ark. 1900); In re Jackson, 116 
Fed. 46 (D. C. E. D. Penn. 1902); In re Brumbaugh, 128 Fed. 971 (D. C. D. 
Penn. 1904); Roden Grocery Co. v. Bacon, 133 Fed. 515 (C.C.A. Sth 1904). 
"Northern Shoe Co. v. Cecka, 22 N. Dak. 631, 135 N.W. 177 (1912). 

*H. R. Doc. No. 460, 75th Cong., 3d Sess. (1938). 
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which have been backward in their practice will now adopt for their 
courts this perfected code, while the states which had, in advance of 
the federal courts, already adopted codes, concededly forward-look- 
ing and simplified at the time of adoption, but now antiquated and 
inferior by comparison, will be slow to profit by the new federal code. 
Nevertheless, it is a fact that the Advisory Committee which drafted 
this new code anticipated an eventually nation-wide uniformity of 
practice brought about by a subscription to the product of their efforts 
by the long-established “code states” as well as by those states which 
will be venturing into code practice for the first time.? Almost cer- 
tainly such a recodification, if it is proposed, will meet with strenuous 
objection in every “code state.” In anticipation of those objections, 
it is the purpose of this comment to compare the new federal rules 
with the long-standing Wisconsin code, typifying, as it does, the 
standard state code, in order that the desirability of such a change 
may be made more apparent as the changes and improvements are 
pointed out. For lack of space and for convenience of treatment, the 
scope of this discussion is limited to the pre-trial procedure, including 
the first five chapters of the new rules, dealing with “the one form of 
action”, the commencement of the action and service of process and 
papers, pleadings and motions, parties and, lastly, depositions and dis- 
covery practices. 


THE OnE Form or AcTION 


Chapter one of the Federal Rules is in effect a summary restate- 
ment of Section 260.08 of the Wisconsin Statutes. The forms of 
action are abolished and the rules are made applicable to cases at law 
or in equity alike, although that distinction is not expressly abolished, 
and the provisions for preservation of the right to trial by jury in 
Rule 38(a) will make inevitable a continued distinction. However, 
neither the distinction nor the method of raising the question by a 
demand for a trial by jury® is much different from the Wisconsin 
rule on the matter as stated in Gavahan v. Village of Shorewood* 
where the court said: 


The only practical difference between a case in equity and one at law, 
considering procedural matters only, is that the one is triable by the court 
without a jury and the other by the court before a jury. The only practical 
way of bringing up the question whether the action is at law or in equity 





*“The Supreme Court now has an opportunity to establish a simple and 
efficient set of rules applicable to both law and equity cases which may become 
a model for the States, with the result that State legislatures may be led into 
similar legislation permitting their courts to regulate pleading and practice by 
rules which closely resemble the Federal rules and thus bring about greater con- 
formity between the Federal and State Systems than is possible in any other 
way.” Mitchell, Attitude of Advisory Committee (1936) 22 A.B.A.J. 780, 781. 

“The power thus granted to the court affords an unusual opportunity for . . . 
developing a procedure which may properly be a model to all the states.” Clark 
and Moore, A New Federal Civil Procedure (1935) 44 Yale L.J. 387. 

* Federal Rule 38(b). 

*200 Wis. 429, 431, 228 N.W. 497, 498 (1930). 
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is by motion to put it on the right calendar or strike it off from the wrong 
one. 


The Wisconsin practitioner should find no novelty in this first chap- 
ter of the new rules. 


CoMMENCEMENT OF ACTION ; SERVICE OF PROCESS, PLEADING, 
MorTIONS AND ORDERS 


One of the most radical departures from the Wisconsin code is in 
the manner of commencing an action. Under Rules 3, 4(a), 4(b) 
and 4(c) the complaint is filed with the court, whereupon the clerk 
issues to the marshal a summons, signed by the clerk and under the 
seal of the court, and service is made by the marshal. Such procedure 
differs in practically every respect from the Wisconsin practice,® 
which was rejected by the Advisory Committee only after great delib- 
eration and controversy,® indicative to some extent at least that the 
new federal practice has many merits, chiefly that of publicity and 
control by the court, assuring both notice to third parties and speedy 
disposal of the matter.? That the present Wisconsin practice has its 
advantages is attested by the amount of consideration it received in 
the deliberations of the committee, but whatever its advantages might 
be, they are not enough to affect the obvious benefit of uniformity. In 
the words of Dean Clark, one of the members of the Advisory Com- 
mittee, “a definite rule is necessary; the form of it ... has been 
given an importance it hardly deserves”’.§ 

As to the manner of service, the differences are slight but con- 
fusing.® First of all, the new rules require that the complaint must 
be served with the summons. This difference results from the man- 
ner of commencing the action. Personal service on a natural person 
is the same in both codes, but under the federal rules substituted 
service may be made at all times by leaving a copy of the summons at 
the usual place of abode or dwelling house of the defendant, with 
some person residing therein, whereas in Wisconsin substituted 
service is permitted only when the defendant is not found, and is 
accomplished by leaving a copy at the usual place of abode, in the 
presence of a member of defendant’s family and informing such 
person of the contents. Service on infants, incompetents, corpor- 
ations and associations, partnerships and governmental agencies and 
service by publication are essentially the same in both practices. The 
return or proof of service prescribed by Rule 4(g) is similar to 
Section 262.16 of the Wisconsin Statutes. The express power to 
amend the summons within the court’s discretion is allowed by 





*See Wis. Stat. (1937) §§262.01, 262.02 and 262.07. 

*See Preliminary Draft of Rules of Civil Procedure for the District Courts 
(Advisory Committee on Rules for Civil Procedure, May, 1936) pp. 3-6; 13-16. 

Id. at 15. 
‘ *Clark, A Striking Feature of the Proposed New Rules (1936) 22 A.B.A.J. 787, 
88. 
2 *Cf. Federal Rule 4(d) and Wis. Stat. (1937) §§262.08, 262.09, 262.12 and 
62.13. 
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Section 269.44 of the Wisconsin Statutes, and the power to amend 
proof of service exists by court decision in Wisconsin.1° The sub- 
stantial difference is in the failure of the federal rules to provide that 
a voluntary appearance is equivalent to personal service, as Section 
262.17 of the Wisconsin Statutes provides. This difference is based 
on the defendant’s right, under the new rules, to contest the suffi- 
ciency of process or of the service thereof upon a general appear- 
ance without risk of waiving the defense.'! 

The manner of serving subsequent pleadings, motions, notices, and 
like papers is in most respects the same under Rule 5 and Sections 
269.34, 269.36 and 269.37 of the Wisconsin Statutes, except that the 
time required for completing services and the time allowed for re- 
sponse, where service has been by mail, is doubled in Wisconsin,!? 
but under Federal Rule 6(e) only the time for response is extended, 
and that for but three days. Rule 5(c) provides that where there 
are numerous parties, a defendant may, under order of the court, 
serve his cross-claim upon the plaintiff alone, such service, together 
with the filing, constituting notice to all parties, whereas Section 
263.15(1) of the Wisconsin Statutes absolutely requires service on 
the party against whom the cross-complaint is asserted. 

In the matter of computing time, Federal Rule 6(a) is the same as 
Section 321.23(2) of the Wisconsin Statutes except that inter- 
mediate Sundays and holidays are, by the new rules, expressly ex- 
cluded where the prescribed time is less than seven days. The pro- 
vision as to half holidays is unimportant in Wisconsin because there 
are no such holidays in the state. Rule 6(c) provides that the ex- 
piration of a term of court shall not affect the period of time for 
doing any act, nor shall it affect the power of the court to do any act. 
So far as it goes, Section 252.10(2). of the Wisconsin Statutes is in 
accord with this rule, but the expiration of the term does have some 
effect in Wisconsin practice. Under Section 252.10(1) the review of 
judgments or orders is limited to 60 days after the end of the term, 
and the control of the court over its orders and judgments otherwise 
expires with the term of court.'8 

The hearing of a motion must be preceded by only a five day 
notice in the form of service of the motion under Rule 6(d), while 
Sections 269.31 and 269.32(1) of the Wisconsin Statutes require a 
notice of motion to be served eight days before the hearing. But 
Wisconsin also provides for an order to show cause, where prompt 
action is sought, which device is omitted in the new rules. 


PLEADINGS AND MoTIONS 


The pleadings under the new rules are greatly simplified. Rule 
7(a) announces what pleadings there shall be, and by the provisions 


* First National Bank of Wausau v. Kramer, 126 Wis. 436, 105 N.W. 823 
(1905). 

™See discussion of Rule 12(b) infra, p. 525. 

* Wis. Stat. (1937) §269.36. 
* Arthur J. Straus Co. v. Weiskopf, 180 Wis. 323, 192 N.W. 1008 (1923). 
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of that section the pleader is given little election in the matter of re- 
sponsive pleadings. There must be a complaint and an answer. The 
election given the defendant under Section 263.05 of the Wisconsin 
Statutes to answer or demur is necessarily omitted because of the 
substitution of the motion for the demurrer.!* After the opportunity 
for motions has elapsed, the defendant can only answer. Under this 
section of the rules, there must be a reply to a counterclaim, and, by 
operation of Rule 8(d), which provides that failure to file a re- 

ive pleading where such is required admits the averments of 
the original pleading, failure to so reply has the same effect as it does 
in Wisconsin under Sections 263.19 and 263.21 of the Wisconsin 
Statutes. If there be a cross-claim, Rule 7(a) requires an answer 
thereto and failure to answer admits the averments of the cross-com- 
plaint. In Wisconsin, under Section 263.15(2) of the Wisconsin 
Statutes, failure to answer a cross-complaint is deemed a denial of the 
allegations of the cross-complaint. A third-party complaint may be 
served by complying with Rule 14,15 and if there be such a complaint 
there must be a third-party answer, or else Rule 8(d) operates to 
admit the allegations of the third-party complaint. This effect is also 
contrary to Section 263.15(2) of the Wisconsin Statutes. Further- 
more, in Wisconsin the substance of a third-party complaint may be 
included in the answer.1® The only other pleadings which are allowed 
are replies to the answer or to the third-party answer, and then only 
by order of the court. 

Another important departure from the Wisconsin code is found in 
Rule 8(a) which provides that a complaint shall contain “a short and 
plain statement of the claim showing that the pleader is entitled to 
relief”, as compared with Section 263.03(2) of the Wisconsin Stat- 
utes, requiring “a plain and concise statement of the ultimate facts 
constituting each cause of action”. Apparently it is anticipated that 
the existing distinctions between “conclusions of fact” and “conclus- 
ions of law” on the one hand, and between “evidentiary facts” and 
“ultimate facts” on the other will be abandoned under the new prac- 
tice. Since these distinctions are but matters of degree, such a liberal- 
ized practice, permitting “notice pleading”, would be desirable.!7 
Furthermore, a whole-hearted application of the new rule would aid 
in breaking down the distinctions between the supposedly non-existent 
forms of action and would abolish forever the lingering doctrine of 
“the theory of the pleading”, inasmuch as “a claim upon which relief 
can be granted” and not a cause of action is all that is required to 
be stated.18 In short, the desirability of the new rule is obvious; but 
what will be its effect upon the practitioner who draws pleadings in 
both state and federal courts? Can it be expected that one man 
can become wholly proficient in two very different styles of pleading? 





“Rules 7(b) and 7(c). 

*See discussion of the third-party complaint infra, p. 527. 
* Wis. Stat. (1937) §263.15(1). 

* Clark, Code Pleading (1st ed. 1928) §38, p. 155. 

*See Rule 12(b-6). 
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It can not but be admitted that an adoption of this rule into the state 
practice would not only improve the code in itself, but would aid the 
lawyer materially. 

Rule 8(b) treats of denials in the answer. Pleading a negative 
pregnant is forbidden, as it is in Wisconsin by decision.!® The princi- 
pal difference from the Wisconsin code provision?® is the granting of 
the privilege to make a general denial, if the defendant “intends in 
good faith to controvert all the averments of the preceding pleading”. 
The answer need never contain specific denials if the pleader gener- 
ally denies all averments except such as he designates and admits. 
That this would be an improvement over the present Wisconsin prac- 
tice is evident from the verbose and complicated answers necessitated 
at present by the abolition of the geheral denial. 

Affirmative defenses are provided for by Rule 8(c) and the pro- 
vision is not unlike that of Section 263.13(2) of the Wisconsin Stat- 
utes except that nineteen affirmative defenses are expressly enumer- 
ated, not to the exclusion of other affirmative defenses however. 
Included among these defenses is the seventh ground of demurrer 
under Section 263.16 of the Wisconsin Statutes—.e. the statute of 
limitations. Most of these specified defenses must also be pleaded 
affirmatively in Wisconsin, but there are differences as, for instance, 
the Statute of Frauds, which need not be pleaded affirmatively in 
Wisconsin for the reason that the statute makes any contract in viola- 
tion of it void, and not voidable.*! 

Rule 8(e-2) expressly allows hypothetical pleading, which has 
only been permitted in the answer in Wisconsin,?? and alternative 
pleading. Wisconsin allows alternative pleading by the plaintiff,?* 
but this new federal rule extends the practice to the statement of 
defenses. The clause allowing the pleading of inconsistent defenses 
is the same as Section 263.16 of the Wisconsin Statutes, and, insofar 
as it applies to the pleading of inconsistent claims, it is supported by 
the Wisconsin decisions.?* 

The two codes are definitely at variance as to the manner of 
pleading capacity to sue or be sued. In contradistinction to Rule 9(a), 
providing that it is not necessary to aver capacity, Section 263.13(4) 
of the Wisconsin Statutes expressly provides that corporate ex- 
istence must be averred in suits by or against a corporation. Further- 
more, by Section 263.06(2) of the Wisconsin Statutes, a complaint 
is subject to special demurrer on the grounds that the plaintiff does 
not have the legal capacity to sue. The new rules require a specific 
negative averment by the opposing party in order to raise the issue 
of incapacity. Failure to aver capacity, where, for instance, the party 





*”Schaetzel v. The Germantown Farmers’ Mutual Insurance Company, 22 
Wis. 412 (1868). 

* Wis. Stat. (1937) §263.13(1). 

™ Flatley Bros. Company v. Beauregard, 192 Wis. 174, 212 N.W. 262 (1927). 

™ Zeidler v. Johnson, 38 Wis. 335 (1875). 

* Wis. Stat. (1937) §260.11(1). 

% South Milwaukee Boulevard Hgts. Co. v. Harte, 95 Wis. 592, 595, 70 N.W. 
821, 822 (1897); J. H. Clark Co. v. Rice, 127 Wis. 451, 106 N.W. 231 (1906). 
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is acting in a capacity other than that of a private individual, does not, 
under the Wisconsin code, render the pleading insufficient, but it does 
open it to a motion to make more definite and certain.?5 

The federal rules improve on the Wisconsin code in another par- 
ticular in that they clearly provide the manner of pleading fraud, 
mistake, malice, intent, knowledge and other conditions of mind.?¢ 
To plead fraud, for instance, the circumstances thereof must be 
pleaded with particularity. Such would seem to be the rule in Wis- 
consin under the decisions in Forest County v. Shaw?" and Shinners 
y. State ex rel. Behling,?® but the certainty of that rule has been at 
least put in doubt by the decision in Laun v. Kipp?® which still stands 
as a precedent. While the differences in Rule 9(b) from the Wis- 
consin decisions may not be substantial, the certainty and clarity of 
the new rule is much to be preferred. 

Under the remaining subdivisions of Rule 9 there is a conform- 
ity to the Wisconsin practice both as to the pleading of the perform- 
ance of conditions precedent,®° of official documents or acts*! and of 
judgments or quasi-judicial decisions*? and as to the requirements 
that averments of time and place be held material®* and that items of 
special damages be specifically stated.** Likewise in conformity with 
Wisconsin practice are several minor provisions of Rule 8 relating 
to the demand for judgment in the complaint,*5 the reasonable dis- 
regard of a mistaken designation of counterclaims and defenses,®® 
the simple, concise and direct manner of making averments®? and the 
construction of the pleadings in accordance with substantial justice.* 
Rule 10(c) also conforms to Wisconsin practice in that it permits 
the adoption of statements in a pleading by reference thereto in the 
same or different pleadings®® and the incorporation of written instru- 
ments in a pleading.*° 





*Lawver v. Lynch, 191 Wis. 99, 210 N.W. 410 (1926). 

*Rule 9(b). 

150 Wis. 294, 136 N.W. 642 (1912). 

*221 Wis. 416, 266 N.W. 784 (1936). 

155 Wis. 347, 145 N.W. 183 (1914). 

* Cf. Wis. Stat. (1937) $263.34. 

"Dishnean v. Newton, 91 Wis. 199, 64 N.W. 879 (1895). 

"Wis. Stat. (1937) §263.33. 

*2 Bryant, Wisconsin Pleading and Practice (2d ed. 1931) §264, p. 13. Badger 
Brass Mfg. Co. v. Daly, 137 Wis. 601, 606, 119 N.W. 328, 330 (1909). 

“2 Bryant, Wisconsin Pleading and Practice (2d ed. 1931) §272, p. 21. Leavitt 
v. Cutler, 37 Wis. 46, 54 (1875), holding that in an action for breach of promise, 
evidence of seduction is not admissible until seduction is alleged. 

"Wis. Stat. (1937) §263.03(3) differs only in that it requires a statement 
of the amount of money sought to be recovered where a money judgment is de- 


“Jones v. Keefe, 159 Wis. 584, 150 N.W. 954 (1915). 

"Wis. Stat. (1937) §269.43. 

* Wis. Stat. (1937) §263.27. 

* Manning v. School District, 124 Wis. 84, 102 N.W. 356 (1905) ; Finnegan v. 
Fagle Printing Co., 173 Wis. 5, 179 N.W. 788 (1920). 

“Horlick v. Swoboda, 221 Wis. 373, 267 N.W. 38 (1936); Sedgewick v. 
Blanchard, 164 Wis. 421, 160 N.W. 267 (1916). 
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One of the important improvements in the new rules is the 
abolition of the verification in Rule 11. The pleadings must still be 
subscribed as is provided in Section 263.23 of the Wisconsin Statutes, 
with the difference that the attorney must subscribe under Rule 11, 
whereas the Wisconsin statute permits either the attorney or the 
party to subscribe. This provision for subscription by the attorney 
takes a more practical approach to the problem of authentication, rec- 
ognizing that, in practice, many parties verify pleadings without any 
thorough consideration, whereas the attorney fully understands the 
import of the pleading. Frivolous or intentionally untruthful pleading 
is adequately guarded against by the provision that the subscription 
certifies the subscriber’s knowledge and belief that there is good 
ground to support the pleading, willful violation of the rule being 
made grounds for disciplinary action. 

The general provisions for a twenty day period in which to serve 
responsive pleadings, contained in Rule 12(a), conform with like 
provisions as to answers and replies to counterclaims or answers con- 
tained in Sections 263.05 and 263.17 of the Wisconsin Statutes. One 
important difference, however, arises when the responding party files 
a motion and the court denies his demand. Under Federal Rule 
12(a), the responding party has ten days in which to file his respons- 
ive pleading, but in such a situation, under the Wisconsin code, he 
may, after a demurrer is overruled, be allowed to file a pleading, but 
only in the court’s discretion.*1 If a motion to make more definite 
and certain has been sustained and the order thereon is complied with, 
Rule 12(a) expressly allows the responding party, and at the same 
time limits him to ten days, to serve his responsive pleading. Al- 
though the effect of such a rule is probably no different than the 
Wisconsin practice, it is another example of the certainty of the new 
rules. 

In contrast to Section 263.11 of the Wisconsin Statutes, any 
defense may, under Rule 12(b), be asserted in the answer, thus abol- 
ishing the necessity of determining whether defenses are apparent 
on the face of the complaint. However this right to present all de- 
fenses in the answer is not unrestricted. Rule 12(b) sets out six 
defenses which may be raised by motion, and Rules 12(e) and 12(f) 
provide for a motion for a more definite statement,*? or a bill of par- 
ticulars*® and for a motion to strike on the grounds similar to those 
provided for in Section 263.42 and 263.43 of the Wisconsin Statutes. 
By Rule 12(g) “if a party makes a motion under this rule and does 
not include therein all defenses and objections then available to him 
which this rule permits to be raised by motion he shall not thereafter 
make a motion based on any of the defenses or objections so 





“ Wis. Stat. (1937) §263.46. Marshall v. Wittig, 205 Wis. 510, 238 N.W. 
390 (1931). 
“Cf. Wis. Stat. (1937) §263.43. 
“Cf. Wis. Stat. (1937) §263.32. 
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omitted,** except that prior to making any other motions under this 
rule he may make a motion in which are joined all the defenses” 
which are set out in Rule 12(b) except the failure to state a claim 
upon which relief can be granted. Then, by Rule 12(h), if a motion 
has been made, all defenses or objections not presented by motion 
are waived and cannot be raised by answer, even though such de- 
fense might not have been apparent on the face of the complaint. 
If there has been no motion, failure to raise a defense by answer 
waives such defense, as is the Wisconsin rule under Section 263.12 
of the statutes. Excepted from this rule of waiver are the defenses 
of failure to state a claim upon which relief can be granted and lack 
of jurisdiction of the subject matter. The Wisconsin exception con- 
tained in Section 263.12 of the statutes is identical except that it ex- 
ends to any objection to the court’s jurisdiction. However, in Wis- 
consin, jurisdiction of the person is obtained by a voluntary appear- 
ance.*® If the defendant objects to an insufficiency of process or of 
the service thereof he makes a special appearance for the purpose of 
moving to quash, and if his motion is denied he can neither appeal 
from the order nor, if he hopes to preserve the defense, appear 
further in the action to try the merits.4¢ But under Rule 12(b) 
such a defense can be raised by motion or answer, and “no defense 
or objection is waived by being joined with one or more defenses or 
objections”, thereby preserving the defense for an appeal from a 
judgment on the merits and more or less abolishing the distinction 
between general and special appearances. Thus it is apparent that 
Section 263.12 of the Wisconsin Statutes preserves no more defenses 
after the answer than does Rule 12(h). 

Rule 12(c) allows a motion for judgment on the pleadings after 
the pleadings are closed. This practice is indirectly recognized by 
Section 270.29 of the Wisconsin Statutes, authorizing the jury to 
assess damages where there is a judgment on the pleadings, and it is 
expressly authorized in actions for money arising on a contract.‘? 
Moreover it has been used with approval in other types of actions.*® 


The provision in Rule 12(e) for enforcement of an order granted 
on motion by striking the pleading to which the motion was directed 
is the rule in Wisconsin by the precedent of Central Security Com- 
pony v. Milwaukee-Waukesha Brewing Company*® and Matowski 
v. People’s Dentists of Wisconsin.®° 





“Cf. Hackett v. Carter, 38 Wis. 394, 399 (1875) where it was held that “the 
Practice of filing two demurrers to the same pleading, without leave of court 
is... irregular and unauthorized under any system of procedure.” 

“Wis. Stat. (1937) §262.17. 

' _—— v. Physician’s Casualty Association, 135 Wis. 505, 115 N.W. 365 
1908) . 

“Wis. Stat. (1937) §270.63. 

“Madregano v. Wisconsin Gas & Electric Co., 181 Wis. 611, 195 N.W. 861 
1923). 

“166 Wis. 249, 164 N.W. 994 (1917). 

"183 Wis. 477, 198 N.W. 465 (1924). 
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Rule 13(a) makes a radical departure from the Wisconsin code 
insofar as it makes certain counterclaims (those arising out of the 
transaction or occurrence that is the subject matter of the opposing 
party’s claim) compulsory with the result that failure to plead such 
claim as a counterclaim bars the claim in future actions. Section 
263.14 of the Wisconsin Statutes defines the claims which are plead- 
able as counterclaims and includes more than the compulsory counter 
claim rule, but failure to plead any of these claims does not waive the 
right to plead them in some future action.5! The change wrought by 
this new federal rule is in the interest of the speedy disposition of 
claims and the prevention of multiplicity of suits, and for that reason 
it should be endorsed. 

Rule 13(b) allows as permissive counterclaims any claim against 
an opposing party. The rule abolishes all the limitations of the Wis- 
consin counterclaim statute and makes unnecessary all the judicial 
definitions of such limitations. 

The new federal counterclaim is further distinguished from the 
Wisconsin counterclaim by the application of Rule 13(c) which 
permits the counterclaim to “claim relief exceeding in amount or 
different in kind from the original claim”. Section 331.12 of the 
Wisconsin Statutes permits the counterclaimant to obtain a judgment 
for a balance due him if his counterclaim is based on set-off, but 
otherwise it is necessary “that some of the relief demanded by the 
defendant, or to which he may be entitled will defeat or diminish the 
plaintiff’s recovery”.5? 

Rule 13(e) provides for the supplemental pleading of a counter- 
claim where it has matured or has been acquired subsequent to the 
time for pleading. This practice is approved by the cases in Wis- 
consin,5® but only as to those arising out of the same contract, trans- 
action or occurrence. The broad counterclaim provisions, applicable 
where the action is in contract or is brought by a non-resident plain- 
tiff, embody an express limitation to causes of action “existing at 
the commencement of the action”.54 Rule 13(f) also permits a 
counterclaim to be pleaded by amendment if it has been omitted 
inadvertently. Obviously this rule is to insure just results in view 
of the compulsory counterclaim provision in Rule 13(a). Wisconsin 
allows such amendment under Section 269.44 of the Wisconsin 
Statutes, but the amended pleading would have to state a “cause 
of action arising out of the contract, transaction or occurrence or 
be connected with the subject of the action”. 





"North Baltimore Bottle Glass Co. v. Altpeter, 133 Wis. 112, 113 N.W. 435 
(1907) ; Dudley v. Stiles, 32 Wis. 371 (1873); 8 A.L.R. 695. 

3 Bryant, Wisconsin Pleading and Practice (2d ed. 1931) §323, p. 31 
See also White v. Smith, 133 Wis. 641, 644, 114 N.W. 106, 107 (1907) sustaining 
a demurrer to a counterclaim because it stated “no grounds for relief which can 
in any way resist, modify or protect defendants against the judgment to which 
plaintiff is entitled”. For a criticism of the rule as it exists in Wisconsin, see 
Pomeroy, Code Remedies (5th ed. 1929) 1001, §621. 

* Sattler v. Niederkorn, 190 Wis. 464, 209 N.W. 607 (1926). 

“Wis. Stat. (1937) §§263.14(1-b) and 263.14(1-c). 
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The federal rules define a cross-claim as a claim against a co-party, 
by Rule 13(g), whereas Section 263.15 of the Wisconsin Statutes 
extends the cross-complaint to any person, whether a party or not, 
upon his being properly brought in. This cross-claiming against per- 
sons not originally parties to the action is provided for by Federal 
Rule 14, entitled Third-Party Practice, which will be discussed below. 
The federal cross-claim, limited as it is to claims against original 
parties, is further limited to those claims “arising out of the trans- 
action or occurrence which is the subject matter of the original action 
or a counterclaim therein”. Section 263.15(1) of the Wisconsin Stat- 
utes limits the cross-complaint to a claim for relief involving or in 
some manner affecting “the contract, transaction or property which is 
the subject matter of the action or relates to the occurrence out of 
which the action arose”. Although this limitation is similar to that 
contained in Federal Rule 13(g), it is sufficiently different to be con- 
fusing to the lawyer practicing under both codes. 

Rule 13(h) provides for the bringing in of persons, not parties to 
the action, when required for the granting of complete relief in the 
determination of a counterclaim or cross-claim. This rule is identical 
with Section 260.19(1) of the Wisconsin Statutes except that the 
latter does not limit such practice to the determination of counter- 
claims or cross-claims. 

The third-party practice authorized by Rule 14 limits the im- 
pleading of third parties to instances in which they are or may be 
liable over to the impleader. Since such third-party practice is per- 
mitted in the Wisconsin cross-complaint statute, the scope of the 
third-party action is much broader in Wisconsin. 

On the whole the cross-claim provisions of the two codes are suffi- 
ciently alike to make their numerous minor differences highly con- 
fusing, and practice under the two procedures will probably be much 
more difficult than it would be if one of them denied completely the 
right to cross-claim. 

Both codes allow one amendment of a pleading as a matter of 
course, but Rule 15(a) allows such amendment only up to the time 
that a responsive pleading to the original has been served, whereas 
Section 263.45 of the Wisconsin Statutes permits the amendment at 
any time within twenty days after the service of the original. Liberal 
amendments by leave of court are authorized by both codes, but the 
Wisconsin Statute5> requires that the amended pleading state a cause 
of action related to a defined extent to the original action. However 
this distinction becomes unimportant in view of Rule 15(c) which 
provides that only amendments asserting such related claims or de- 
fenses relate back to the date of the original pleading. The result of 
such rule is to reach the conclusion that was reached by the Wiscon- 
sin Supreme Court in Meinshausen v. A. Gettleman Brewing Co.,5* 
which held that a new cause of action in an amended complaint did 


* Wis. Stat. (1937) $269.44. 
"133 Wis. 95, 113 N.W. 408 (1907). 
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not relate back so as to avoid the statute of limitations, and it was 
intimated that, had there been no necessity to establish a relation back, 
the amendment would not have been subject to objection.5? The re- 
sponse to the amended pleading, if such response is necessary, must 
be made in ten days under Rule 15(a), but under Section 263.11 of 
the Wisconsin Statutes, the responding party is allowed twenty days 
from the service of the amended pleading. 

Rule 15(b) allowing amendments to conform to the proof is 
substantially the same as Section 263.28 of the Wisconsin Statutes, 
and Rule 15(d) allowing supplemental pleadings is substantially like 
Section 263.47 of the Wisconsin Statutes, except that the latter pro- 
vides, as an additional ground for such pleadings, the circumstance 
that the pleader was originally ignorant of the fact with which he 
desires to supplement his pleading. ; 

An important improvement to be found in the new federal rules 
is the provision for pre-trial procedure before the court, contained in 
Rule 16. The five short-cuts therein provided for the determination 
of issues, although they are quite without counter-part in the Wis- 
consin code,5* will undoubtedly be widely and advantageously used 
in the federal courts, and should be a welcome reform to any pro- 
gressive code. 


PaRTIES 


Rule 17(a) provides for the prosecution of all actions in the 
name of the real party in interest with certain exceptions thereto, iden- 
tical with Section 260.15 of the Wisconsin Statutes except that guar- 
dians are included as an exception. The result in Wisconsin is no 
different, for, although suit for an infant brought by a guardian 
ad litem is not permitted as an exception to the real party in interest 
statute, the statute is deemed not to be violated on the theory that the 
guardian is really not a party at all.°* 

Rule 17(b) dealing with the determination of the capacity of par- 
ties to sue or be sued is of importance chiefly in federal court prac- 
tice only. Rule 17(c) permits an infant to appear by his next friend 
as well as by guardian ad litem. Section 260.22 of the Wisconsin 
Statutes requires that he appear by a guardian ad litem only. The rule 
as to incompetents is practically the same in both instances.®° 

Rule 18(a) outdoes the notedly liberal Wisconsin Statute®! in 
permitting the joinder of claims. The only Wisconsin restriction, 
that all the united cases of action must affect all the parties to the 
action, is not contained in Rule 18(a), and any claims against any 
opposing party may be united. Another liberal provision of the new 
rules is contained in Rule 18(b) which permits the joining of two 





_™ See also Hafemann v. Seymer, 191 Wis. 174, 210 N.W. 373 (1926). 

“Cf. Wis. Stat. (1937) §269.01, providing for an agreed case; §269.02, pro- 
viding for an offer of judgment; and §269.03, providing for an offer as to damages. 

* Burbach v. Milwaukee E.R. & L. Co., 119 Wis. 384, 96 N.W. 829 (1903). 

@ Cf. Federal Rule 17(b) and Wis. Stat. (1937) $260.24. 

“ Wis. Stat. (1937) §263.04. 
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daims where, in the past, one of them must have been prosecuted 
to a conclusion as a condition precedent to prosecuting the other. This 
rule will obviate the necessity of demonstrating the inadequacy of 
legal remedies before certain equitable remedies are available, as is 
now the rule in Wisconsin.*? The particular provision for com- 
bining claims for money and claims to set aside a fraudulent con- 
yeyance would seem to be permitted in Wisconsin under the Uniform 
Fraudulent Conveyance Act,®* but certain language in Lipman v. 
Manger** indicates that a general creditor, in order to follow prop- 
erty fraudulently conveyed, must first exhaust his remedies against 
the original debtor. 

The provisions as to what parties must be joined are alike in both 
codes,*5 both of them allowing a plaintiff to make a necessary but 
reluctant co-plaintiff a defendant. Likewise, the two coeds require the 
court to bring in those parties who, though not indispensable, are 
necessary to a complete determination of the controversy,®* but the 
Wisconsin statute also imposes such a duty on the court when persons 
ought to be parties for their own protection. Because the federal 
rule has to limit such duty to instances where such impleading will 
not deprive the court of its jurisdiction, it further requires, by Rule 
19(c), that the pleader name such persons who ought to be parties, 
but are not, stating the reason for the omission. 

Rule 20(a) provides for permissive joinder and permits parties 
with alternative rights to join as plaintiffs, a prohibited practice in 
Wisconsin. The bases for joinder are stated differently in the two 
codes, Section 260.10 of the Wisconsin Statutes requiring an interest 
in the subject of the action and in obtaining the relief demanded, 
whereas Rule 20(a) requires the assertion of a right to relief “in 
respect of or arising out of the same transaction, occurrence or series 
of transactions or occurrences’. The latter further restricts permissive 
joinder to claims raising any question of law or fact common to all. 
The permissive joinder of defendants would seem to be extended by 
Rule 20(a) as compared to Section 260.11 of the Wisconsin Statutes. 
The right to relief asserted against the joined defendants must have 
arisen from the same transaction and there must be the common ques- 
tion of law or fact as in the joinder of plaintiffs, but the Wisconsin 
statute requires that the joined defendants have an interest in the 
controversy adverse to the plaintiff. 

The provisions in Rule 20(a) and in Rule 20(b) for separate 
judgments and trials where several parties are joined are more or 
less embodied in Section 270.54 of the Wisconsin Statutes and are 
rather beyond the scope of this article. 

To raise the question of defect of parties, Rule 21 provides for 
a motion to add parties. Such action can also be taken by the court 





“1 Bryant, Wisconsin Pleading and Practice (2d ed. 1931) §62, p. 74. 
“Wis. Stat. (1937) §242.09(1). 

“185 Wis. 63, 73, 200 N.W. 663, 667 (1924). 

“Cf. Federal Rule 19(a) and Wis. Stat. (1937) §260.12. 
“Cf. Federal Rule 19(b) and Wis. Stat. (1937) §260.19(1). 
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of its own initiative. Section 263.06(4) of the Wisconsin Statutes 
provides a specific grounds for demurrer for defect of parties. Mis- 
joinder of parties is raised in the same manner as defect of parties 
by Rule 21, but in Wisconsin, there being no available grounds for 
demurrer, a motion to strike from the pleadings allegations with 
respect to such excessive parties is the proper practice.®? 

Provision is made in both codes for class actions, but Wisconsin®® 
does not make an impractical number a prerequisite to the bringing 
of such an action as does Rule 23(a). However, impracticality of 
numbers is, in Wisconsin, reason enough in itself for allowing the ac- 
tion, whereas a certain unity of interest is also a requirement under 
the federal rule. This apparent restriction on the class action by the 
new rules is explicable on the basis of the broad permissive joinder 
provision in Rule 20(a), which will naturally promote extensive 
joinder of plaintiffs and therefore necessitates a requirement in 
addition to excessive numbers where the class action is sought. The 
unity of interest required in Wisconsin for a class action on that 
grounds is that the question be one of common or general interest, 
whereas the federal rule requires that the right sought to be enforced 
be joint or common, or, if it be several, either the action must be to 
adjudicate claims affecting specific property or the relief sought must 
be common and a common question of law or fact must be involved. 
Just what differences these rules might involve is probably highly 
conjectural until the new rules have been construed by the courts, but 
it must be admitted that the Wisconsin statute is superficially broader 
since the fulfillment of either of the two requirements laid down by 
the federal rules will permit a class action in Wisconsin. 

Rule 23(a-1) also expressly allows the class action for the en- 
forcement of a secondary right where the owner of the primary 
right refuses to enforce it. However, this rule has its principal appli- 
cation in two instances, in both of which Wisconsin permits the class 
action. They are suits by shareholders on a cause of action belong- 
ing primarily to the corporation®® and suits by taxpayers belonging 
primarily to the taxing district.7° In this regard the new rules take a 
very practical step forward and set out, in considerable detail, the 
form of a complaint in an action by shareholders on a secondary 
right.7!_ The Wisconsin law is hardly different from this rule,’? but 
it is an unquestionably advantageous improvement to have an official 
form such as this, in a common type of action involving many prob- 
lems and doubts in the minds of the pleaders. 

Rule 23(c) provides that class actions “shall not be dismissed or 
compromised without the approval of the court” on certain conditions 
therein stated. The Wisconsin statute has no comparable provision, 





Wunderlich v. Chicago & Northwestern Ry. Co., 93 Wis. 132, 66 N.W. 1144 
(1896) ; State ex rel. Kratche v. Civil Court, 179 Wis. 270, 191 N.W. 507 (1923). 
“ Wis. Stat. (1937) §260.12. 
* Donnelly v. Sampson, 135 Wis. 368, 115 N.W. 1089 (1908). 
* Wilcox v. Porth, 154 Wis. 422, 143 N.W. 165 (1913). 
™ Federal Rule 23(b). 
™ Northern Trust Co. v. Snyder, 113 Wis. 516, 89 N.W. 460 (1902). 
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but the controversies arising over the point and the uncertainty of the 
precedents clearly indicate the necessity for such a rule. The gen- 
eral rule is that the actual plaintiff has complete control of the class 
action,’* but limitations do arise on the exercise of the power and 
Wisconsin recognized the rights of third parties as such a limitation, 
and authorized an interference by the court.74 Again the federal 
rules have improved on the Wisconsin code with clarity and definite- 
ness. 

Rule 24(a) provides for intervention as a matter of right in cer- 
tain instances. Actually the Wisconsin code provides no such right 
of intervention, but any party who might be able to intervene under 
Rule 24(a) could, in Wisconsin, become a party by resorting to the 
compulsory interpleader provision in Section 260.19(1) of the Wis- 
consin Statutes. Under the federal code, permissive intervention is 
provided for by Rule 24(b) whenever the applicant’s “claim or de- 
fense and the main action have a question of law or fact in common”. 
That rule differs substantially from Section 260.19(1) of the Wis- 
consin Statutes which requires that the applicant have an interest in 
the original action. Rule 24(c) sets out a procedure to be followed 
in perfecting an intervention, leaving unanswered for the pleader but 
few of the questions that might arise under the Wisconsin statute. 

The provisions for substitution of parties upon the death of a 
party are alike in both codes, but the federal rule, unlike the Wis- 
consin statute, sets out in detail a period of limitation upon such sub- 
stitutions and the full procedure necessary to perfect such substitu- 
tion.75 Where one of the several parties dies and the liability ex- 
tends to the remaining parties both codes permit the action to con- 
tinue, except that where there is a joint liability Wisconsin provides 
that the estate of a deceased defendant continues to be liable.7® 
Substitution for a representative party becoming incompetent is 
allowed within the court’s discretion by Rule 25(b), whereas it is 
compulsory upon the court to so substitute under Section 260.24 of 
the Wisconsin Statutes. The rule as to substitution where there is a 
transfer of interest is identical in both codes.77 Rule 25(c), providing 
for the substitution of the proper party for an officer who is rendered 
incapable, sets out with greater clarity the manner of substitution than 
does Section 269.15 of the Wisconsin Statutes. 


DEPOSITIONS AND DISCOVERY EXAMINATIONS 


In the field of depositions and discovery procedure Wisconsin has 
maintained a position of leadership in the advance of liberal statutory 
provisions. In most respects this leadership has not given way to the 
new federal rules, and for that reason it is not recommended that 


™ Clark, Code Pleading (1st ed. 1928) §63, p. 279; 47 C.J. 52. 
“State ex rel. City of Milwaukee v. Ludwig, 106 Wis. 226, 82 N.W. 158 (1900). 
On this problem see 8 A.L.R. 950. 
"Cf. Federal Rule 25(a-1) and Wis. Stat. (1937) §269.16. 
™ Cf. Federal Rule 25(a-2) and Wis. Stat. (1937) §269.17. 
"Cf. Federal Rule 25(c) and Wis. Stat. (1937) §269.14. 
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the substantial advances already achieved should be surrendered 
merely for the sake of uniformity of practice. Because no 
is suggested in the Wisconsin code, the comparison with the new fed- 
eral rules will not be so extensive as in the preceding sections, and 
only broad and general contrasts or similarities will be considered. 

The federal practice, by Rule 34, and Wisconsin, by Section 
269.57 of the Statutes, both provide for the discovery, production and 
inspection of documents, property and other tangibles. Rule 35 pro- 
vides for a permissive right of physical and mental examination of 
parties, and Wisconsin, by decision,"® grants the same right. Requests 
for admissions of facts or of the authenticity of documents are sanc- 
tioned in both codes.7® 

In the matter of depositions there is a basic difference in the 
two codes. Throughout the whole of chapter five of the new rules 
there is no express distinction made between the deposition and the 
discovery examination, whereas, Wisconsin, while providing in Sec- 
tions 326.07 and 326.09 of the Statutes for the general depositions of 
witnesses, makes special provision for the discovery examination of 
parties and their representatives in Section 326.12 of the Statutes. 
The difference in the two codes is more or less obviated, as will be 
shown later, by the restrictions on the use of the federal deposition. 


One important difference contained in the new rules is the ab- 
sence of the right, absolute or permissive, to take a deposition until 
the complaint has been filed. Although Wisconsin permits such a 
practice®® it would have to be abolished or other provision made for 
its preservation if the provisions of chapter two of the federal rules 
were adopted, inasmuch as the filing of the complaint is made a pre- 
requisite to the commencement of an action by that chapter. Because 
this practice has been so successfully adopted in Wisconsin, it is 
suggested that, to preserve it, an exception be made to the requirement 
that a complaint be filed before an action is commenced in cases where 
the plaintiff files with the court an affidavit similar to that provided 
for in Section 326.12(4) of the Wisconsin Statutes and asks for a 
discovery examination. 

There are two superficial differences in the two codes which dis- 
appear when the use of the federal deposition is considered. In the 
first place, the Wisconsin discovery examination is limited to an ex- 
amination of parties to the action and to their representatives,*! 
but, while the federal rules permit a deposition of any person to be 
taken, it is only when the deponent is a party to the action that the 
federal deposition may be used for evidentiary purposes®? in the 
manner that the Wisconsin discovery examination may be used at all 
times.8? Secondly, Section 326.07 of the Wisconsin Statutes limits 


™ O’Brien v. La Crosse, 99 Wis. 421, 75 N.W. 81 (1898). 
™ Cf. Federal Rule 36 and Wis. Stat. (1937) $327.22. 
Wis. Stat. (1937) §326.12(4). 

“Wis. Stat. (1937) §326.12(1). 
Federal Rule 26(d-1). 

™ Wis. Stat. (1937) §326.12(5). 
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the taking of general depositions to six specified instances, and it is 
only when those special circumstances continue to exist that the de- 
position may be used for evidentiary purposes.6* Although the 
federal deposition may be taken at any time after action is com- 
menced, it can only be used for all purposes, if the deponent is not a 
party, when certain conditions, similar to those provided for in 
the Wisconsin statute, exist at the time it is introduced. 

Rules 27(b) and 33 provide two practices novel to the Wisconsin 
code. Rule 27(b) authorizes the taking of depositions pending an 
appeal under certain circumstances, and Rule 33 provides for the 
service of written interrogatories upon adverse parties, thereby per- 
mitting a practice similar to a discovery examination upon written 
interrogatories, but more convenient in that attendance before a 
court officer is not required and the answers may be written out and 
served on the examining party. 

The chief objection to the provisions for discovery and deposi- 
tions in the new federal rules is directed toward the innumerable 
opportunities for the limitation or suppression of the right, by the 
court. Such provisions are to be expected in venturing into a field 
heretofore unrecognized at all in the federal practice. To this extent 
Wisconsin practitioners might regard the adoption of the federal 
provisions a backward step. 

Otherwise the provisions as to the scope and manner of examina- 
tion, the filing of depositions, the perpetuation of testimony, the en- 
forcement of rights under the provisions and the more minor asso- 
ciated problems are quite extensively set out in both codes, with cer- 
tain advantages in each and a sufficient similarity to make practice 
under the two codes simple and unconfusing. On the whole, the 
differences in the new federal rules as compared with the Wisconsin 
statutes are few; the improvements, almost negligible; and the ten- 
dency to confuse the practitioner, after he is able to appreciate the 
similarity of the two codes despite the superficial differences arising 
from the two styles of presentation of the material, is not as great as 
it is in the sections dealing with service, pleading and parties. Wis- 
sonsin might well prefer to retain its own provisions in this field. 


ConcLUSION 


Upon summarizing the material covered, particularly that relat- 
ing to the first four chapters of the new federal rules, certain con- 
clusions are inevitable. The general policy, and, to a large extent, 
the substance of the rules, conform to the policy and substance of the 
Wisconsin code. Whatever differences were revealed may be classed 
as material or immaterial. Those of the first group were almost en- 
tirely of a desirable reformative character, either in a substantive way 
insofar as they would change the Wisconsin practice, or to the extent 
that they clarified and defined a similar Wisconsin practice. In any 
event, none of the changes would appear to be retrogressions from 
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the liberality of pleading and practice thus far achieved in Wisconsin. 
The immaterial differences were quite numerous, and, although taken 
separately, they would have but little effect on the practitioner who 
will continue to practice under both codes, their aggregate effect will 
be to confuse him, particularly because in the broad sense there is a 
striking similarity in the two practices. 

Conceding these findings from this comparison of the two codes, it 
is submitted that, in order to reap the benefits of the extensive work 
of the Advisory Committee which drew this most modern procedure 
code, and for the sake of establishing for the practicing lawyer a uni- 
formity of practice in both federal and state courts, Wisconsin should 
seriously consider the adoption in full of the provisions of the first 
four chapters of the Rules of Civil Procedure for the District Courts 
of. the United States together with such provisions of chapter five 
relating to depositions and discovery as might be adopted without 
loss of our greater liberality therein. 

James Hucues, Jr. 
Frep Kartan . 


STATUTES—CONSTRUCTION—SEVERABILITY OF VOID PROVISION 
WHEN THE SCOPE OF THE AcT Is CHANGED THEREBY.—It is a truism 
that the invalidity of part of an act of the legislature does not in- 
validate the whole unless it is the legislature’s intent that this be the 
case.! If the act is severable, it is the court’s duty to enforce the valid 
parts and disregard the void. As a rule covering severability, this 
statement leaves much to be desired as the problem of how the court 
shall determine the intent of the legislature is still unsolved. 

The problem is particularly troublesome when severance of a 
void provision would leave the act complete and enforceable, but en- 
forceable over either a wider or a narrower field than originally in- 
tended by the law-making body. It is the purpose of this comment 
to review the methods the courts have used to reconstruct the legisla- 
tive intent in this situation, with special emphasis on the sources of 
information used by the courts. 

The problem first arose immediately after the Civil War. It was 
then that a series of cases established in the federal courts the pre- 
sumption of inseverability which sixty years and constant legislative 
effort have not yet abolished. 

United States v. Reese? and the Trade Mark Cases® established the 
presumption for cases where severance would narrow the scope of the 
act. In United States v. Reese, the Supreme Court was faced with a 





* Southern Pacific Ry. v. Campbell, 230 U.S. 537, 33 S.Ct. 1027, 57 L.ed. 1064 
(1912); Lange Canning Co. v. State, 164 Wis. 228, 157 N.W. 277 (1916). The 
usual statements that the act is inseverable if the void parts were the legislati 
inducements to pass the act [State ex. rel. Reynolds v. Sande, 205 Wis. 495, 238 
N.W. 504 (1931)] or if the act is incomplete without the void provisions [State 
ex rel. Wisconsin Telephone Co. v. Henry, 218 Wis. 302, 260 N.W. 486 (1935)] 
are actually restatements of this rule. 

792 US. 214, 23 L.ed. 478 (1875). 
*100 US. 82, 25 L.ed. 550 (1879). 
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section of the congressional legislation enforcing the fourteenth and 
fifteenth amendments. An act of congress punished any state election 
official who hindered any citizen trying to exercise his right to vote. 
The Court conceded that it was within congress’ power to punish 
such acts if intended to keep a Negro citizen from voting. Protection 
of a Nordic citizen, however, was said to be plainly outside the power 
of congress. The act protected any citizen, not differentiating between 
Negroes and non-Negroes. If congress had so intended, the act was 
severable—that is, it could be applied only to the protection of Ne- 
groes—but the Court reasoned that since congress had said any citi- 
zen, it meant all citizens or none. It would be dangerous, said the 
Court, when congress has set a net to catch offenders, for the Court 
to step inside the net and say who shall be caught and who shall not. 
The Court reasoned that from the language of the act it was obvious 
that if all citizens were not protected, none should be. 

The defendant had kept a Negro citizen from voting, an act which 
congress could punish and which congress had expressly said should 
be punished. Yet because of this hypothetical “all or none” intent, 
he went free. The error is obvious. By limiting itself to the words of 
the act as the source of its information on the probable intent of 
congress, the Court refused to take into account the Civil War, and 
the wide popular sentiment for Negro rights which should have 
convinced it that the inducing purpese of the act was the protection 
of Negroes in the exercise of their newly granted civil rights. Judicial 
notice of so notorious a fact would seem easy, yet there was no men- 
tion of the Civil War in the opinion. 

United States v. Reese was the first of a line of decisions against 
severance of a void application from an otherwise valid act. Baldwin v. 
Franks* and Butts v. Merchants and Miners Transportation Co.5 
declared invalid other civil rights legislation on the same principles. 
The Trade-Mark Cases,® which held inseverable a law protecting reg- 
istered trade-marks used in interstate and intrastate commerce, were 
followed by a line of decisions striking down varied economic mea- 
sures by the same reasoning. So, for example, the Supreme Court 
refused to limit too broad an application of a congressional act apply- 
ing to sales of grain futures in interstate and intrastate commerce,’ 
to interstate and intrastate sales of cattle,* to railroad employees, some 
of whom were in interstate and some in intrastate commerce.® In 





*120 U.S. 678, 7 S.Ct. 656, 30 L.ed. 766 (1887). 

*230 U.S. 126, 33 S.Ct. 964, 57 L.ed. 1422 (1912). 

*100 U.S. 82, 25 L.ed. 550 (1879). 

"Hill v. Wallace, 259 U.S. 44, 42 S.Ct. 453, 66 L.ed. 833 (1922). 

*Tllinois Central Ry. v. McKendree, 203 US. 514, 27 S. Ct. 153, 51 L.ed. 298 
(1906). 

* Allen v. Louisiana, 103 U.S. 80, 26 L.ed. 318 (1880); Employers’ Liability 
Cases, 207 U.S. 463, 28 S.Ct. 141, 52 L.ed. 297 (1908); Yu Cong Eng v. Trini- 
dad, 271 U.S. 500, 46 S.Ct. 619, 70 L.ed. 1059 (1926). See also two attempts to 
distinguish United States v. Reese in Supervisors v. Stanley, 105 U.S. 305, 26 
Led. 1044 (1882), and El Paso and N_E. Ry. v. Gutierrez, 215 U.S. 87, 30 S.Ct. 
21, 54 L.ed. 106 (1909). 
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Bowman v. Continental Oil Co.,'° a state act licensing and taxing the 
sale of gasoline was held invalid as to intrastate sales of gasoline be- 
cause it seemed to apply to interstate sales as well. 

None of the above acts were inseverable on the grounds that 
severance would reach an absurd or discriminatory result. In every 
case, it was possible for the Court to reach the conclusion that the 
probable intent of the lawmaking body was to regulate as much of 
the field as it constitutionally could.*! 

Many of these acts provided a criminal penalty for their viola- 
tion, and where such penalty existed, the Court found an additional 
reason for declaring the law inseverable. It was that a penal law 
should be so definite that no one runs the danger of not knowing 
whether or not he is criminally liable for a particular act. It is diffi- 
cult to see the validity of this contention as the basis for striking 
down a legislative act. In other connections, courts have many times 
said that they would not anticipate constitutional questions, but would 
wait until one who was injured by the void feature asked for relief.'* 
There is no showing in any of these cases that the particular defen- 
dants before the court had been injured by any indefiniteness or 
ambiguity in the laws considered. That a present and punishable 
offense should not be punished because of the possible future invalid- 
ity of the law as to some other offender is a peculiar result for our 
judicial system to reach. This is perhaps the most striking point to 
be made about this class of cases. In no other field does the court 
anticipate so many constitutional questions. 

The rule of United States v. Reese’* has never been accepted very 
widely in state courts. It is generally either rejected’* or ignored.’® 





* 256 US. 642, 41 S.Ct. 606, 65 L.ed. 1139 (1921). 

“ Inseverability in cases where a discriminatory or absurd result would be 
reached by severance is seldom found on the basis of United States v. Reese, but 
on the more basic ground that the legislature could not have intended the result. 
So, in Chicago, St. P. Ry. v. Rock County Sugar Co., 162 Wis. 374, 156 N.W. 
607 (1916), the court held inseverable a state regulation of demurrage charges 
since to apply the law only where the state had power to do so would result in an 
unlawful discrimination against interstate commerce. See also Pollock v. Farmers 
Loan and Trust Co., 158 U.S. 601, 15 S.Ct. 912, 39 L.ed. 1108 (1895). 

* Associated Press v. National Labor Relations Board, 301 U.S. 103, 57 
S.Ct. 650 (1937); Hatch v. Reardon, 204 U.S. 152, 27 S.Ct. 188, 51 L.ed. 415 
(1902). 

“92 US. 214, 23 L.ed. 478 (1875). 

“State v. Smiley, 65 Kan. 137, 69 Pac. 199 (1902). The reason given by the 
court for its refusal to follow United States v. Reese is the difference between 
the powers of congress, which are express, and the powers of the states which are 
implicit in statehood. So, it is said, the court is entitled to read into a state act 
the express reservations of the Constitution, but cannot with equal exactness in- 
corporate the shadowy implied powers of the state as a limitation of a federal 
law. This is peculiar reasoning, as the line between the powers of congress and 
those of the states cannot be any less definite when approached from one side 
than from the other. 

* Alberts v. Danforth, 281 Ill. 521, 118 N.E. 33 (1917); State v. Bevins, 210 
Iowa 1031, 230 N.W. 865 (1930); Sloane v. Commonwealth, 263 Mass. 529, 149 
N.E. 407 (1925); State ex rel. Young v. Standard Oil Co., 111 Minn. 85, 126 
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Generally also, though there are one or two exceptions, the Supreme 
Court refuses to apply United States v. Reese® to the act of a state 
legislature, saying that the severability of a state statute is a matter 
for the state courts.17 


The other situation, where severance of a void provision would 
extend the operation of an otherwise valid law, was first presented 
by Spraigue v. Thompson,}* where the Court dealt with a state law 
that required the use of licensed pilots in the ports of the state, but 
exempted ships of two neighboring states. Since the exemption was 
held invalid as discriminatory, the whole act regulating pilotage fell. 
The Court reasoned that to sever the exemption and make the require- 
ment applicable to the ships of the exempted states would be plainly 
contrary to the explicit legislative intent. Since that intent governs the 
determination of severability, the court cannot, it said, hold the 
exemption severable. 

There is a greater validity in this argument against severability 
than in the reasoning used in United States v. Reese.!® Here, at least, 
there is a clear expression of some sort of legislative intent. For this 
reason, the rule of Spraigue v. Thompson?® is established in state 
courts as well as in the federal courts, though limited somewhat by 
recent developments.?! So the Wisconsin Supreme Court says: “. . . 
[the invalid exemption] cannot be disregarded and the rest of the 
act held valid because this provision is expressly made one of the 
essential bases of classification, and so intimately connected with the 
rest of the act that it cannot be separated from it without violating the 
legislative intent. To disregard this provision of the act would result 
in making the law apply to school districts which the legislature clearly 





N.W. 527 (1910); Rob’t Dollar Co. v. Canadian Car. Co., 220 N.Y. 270, 115 
NE. 711 (1917); Atkins v. Fraker, 32 Wis. 510 (1873). 

“92 US. 214, 23 L.ed. 478 (1875). 

Smiley v. Kansas, 196 US. 447, 25 S.Ct. 289, 49 L.ed. 546 (1904); Dorchy 
v. Kansas, 264 US. 286, 44 S.Ct. 323, 68 L.ed. 686 (1913). 

*118 US. 90, 6 S.Ct. 988, 30 L.ed. 115 (1886). See also Connolly v. Union 
Sewer Pipe Co., 184 U.S. 540, 22 S.Ct. 431, 46 L.ed. 679 (1902) holding insever- 
able from a state anti-trust law an invalid exemption of agricultural combina- 
tions, including co-operatives; Guinn v. United States, 238 US. 347, 35 S.Ct. 
926, 59 L.ed. 1340 (1914) holding inseverable an invalid exemption of voters 
whose grandfathers had voted from a law raising the qualifications of voters. 
Tiernan v. Rinker, 102 U. S. 123, 26 L.ed. 103 (1880), said to be contrary on this 
point is actually not. A state tax on liquor, beer and wine, each being a separate 
tax, invalidly exempted state-made wine. The exemption invalidated the whole 
wine tax, but did not invalidate the tax on whiskey, which defendant had not 
paid. Cf. Huntington v. Worthen, 120 US. 97, 7 S.Ct. 469, 30 L.ed. 588 (1887) 
which is contrary but does not discuss the problem. 

*92 US. 214, 23 L.ed. 478 (1875). 

”118 U.S. 90, 6 S.Ct. 988, 30 L.ed. 115 (1886). 

* Wilkinson v. Stiles, 200 Ala. 279, 76 So. 45 (1917); Ex parte Schuler, 167 
Cal. 282, 139 Pac. 685 (1914) which collects other authority; State ex rel. Selli- 
ger v. O'Connor, 5 N.D. 629, 67 N.W. 824 (1896); State v. Doran, 28 S.D. 486, 
134 N.W. 53 (1912); Kapaun v. Land Bank, 269 N.W. 564 (S.D. 1936); State 
ex rel. LaValle v. Board of Sauk County, 62 Wis. 376, 22 N.W. 572 (1885); 
State ex rel. Hickey v. Levitan, 190 Wis. 646, 210 N.W. 111 (1926). 
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intended should be exempt”.?? Similar reasoning determined the 
inseverability of a provision excepting from inspection fees the soft 
drinks produced in states which excepted Wisconsin-produced drinks 
from similar fees. In this case as well, the whole law fell.23 It is 
to be noticed also that the federal courts will in general decide the 
severability of a state law which contains an invalid exemption, despite 
the decision of Smiley v. Kansas,2* which declared the severability of 
a state law a matter for the state court to decide. 

The first attempt to overcome the presumption of inseverability, 
which some courts have gone so far as to call a common-law presump- 
tion,?5 was the severability clause. This is generally a blanket state- 
ment in an act that the invalidity of any part of the act shall not 
affect the rest. The attempt, however, did not result in any great 
change in the law. Acts are not made immediately severable by such 
clauses. In Hill v. Wallace,?® where an act of congress presented a 
regulation of the sale of grain futures which was applicable both to in- 
terstate and intrastate commerce, a typical United States v. Reese 
situation, the severability clause did not make valid an application of 
the act to interstate commerce alone. The Court said: “Section 11 
[the severability clause] did not intend the court to dissect an un- 
constitutional measure and reframe a valid one out of it by insert- 
ing limitations it does not contain. This is legislative work beyond 
the power and function of the court”.27 To support this reasoning, 
United States v. Reese,?® the Trade-Mark Cases?® and Butts v. Mer- 
chants’ and Miners’ Transport Co.®° are cited. Severance is not said 
te be impossible. Justice Brandeis in a concurring opinion, points out 
how it can be done. Certainly, despite the Court’s statement to the 
contrary, the severability clause could mean little else than that 
the legislature intended that as much of the law be enforced as was 
possible. 

The courts’ attitude towards severability clauses has finally been 
settled. Severability clauses are evidence*! of legislative intent, and 
reverse the presumption of inseverability.** It is hard to discover any 





™State ex rel. Brown v. Haney, 190 Wis. 285 at 288, 209 N.W. 591 (1926). 

*Fitger v. Kremer, 199 Wis. 338, 226 N.W. 310 (1929), which might be 
justified also on the grounds that the purpose of the law was to set up a dis- 
crimination. When the inducing purpose failed, the whole law fell by familiar 
principles. 

*196 U.S. 447, 25 S.Ct. 289, 49 L.ed. 546 (1904). 

* Utah Power and Light Co. v. Pfost, 286 U.S. 165, 52 S.Ct. 548, 76 L.ed. 
1038 (1931). 

259 US. 44, 42 S.Ct. 453, 66 L.ed. 833 (1922). 

72590 US. 44, 70, 42 S.Ct. 453, 66 L.ed. 833 (1922). 

*92 US. 214, 23 L.ed. 478 (1875). 

100 US. 82, 25 L.ed. 550 (1879). 

* 230 US. 126, 33 S.Ct. 964, 57 L.ed. 1422 (1912). 

™ Water Power Cases, 148 Wis. 124, 134 N.W. 330 (1912). See cases cited in 
note (1927) 25 Mich. L. Rev. 523. 

™ Williams v. Standard Oil Co., 278 U.S. 235, 49 S.Ct. 115, 73 L.ed. 287 
(1928); Retirement Board v. Alton Ry., 295 U.S. 330, 55 S.Ct. 758, 79 L.ed. 1468 
(1935). 
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actual effect of the use of a severability clause. In close cases, the 
same considerations lead to the decision of severability as before, and 
the same reasoning holds a law valid or invalid with or without a 
severability clause. 

The federal courts, however, have found two ways around the 
presumption in the Reese situation, which are the more striking since 
they do not, in terms, deal with severability at all. 

The first of these is the rule of construction that a statute will be 
construed as constitutional whenever possible. This statement, un- 
exciting as it is when stated abstractly, is used as the basis for the 
very action held impossible in United States v. Reese®® and Hill v. 
Wallace,?4 the introduction of limitations which cannot be found in 
the act. In the “Abbey Dodge’’,®® the Court considered a federal law 
which regulated the sale of sponges and did not confine the operation 
of the regulation to sales in interstate commerce. Defendant had 
violated the law while engaged in interstate commerce, and the Court 
held that it would by construction write in the limitation to inter- 
state commerce and hold the law valid. This is all uhe more unusual 
when compared with the usual rule that construction will not be 
applied to the words of an act unless the court finds some ambiguity 
or inconsistency in it. There was no such ambiguity here. 

It is to be noticed further that although this was a penal law, the 
dangers of indefiniteness were not mentioned.** 

The other way of avoiding the doctrine of United States v. 
Reese®" lies in the application of the principle that a court will not 
hear the plea of a defendant that a portion of the act in question is 
invalid unless the defendant shows that he is injured by the invalid 
portion. So in Heald v. District of Columbia,** the defendant had 
violated a tax law which levied a tax on property that was not tax- 
able. The Court, however, refused to hear a plea that the law was 
completely invalidated by this void provision because the defendant 
had not shown that he held any of the property improperly taxed. 
The application of this principle to United States v. Reese would have 
denied defendant standing to contest the invalidity of the act as 
applied to the protection of white citizens since he himself had kept 
a Negro from voting, a proper result in the light of the broad princi- 
ple that a court decides only the case before it. 





"92 US. 214, 23 L.ed. 478 (1875). 
* 259 US. 44, 42 S.Ct. 453, 66 L.ed. 833 (1922). 
*223 US. 166, 32 S.Ct. 310, 56 L.ed. 390 (1911). 
“Texas v. Texas Eastern Ry., 258 U.S. 204, 42 S.Ct. 268, 66 L.ed. 566 (1922), 
where a limitation to interstate commerce was written into an act giving the 
Interstate Commerce Commission power to allow abandonment of track; United 
States v. Walter, 263 US. 15, 44 S.Ct. 10, 68 L.ed. 137 (1923), where an act 
protecting corporations in which the United States is a stockholder is similarly 
limited to the corporations congress could constitutionally protect; United States 
ex rel. Att’y General v. Delaware and Hudson Ry., 213 US. 366, 29 S.Ct. 527, 53 
Led. 836 (1908). 
"92 US. 214, 23 L.ed. 478 (1875). 
* 259 U.S. 114, 42 S.Ct. 434, 66 L.ed. 852 (1921), see also supra, note 12. 
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There has been a corresponding, but basically more sound, growth 
away from the presumption in the cases involving a void exemption, 
Though state courts have not rejected Spraigue v. Thompson*®® as 
they have United States v. Reese, the rule of Spraigue v. Thompson 
has been limited in the state courts. The California court, for ex- 
ample, after many years of strict adherence to the rule that a void 
exemption is inseverable, reversed itself in People v. Henry*® and 
held that a law which regulated motor transport in an effort to 
eradicate “pirate” passenger lines was valid though it improperly 
excepted from its operation lines not operating on main highways. 
The court makes the point that the law without the exemption serves 
the purpose for which it was passed, and states that the invalidity of 
the exemption should not defeat the evident purpose of the legislature 
to regulate motor transportation. A clearer case is People v. Knapp," 
which holds severable a void exemption contained in a revenue law. 
The court points out that to invalidate the whole revenue law would 
deprive the state of a source of income on which the budget was based. 
The exemption in the light of this fact seemed of smaller importance 
to the court than the revenue, and the law therefore stood. A recent 
Wisconsin case*? also uses this method of balancing the actual im- 
portance of the law to the legislature and to the state against the im- 
portance of the exemption. 

This is, perhaps, the best answer to the problem of the courts’ 
determination of severability in the class of cases considered here.** 
Since the court cannot summon before it the legislature which enacted 
the law, the court will always be faced with the problem of where to 
find what the legislature intended. Since the legislature was moved by 
actualities, the court will not arrive at the intent of the legislature until 
it too looks at the actualities which are not set forth within the four 
corners of the act itself. And as with any fact that cannot be proved 
by witnesses, but must be noticed judicially, the burden is as much the 
lawyers’ as it is the legislatures’ and the courts’ to see that these ac- 
tualities are before the court. 

R. M. SIEcEL. 





118 U.S. 90, 6 S.Ct. 988, 30 L.ed. 115 (1886). 

“131 Cal. App. 82, 21 P. (2d) 672 (1933). 

“ 230 N.Y. 48, 129 N.E. 202 (1920); Farley v. Duluth, 150 Minn. 374, 185 
N.W. 390 (1921); Bacon Service Corp. v. Huss, 199 Cal. 21, 248 P. 235 (1926); 
appeal dismissed, 275 U. S. 507, 48 S.Ct. 158, 72 L.ed. 397 (1927); all three being 
revenue laws. 

“Weco Products v. Reed Drug Co., 274 N.W. 426 (Wis. 1937) which held 
severable from the Wisconsin Fair Trade Practices Act [Wis. Stat. (1937) §133.25] 
the exemption of co-operatives from the regulation of retail prices on standard 
goods imposed by the act. 

“Stern, Separability and Separability Clauses in the Supreme Court (1937) 
51 Harv. L. Rev. 76, suggests as a further remedy that severability clauses specify 
which applications and which portions of the act are severable. He sces as 4 
reason for the courts’ refusal to give full effect to the severability clause, the 
clause’s general phrasing, which covers cases where severance is manifestly im- 
possible as well as cases where it is possible. 
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THE ENGLISH SYSTEM OF LEGAL EDUCATION 
Cart ELsripceE NEwTon 


In discussing the English system of legal education, the writer is 
compelled to say an autobiographical word in order that the perspec- 
tive from which he writes may be plain. When, now many years ago, 
I found myself plumped down in a foreign university by reason of 
the testamentary benefaction of a South African mining industrial- 
ist (who in his youth had been expelled from that university), an- 
other American and I discovered that our rather piebald American 
college educations had failed to acquaint us with even the elementary 
terminology of the professional philosophers. In this we were at a 
disadvantage with our English contemporaries who, in the fashion 
of students the world over, delighted in after-dinner discourse on 
the ultimate questions of life. 

Since these discussions served incidentally as vehicles for an 
exhibition of English erudition in philosophy and its academic termin- 
ology, to the discomfiture of the Americans present, we felt under 
compulsion of devising a counter-irritant wherewith to hold our own 
and save national face. Thanks to a certain resourcefulness which our 
American colleges had provided, the requisite formula was readily 
found. 

As soon as a definitely “philosophical” statement was thrown out 
wherewith to start off an evening’s discussion, one of us would pounce 
upon the speaker and demand forthwith that he define his terms. 
What did he mean by truth, justice, or whatever words he had used? 
Whatever his reply, it was instantly challenged by the other of us, 
and the resulting arguments bogged down the philosophical discussion 
for the rest of the evening. It never got beyond a definition of terms. 
Our American ignorances were thus effectively camouflaged. It has 
been my observation in later life that much fuzzy thinking and spe- 
cious argument proceeds from the speaker’s or writer’s failure first 
to define crisply (to himself at least) the meaning of the terms he 
employs. 

The inescapable urge of mankind is to reduce concepts to formulae 
and tags, and having done so, so to utilize those formulae and tags 
as to obscure and retard, rather than to clarify and further, the pur- 
poses they originally served. Particularly is this true in the inter- 
change of ideas in the field of all kinds of education in America. So, 
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we have much unquestioning acceptance—particularly among edu- 
cators (if my academic friends will forgive me)—of the orthodox 
meanings and stereotyped implications of “original research”, the 
“Ph.D.”, “progressive education”, “training in the social sciences”, 
what is “practical”, “useful”, “realist”, “functional” or having “social 
purposes” in education, the “case system”, and similar phraseological 
ceconuts, from which the milk of vitality and substance, if it has 
rot soured, has either dried or been drained out. 

So, under the requirement of rushing in where, as a lawyer, I 
should prefer to cross-examine, I shall at the outset of my paper set 
down the definition of the terms of my subject, in order that some of 
my later comment will be intelligible. The definition of “education” 
which I like best is that, I believe, of Mr. H. A. L. Fisher, a dis- 
tinguished former British Minister of Education: “Education is 
that which remains with you after you have forgotten everything you 
learned in school.” 

It is at least a realistic definition. It implies the habitual in- 
tensity of mental application, the acquired manner of approach to 
problems, the technique of ordered curiosity, the crystallized modus 
operandi of the intellect. These are the residues precipitated by the 
educational process by whose quality that process can, I think, most 
fairly be judged—if education be regarded as a means rather than an 
end. The mental filing cases of factual materials built up in school are 
‘of vastly smaller meaning (I would say “value” if I had not already 
disqualified myself from doing so). A mental storehouse of data 
is the springboard for the educational swan dive. It is essential to the 
graceful execution of that accomplishment, but not ultimately ex- 
pressive of its significance. 

I must assume that my readers know what “legal” means, and I 
need not here define “system”, since the purpose of this paper is to 
describe, and hence define, the English “system” of legal education. 
The English go abcut apparently blithely oblivious to the fact that 
they have a “system” of legal education—in the sense of a special 
methodology. English legal educators do not feel under compulsion to 
propagandize, justify, defend or necessarily even follow any particu- 
lar “system”. 


But our American educators have not shown any such lack of 
resourcefulness in the matter of terminology and so, in this country, 
a tag has been dutifully tied to the English legal educational process. 
It is called the “tutorial system”, though an Englishman would stare 
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blankly at the use of the term. It is sometimes called (though usually 
either from ignorance or a wish to be nasty about it) the “textbook 
system”. This is frequently to distinguish it, with derogatory impli- 
cations, from the “case system”. 


Both tags are highly misleading. The essence of the “case sys- 
tem” is supposed to be the critical and argumentative give-and-take 
between professor and students, with individuai cases constituting the 
basis of this dialectical discussion. Of the usefulness of this method 
as originally conceived by Professor Langdell and developed by Pro- 
fessor Ames, for sharpening the intellect and stimulating the critcial 
and analytical faculties, there can be no question. 

But in many of its latter-day applications the description “case 
system” has come to denote a system which Professors Langdell and 
Ames would perhaps have been the first to repudiate. With the 
growth of mass education in our American university law schools a 
system originally devised for small groups is now applied to groups 
of a hundred, two hundred, or even three hundred students. The 
average student in some of these groups is called upon to recite per- 
haps no more than four or five times in the course of a year, and 
then only for a moment or two. The value of this theoretically So- 
cratic and dialectic method is diluted in direct proportion to the size 
of the classes to which it is applied. Its effectiveness as an instru- 
mentality of intellectual development is thus greatly weakened. Yet 
the methodology still parades under the name of the “case system”. 


Perhaps in conscious recognition of this, some American profes- 
sors who feel obligated to render homage to the “case system” at- 
tempt to make good its practical deficiencies by summarizing the ma- 
terials under discussion in the last ten or fifteen minutes of the class- 
room session. Yet if this ten- or fifteen-minute summary should be 
termed a “lecture”, the academic and administrative authorities would 
grow purple of face and snort their disagreement. The fact of the 
matter, however, is that (to an increasing degree, consciously) it is 
coming to be recognized among American professors of law that the 
content of educational methodology which the “case system” implies 
must be re-examined in the light of modern university law school 
conditions. 

I am at a loss to define what the “textbook system” is. A system 
correctly so described may be employed somewhere in teaching the 
Anglo-American system of jurisprudence—possibly by some of the 
correspondence schools. I do not know. 
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The “system” employed at Oxford and Cambridge Universities is 
really a combination of methods. It comprises the formal elements 
of lectures, the study and analysis of cases, the study of textbooks 
and other legal writings, moots, examinations, the writing of original 
papers on legal subjects, and dialectic discussions between the stu- 
dent and professor, known as “tutorials”. The tutorial is the back- 
bone of the system. A “tutor” is a member of the law faculty and 
in some cases a full professor of law, such as the distinguished Sir 
William Searle Holdsworth, K.C. For one hour in each week during 
the academic year, the student is closeted alone with his tutor! in 
formal critical and argumentative exchange of views. The basis of 
discussion in the tutorial is customarily an original paper written 
by the student on some assigned subject of the law. This paper usu- 
ally deals with the historical development of the legal principle dis- 
cussed, together with an analytical discussion of the pertinent lead- 
ing cases, and a critical reconciliation of the most recent cases on the 
subject with the student’s conclusions. The tutor, by critically attack- 
ing the student’s interpretations, arguments and conclusions, forces 
him to defend them in individual argument. 

The nature of this educational exercise seems to be generally 
misunderstood or entirely overlooked by American partisans of the 
“case system”. It is true that in the lectures which the student at- 
tends at English universities, as at lectures everywhere, the intellec- 
tual traffic is all one-way, with no questions asked. But in the tutor- 
ial the student is subjected, for one hour a week, to education in the 
law by the “case system” reduced to its purest elements. He cannot 
escape preparation; and the certainty of his being “called upon” 
is absolute. 

The preparation for the tutorial is also an integral part of the 
educational process. With a few notable exceptions, the nearest thing 
that we have in our American law schools to this creative writing of 
original papers as an instrumentality of legal education is the prep- 
aration of articles for the law reviews. This exercise (universally and 
rightly regarded as a valuable training) in our American system is 
confined to a relatively small percentage of the class, those who are 
elected as members or editors of the law review. Under the English 
system, however, all of the students in the law school participate in 





* Usually a member of the law faculty of the university associated with the 
particular college of which the student is a resident. (Oxford and Cambridge Uni- 
versities are each composed of twenty or more colleges.) 
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this exercise. (Fortunately, perhaps, the aggregate of all this written 
material is not preserved for posterity in the printed page.) 

The study of textbooks, moreover, as utilized in the English 
system is widely misunderstood by American observers. It can be 
viewed properly only in relation to the curriculum, for in England 
substantial emphasis is placed upon the historical and philosophical 
bases of the law. These subjects in America are generally reserved 
for postgraduate study and hence are virtually restricted to those 
who study to become professors of the law. 

Oxford gives two law degrees. The first of these is the Bachelor 
of Arts in Jurisprudence, the course of study leading to which is 
known as the “Honour School in Jurisprudence”. This for English 
students is a two-year course superimposed upon a one-year law 
course known as the “Law Moderations” (formerly the “Law Pre- 
liminary”). Admission to study for the Law Moderations in turn 
is based (for English students) upon graduation from one of the 
English “public schools”. The English public school corresponds 
roughly to the American high or preparatory school plus the first 
two years of undergraduate college training. 

Since American Rhodes scholars, who comprise the bulk of 
American students who study law in England, are for the most part 
college graduates, they are excused from the Law Moderations and 
sccordingly customarily devote the first two of their three scholar- 
ship years to study in the Honour School of Jurisprudence. 

The second law degree is available to those who have been awarded 
2 B.A. in the Honour School of Jurisprudence. It is known as the 
“Bachelor of Civil Law” and requires a further year of study. 

When awarded the B.A. degree, the student will have studied 
contracts, torts, real property, English legal history, constitutional 
law, international law, English and comparative jurisprudence, and 
Roman law. Under these broad headings he will have covered fields 
which in American universities are customarily broken down into 
various other subjects. For instance, under “contracts” he will have 
studied the subjects of agency, suretyship, sales, bailments, carriers, 
insurance, negotiable instruments, and to some extent corporations 
and evidence ; and his final examination in real property will include 
the law of trusts. 

In the additional year devoted to study for the B.C.L. degree, he 
will in addition have covered the subjects of equity (including trusts 





* These schools, such as Eton, Harrow, Rugby, are quixotically called “public,” 
being in reality private schools. 
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and partnerships), personal property, conflict of laws and a special 
elective subject which may be evidence, criminal law, special work in 
sales, etc. A thorough knowledge of all of the material studied for 
the B.A. is presupposed in the examinations set for the B.C.L. For 
example, English legal history is not a special subject for the B.C.L. 
but a knowledge of English legal history would be most valuable 
in writing B.C.L. examination papers on common law, equity and 
jurisprudence ; constitutional law similarly would be necessary in the 
B.C.L. paper on jurisprudence. For the B.C.L. a more advanced 
knowledge of the Roman law is required.* 

The two years of study for the B.A. in jurisprudence (superim- 
posed upon the year of Law Moderations or its equivalent), com- 
bined with the third year of study for the B.C.L., corresponds ap- 
proximately to the three years of study in a first-class American 
law school plus some American postgraduate law courses. 

When a student has completed the curriculum in the Honour 
School of Jurisprudence, he is grounded in the principles of the 
common law. He has learned the fundamental concepts of each 
branch of the law rather than the specific rule of any given jurisdic- 
tion. He has mastered a large number of cases through analytical 
study and discussion and must (as a practical matter) be able to dis- 
cuss from memory the facts, holdings and significance of at least 
600 of them.* One who has been awarded the B.C.L. has had, in 
addition, a thorough grounding in the elements and system of the 
Roman law as well as in English legal history and English and com- 
parative jurisprudence. 

Little, if any, emphasis is placed on technical procedure in the 
Courts of Justice, which is reserved for additional study in prepara- 
tion for the bar examinations. In this respect the English university 
law schools are similar to a large number of American university law 
schools. 

The English university academic year is broken up with longer 
vacation periods than is the American. For historical reasons the year 
in residence at the university consists of three two-months terms in- 
terspersed with two six-weeks vacation periods. These vacation pe- 
riods are in reality an integral part of the academic year (as is also 





*It is interesting to note that recently the College of William and Mary 
has included Roman law in its legal curriculum, and has changed its legal degree 
from LL.B. to B.C.L. 

“While most of the case materials are naturally English, other cases drawn 
from American, Canadian and various other jurisdictions where the Anglo-American 
legal system is in force are utilized where there is no English equivalent. 
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the summer vacation), for at the beginning of each vacation period 
a substantial amount of work is assigned to the student dy his tutor 
on which he will be examined on his return to the university for the 
next ensuing term. 


It is during these vacation periods that the study of textbooks 
is, for the most part, made. The textbook study covers the fields of 
English legal history, jurisprudence, special writings in various 
fields of the common law and equity, and sources and commentaries 
on the Roman law. Thus, the study of textbooks in the English 
system is for the most part limited to the study of subjects which 
give a broad perspective on the law—historical, philosophical and 
comparative. 

Under the English system, examinations are conducted upon a 
different theory than they are in the average American law school. 
My first question to my tutor’ was: “In what subjects will I be 
examined for the law degree?” He replied: “You will be examined 
in the subject of the law.” In American law schools it is customary 
to break down the study of the law into a number of subdivisions 
covered in half year or full year “courses”. At the conclusion of 
the “course”, the student is examined in that subject once and for 
all, and thereafter proceeds to the study of other subdivisions of the 
law. The English system is otherwise. There is only one set of 
formal examinations and that comes at the end of the student’s studies 
when he has completed his preparation for his degree, and is certi- 
fied by his tutor as being prepared to stand examination therefor. 
This examination lasts for five days and consists of two three-hour 
sessions each day. Thus when a student is examined for his B.A. 
degree in jurisprudence, the examinations cover his two-year study 
of the law (plus his earlier year of study for the Law Moderations) ; 
and the examinations for the B.C.L. cover not only the third year 
of study but also all of his preceding studies in the law. 

No schedule of the order of subjects to be covered by the exam- 
inations is announced. Therefore, when a student walks into his 
first three-hour period of examination he has no idea whether he is 
to be examined in torts, Roman law, contracts, legal history, or what. 
The same holds true until the very last three-hour examination pe- 
tiod, at which time, by a process of elimination, he can accurately 
deduce what paper will be set for him. This examination system 
discourages the process of “cramming”. 





*W. T. S. Stallybrass, D.C.L., author of the later editions of Salmond on Torts. 
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In addition to the formal examinations (on the result of which 
is contingent the award of the degree and the class of “honours” and 
standing of the student), informal examinations are set for the stu- 
dent from time to time by his tutor. These are known as “collections”, 
No permanent record is kept of the result of these examinations. They 
serve as training for the taking of the formal examinations, and as 
an indication to the tutor of the progress of the student. Deficiencies 
in the student’s progress in legal studies exposed by these informal 
examinations are corrected by the tutor’s assigning to the student 
additional work in the fields indicated. These assignments may be in 
the nature of additional lecture courses, additional reading, the prep- 
aration and writing of additional papers on specified subjects, the 
study of more cases in a specified field, participation in assigned 
moots, additional tutorials, or a combination of these elements. 

That part of the English system which comprises lectures has 
always been particularly effective at Oxford owing to the unusually 
high class of professors on the faculty of that university. Although 
the Civil law was taught in England as early as 1139,° it was not 
until 1758 that Sir William Blackstone began to give his lectures on 
the English law at Oxford. Since Blackstone’s day many of the 
outstanding legal scholars of all time have taught at Oxford, includ- 
ing Sir Henry Maine, Bryce, Pollock, Holland, Anson, Vinogradoff, 
Dicey and Holdsworth. A few years ago Professor Frankfurter of 
the Harvard Law School lectured at Oxford on the George Eastman 
Foundation. Many of these jurists have written standard works or 
textbooks ; for instance, Blackstone’s “Commentaries”, Maine’s “An- 
cient Law”, Pollock and Anson on contracts, Holland on jurispru- 
dence, Vinogradoff on various books of legal history and jurispru- 
dence, Dicey on the conflict of laws and the English constitution, and 
Holdsworth on the history of English law. 

It may be of interest to note, incidentally, that a number of 
textbooks by distinguished American jurists are required reading for 
the Oxford law degrees. Pre-eminent among these are Justice 
Holmes’ “The Common Law”, Gray’s “The Nature and Sources of 
the Law” and “The Rule Against Perpetuities”, and Ames’ “Lectures 
on Legal History”. 

In addition to the legal training given by the English universities, 
training in the law is afforded also by the Inns of Court in London. 
Professor Simpson of the Harvard Law School in his thoughtful 





* At which time Archbishop Theobald brought to England her earliest teacher 
of Roman law, Vacarius. 
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paper, The Function of the University Law School’, points out that 
apprentice training, while still a permissible means of preparing for 
the bar in some states, has almost disappeared in America; but that 
preparation of students for the bar, formerly regarded as a responsi- 
bility of the legal profession itself, still persists in England although 
university education in law has greatly expanded there in recent years. 
Lectureships and professorships have been maintained by the Inns 
of Court since 1865, and students may there prepare for their bar ex- 
aminations in lieu of preparing for them at any of the big univer- 
sities. The system, however, is not comparable to the system of the 
great English universities, except in the matter of the curriculum. 
Since the great English university law schools and the great 
American university law schools teach the same system of law, 
it is inevitable, as Dean Clark of the Yale Law School has pointed 
out," that law students and lawyers trained in England and America 
have much to learn from each other. Men trained in England bring 
to America a different point of view in such matters as curriculum, 
examinations, methods of study. Many of our important statutes, 
such as the Uniform Sales Act and the Negotiable Instruments Act, 
are based in large part upon earlier English statutes. Many of our 
legal-social experiments, such as workmen’s compensation and em- 
ployers’ liability, have been worked out in England. England has 
much to offer in the way of political and constitutional experience. 


Each system has had its effect upon the other. Original im- 
petus was given to the teaching of law in American universities by 
reason of Blackstone’s lectures which he began to give at Oxford in 
1758. As Holdsworth has pointed out,® the influence of Blackstone’s 
teaching was felt in America in two main directions. First, it 
fostered the idea that English law should be taught at the universities. 
These lectures inspired the establishment of the Vinerian chair of 
English law at Oxford; and under the inspiration of that example, in 
1778 Isaac Royall left money to Harvard to found a professorship of 
law.® Later, under the same influence, the Dane chair was founded.!® 
Thus, the establishment of the Vinerian professorship at Oxford 
was an important cause of the foundation .of Harvard Law School. 





*(1936) 49 Harv. L. Rev. 1068. 

" Clark, Legal Training at Oxford (1934) 21 American Oxonian 21. 

*Holdsworth, Some Lessons from Our Legal History (1928) 175 et seq. 
and authorities therein cited. 

* Centennial History of the Harvard Law School (1918) 2. 

"Dicey, The Teaching of English Law at Harvard (1899) 13 Harv. L. Rev. 
422, 
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In 1779 a chair of law was founded by Thomas Jefferson at the 
College of William and Mary. George Wythe (who taught law to 
John Marshall) first held that chair. In 1790 James Wilson was ap- 
pointed professor of law at the University of Pennsylvania, and in 
1793 Kent was elected professor at Kings College, Columbia. 

The second way in which the influence of Blackstone’s lectures 
was profoundly felt in America was that the publication of these 
Oxford lectures as his “Commentaries on the Laws of England” 
furnished a model both in form and substance to the teachers of the 
law. From Burke’s “On Conciliation With America”, it appears that 
Blackstone’s “Commentaries” were very popular in the American col- 
onies. They undoubtedly inspired the writing of Kent’s ““Commenta- 
ries”. Professor Hammond"! tells us that in a collection of verbatim 
notes taken at the Litchfield Law School!? in 1817 “The references 
te Blackstone not only outnumbered those of any other book, but 
may be said to outnumber all the rest together.” 

Harvard Law School was established in 1817. With the founda- 
tion of the Dane chair in 1830, and the appointment of Joseph 
Story as professor it soon became the leading law school of the 
country and an example to other universities.1* The introduction 
of the case system by Professor Langdell and its development by 
Professor Ames imparted new life and “a spirit of enthusiasm”! 
into the university study of the law. Thus, in America the revolu- 
tionary view, first preached by Blackstone, that the universities should 
possess law schools took root and an academic system of law teaching 
was established here very much sooner than in England. The case sys- 
tem was largely a return to the system pursued by the Inns of Court 
in the Middle Ages and the sixteenth century.15 And just as that 
system in the Middle Ages led to the emphasis placed by the Inns on 
the practice of mooting, it has today a similar effect. 

There is little doubt that American legal education at the present 
time is in a state of ferment. Probably at no time has the American 
bar fallen so low in the estimation of the American public. The law 
schools, rightly or wrongly, receive a great deal of the blame inasmuch 

21 Blackstone, Commentaries (Hammond’s edition 1890) x, note; cited by 


Thayer, The Teaching of English Law at Universities (1895) 9 Harv. L. Rev. 169 
at 171. 
* First law school established in America, 1784. See A. Z. Reed, Training for 
the Public Profession of the Law (1921) (Carnegie Foundation for the Advance- 
ment of Teaching, Bul. no. 15) pp. 45, 128-132. 

"See Reed, op cit. supra note 12, at 137-140. 

“ Ames, Lectures on Legal History (1913) 363. 

Holdsworth, op. cit. supra note 8, at 180. 








 .l ae  e 8  alae 


$B 


July ENGLISH LEGAL EDUCATION 557 


as the great majority of lawyers coming to the bar have studied in the 
law schools rather than being trained in the old-fashioned apprentice- 
ship method. 

There seems moreover to be a race among the bar examiners 
throughout the country to see which of them can “flunk” the largest 
number of applicants for admission. Something apparently is radi- 
cally wrong either with the law schools or the bar examiners when in 
many states more than fifty percent of the applicants customarily fail 
to pass the examinations set for admission to the bar. The ex- 
aminers, undoubtedly on the whole conscientious and efficient men, 
probably feel they are under some duty to society to-prevent over- 
crowding of the bar. At the same time, the deans and professors of 
our American law schools are equally conscientiously and earnestly 
giving thought to revisions in curriculum and educational method. 
Professor Russell of the Brooklyn Law School thinks that “It would 
not be unfair to say that leaders in American legal education are 
groping their way in an effort to find the correct answer to the 
many current problems of legal education and the general intellectual 
and moral standards of the bar.”2¢ 


Mr. Justice Stone indicates the direction of what is undoubtedly 
destined to be the next great development in American legal educa- 
tion. He says, 


From the beginning the law schools [of the United States] have 
steadily raised their intellectual standards. It is not too much 
to say that they have worshipped the proficiency which they have 
sought and attained to a remarkable degree. But there is grave 
danger to the public if this proficiency be directed wholly to private 
ends without thought of the social consequences, and we may well 
pause to consider whether the professional school has done well to 
neglect so completely the inculcation of some knowledge of the 
social responsibility which rests upon a public profession.'* 


Professor Simpson evidences a similar appreciation of the serious- 
ness of the problem, and of its implications for the future. He says, 


A wise man who sets himself to become a good technician will 
be a better technician than one who has been trained solely as 
such. Competence in the practical pursuits of the law is promoted 
far more by understanding of the law’s underlying purposes and 





“Franklin F. Russell: Memorandum prepared for the Association of Ameri- 
can Law Schools in support of a resolution approving the law work at Oxford 
University, England. 

"Stone, The Public Influence of the Bar (1934) 48 Harv. L. Rev. 1, 13-14. 





WISCONSIN LAW REVIEW Vol, 1938 


theories than by acquaintance with the tricks of the trade. For 
this reason if for no other, the aim of a law school should be, as 
Mr. Justice Holmes has said. “not to make men smart, but to 
make them wise in their calling—to start them on a road which 
will lead them to the abode of the masters”.1® Such a conception 
of legal education is not alone the only one suited to a university 
law school but the only one which is enduringly practical.1® 

The really difficult and pressing problem of American law 
schools today is how to re-establish and transmit an effective tra- 
dition of the bar as a public profession.?° 


In the conscientious search for points at which our American 
system of legal education can be improved (which has grown in 
intensity during the last ten years), it is coming more generally to 
be recognized by American legal educators (though tacitly in consid- 
erable measure) that the case system in itself, under present day con- 
ditions, is inadequate, and is badly in need of overhauling. 

There are many signs that American law schools themselves are 
greatly dissatisfied: with their present methods of legal education. 
A distinguished American professor of law recently said of the 
case system that the first-year students love it, second-year students 
tolerate it, and third-year students detest it. This same professor 
thinks that we are headed for a four-year law course. 

And in casting about for ways and means of improving the 
methods of legal education in this country, there are strong evidences 
that American educators are examining the contemporary system of 
legal education in England for whatever inspiration and elements 
of merit they may find therein susceptible to adoption or adaptation. 

The American law schools are experimenting variously with cur- 
ricula. Some of them have introduced assigned supplementary read- 
ing. Within the past ten years several universities have introduced 
courses on fundamental concepts of the law or elementary jurispru- 
dence, which is about as far removed from the case system as one can 
well imagine. Some schools are experimenting with the idea of con- 
solidating several courses into one major course. For example, 
Columbia Law School not so very long ago consolidated courses on 
trusts, wills and future estates into a single course, together with some 
additional material on taxation. The same university recently estab- 









* Holmes, The Use of Law Schools in Collected Legal Papers (1920) 35, 39-40. 
[Footnote 10 of Professor Simpson’s article.] 

Simpson, The Function of the University Law School (1936) 49 Harv. L. 
Rev. 1068, 1073. 

"Id at 1082. 
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lished a course on “business organizations” which substantially in- 
cludes work done in previous years in courses on corporations, part- 
nerships, agency, business trusts and unincorporated associations. 
And it is significant to note that in some of the new casebooks that 
are being published for use in American law schools which are ad- 
hering to the “case system”, textual materials are being included in 
addition to the cases reported or excerpted. 

Probably the most controversial element of the English curriculum 
is the emphasis therein given to the study of the Roman law. The 
student must master the Institutes of Gaius and Justinian. He must, 
in addition, read other source material such as excerpts from Ulpian 
and other contemporary writers. He must also be familiar with the 
writings of some of the more distinguished commentators such as 
Savigny and Girard. Without debating the practical value of the 
study of the Roman law to a prospective common lawyer, outstanding 
authorities such as Maine, Bryce and Holdsworth have highly recom- 
mended it. Professor Dicey, in a letter to the Harvard Law Review 
in 1910, says, 


But to an English teacher it would seem, if I may venture to 

play the part of a friendly critic, that to this invaluable foindation 
[the study of reported cases] there ought to be added a wider 
knowledge of the law of Rome than, unless I am mistaken, is 
given in the celebrated law schools of America,.and also an ac- 
quaintance which can hardly be obtained from cases alone, with 
the principles to be gathered from the works of the best among the 
legal writers of England and of America.?! 


A recent rule of the New York Court of Appeals gave great 
encouragement to postgraduate study by permitting an extra year 
in law school:to be taken in lieu of a six months’ clerkship as a pre- 
Trequisite to admission to the bar. As a result, increased impetus will 
undoubtedly be given in New York to subjects previously regarded 
in this country as essentially postgraduate, such as Roman law, juris- 
prudence and international law. 

The leading and conspicuous part which America has taken in 
the high development and wide application of the scientific spirit and 
approach has undoubtedly conduced to the almost exclusive reliance 
upon the analytical approach in legal education and the virtual ex- 
dusion of the historical. The value of the impact of the scientific 





“itherdg The Extension of Law Teaching at Oxford (1910) 24 Harv. L. 
. 4, 3. 
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spirit upon educational methodology has been enormous in fitting 
modern youths to cope with a modern and essentially realistic world. 
It is submitted, however, that in seeking this objective many American 
legal educational leaders have overlooked the fact that the materials 
which procreated the scientific spirit are those of the exact sciences. 
These educators have succumbed to the fascinating but ever-danger- 
ous temptation of applying the methodology and concepts of pure 
science to the data of social phenomena. That this inclination, in 
the field of education generally, is national in scope is illustrated in 
the current monstrous contradiction in terms: “the social sciences”. 

But it must not be forgotten that in the physical sciences analysis 
is superimposed upon accurate observation; and if the data be not 
accurately observed the analytical generalization is likely to be un- 
sound. To be accurately observed, however, the materials of the law, 
in contradistinction to the materials of the exact sciences, must be his- 
torically and philosophically as well as analytically observed; other- 
wise the generalization is likely not to be accurate. 

In short, although we stand in the forefront as exponents of the 
scientific approach, we have failed to apply with full effectiveness the 
scientific approach in the teaching of the law. We have narrowed the 
observational field virtually to cases alone, forgetting or without ap- 
preciating that, for accurate observation of the materials of the law, 
the observational field should be broadened to include the historical, 
comparative, and philosophical views of those materials. Our own 
Justice Holmes’ famous dictum is pertinent, that on some points of 
the law “a page of history is worth a volume of logic.”2? Those who 
proclaim most loudly that the system they espouse is “functional” or 
“realist”, and hence “pragmatic” and “practical”, are the very ones 
who, in skipping lightly over a thorough grounding in legal history 
and theoretical and comparative jurisprudence, are in fact violating 
the essential tenets of the scientific spirit. 

Synthesis is needed as well as analysis. And in giving that capac- 
ity, the English system of legal education can perhaps most usefully 
be studied for its potential contributions to the improvement of our 
American legal educational methodology. The case system in theory 
is the application of inductive reasoning to legal materials, with the 
objective of training the mind to generalize from the specific. All 
too often the case system fails to produce the ability to generalize 
effectively, for, by over-emphasizing the trees, it prevents a vision of 
the forest. The necessity for blazing a trail to give an understanding 
~~" New York Trust Co. v. Eisner, 256 U.S. 345 (1921) at p. 349. 
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of the interrelationship of the various sections of the forest is over- 
looked. And without such a trail, the student can only grope his way 
haltingly, circuitously, and over many dimly perceived obstacles, to 
the mountaintop whence, in perspective, the forest as a whole may 
be viewed in its majestic harmony and somber beauty. 





‘' LEGAL EDUCATION IN THE SOVIET UNION 


Joun N. Hazarp 


Change and broadening of scope have been the rule in Soviet legal 
education, so much so that anyone disliking frequent alterations in 
organization and pedagogical methods is likely to consider Soviet law 
schools as lacking in necessary stability. Soviet jurists will ask such 
critics to evaluate the system in terms of the tasks which it has been 
called upon to face during a period when the needs of the revolution 
have changed annually. With an understanding of the difference 
between a country in which the social and economic structure has long 
been established and one in which only now is it becoming possible 
to do away with emergency conditions brought on by the revolution, 
the American will be in the’ mood which the Soviet jurist demands 
before an examination of Soviet legal education is begun. 


State ConTROL As A BASIS 


Any American lawyer who thinks of law schools in terms of a 
private institution is sure to be startled by the completely centralized 
system which is the cornerstone of Soviet legal education. Every 
point is regulated in-great detail by laws and instructions. The whole 
apparatus exists for only one pupose—to meet a known and defined 
need of the government. There is no vestige of the situation, so often 
found in America, where men and women are trained with the mere 
hope that there may be niches into which they can some day fit them- 
selves. The picture is quite the reverse; the niches already exist and 
trained judges, prosecutors, lawyers, notaries, consultants, and law 
teachers are needed to fill them. The law school is the tool of the 
government created to fulfill this need and being such a tool, it must 
obey its master and produce what is demanded in the manner pre- 
scribed. 

This all-inclusive interest of the state in the training of all legal 
workers, whether they be practicing attorneys, judges, or prosecutors, 
springs from basic conceptions as to the function of the officers of the 
law in the socialist state. The Soviet jurist does not look upon the 
prosecutor as the sole representative of the state. He sees in the 
judge a similar agent, specializing in the settling of disputes and in 
the punishment of criminals. The judge serves the state by preserv- 
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ing what the state defines as law and order, and he accomplishes 
this. through equitable settlement of cases brought before him. 

The third party in the picture, the attorney, also serves the state 
by specializing in the production of evidence favorable to a de- 
fendant or in pointing out where a civil right of a plaintiff has been 
violated. Since part of the strength of a state lies in the respect it 
enjoys, and since respect in turn hinges in part upon equitable de- 
cisions, the state profits most not only when prosecutors are well 
trained but when defendants and civil plaintiffs are well represented 
by men trained to understand their duty. With this understanding of 
the importance of the attorney, the Soviet jurist finds it clear that 
the state must train attorneys, as well as other officers of the law, 
if it is to assure itself of a maximum of stability. Because of this 
conception no Soviet lawyer would think of law training outside of 
the state’s control for any class of legal workers. 


AGENCIES OF CONTROL 


Control is personified in two state organs, the People’s Commis- 
sariat of Justice of the Union of Soviet Socialist Republics’ and the 


Committee for Higher Schools of the Council of People’s Commissars 
of the Union of Soviet Socialist Republics.2 In a rough way this 
duality of control may be explained by casting the Commissariat of 
Justice in the role of a person ordering a certain number of legal 
workers produced at a specific time and prepared to meet certain 
specifications of knowledge and ability. The Committee for Higher 
Schools is the pedagogical specialist, receiving the order and defin- 
ing where this teaching shall be done, how it shall be conducted, and 
who is qualified to do it. 

Specifically, the functions of the two organs are outlined in laws 
which state that the Commissariat of Justice shall provide for legal 
education, propose the name of directors of the law schools, and 





*See Law of July 20, 1936, Sobranie Zakonov, SS.S.R. (1936) I, no. 40, art. 
338 [Collection of laws of the US.S.R.]. The All-Union Commissariat directly 

operates only three of the juridical institutes—in Moscow, Leningrad, and Kazan. 

The other juridical institutes are directly operated by the Commissariats of Justice 

of the various republics in which they lie, the All-Union Commissariat exercising 

only supervisory powers. 5 

a ny Law of May 2!, 1936, Sobranie Zakonov, S.SS.R. (1936) I, no. 27, 
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work out programs of the material which it wishes taught.* But to 
the Committee for Higher Schools falls the actual task of approving 
or rejecting the nomination of the director, the director’s sugges- 
tions as to faculty members, and the faculty’s recommendations as to 
the advancement of the teaching personnel from grade to grade in 
the professional ladder. The Committee for Higher Schools also 
supervises the distribution of time in the curriculum, che tks the teach- 
ing program, determines the number of schools and the number of 
students in each needed to meet the general requirements of the Com- 
missariat, and supervises the Commissariat’s budget estimates for 
legal education.* 

To determine its needs the Commissariat has organized a division 
for personnel, but the Commissar is himself personally required to 
hear reports of the directors of law institutes and to give advice on 
the particular needs of the Commissariat.5 

At first glance, it may appear to the American dean that matters 
are so completely regimented that there is no leeway for the use 
of personal initiative. Experience has shown that this is not the case. 
On one occasion a director proved himself utterly incapable of deal- 
ing with the task before him, and a successor was appointed. The 
whole tone of the law institute changed so perceptibly that it was 
quite evident that a man with greater executive ability, with more 
imagination, and with skill in filling in the inevitable gaps in instruc- 
tions had been found. Personal ingenuity plays a very important part, 
although it is true that: the director is not allowed the extensive free- 
dom in selecting courses for the curriculum and defining methods of 
teaching which many American law faculties and deans possess. In 
considering this aspect of the question it must be borne in mind that 
trained men are still few in Soviet legal circles. Those who do exist 
can assure a more uniformly good system of legal education if they 
pool their knowledge and sit on centralized committees from which 
instructions can emanate to lead the less skilled younger personnel 
entrusted with the task of administration in the field. 





* See Statute of the People’s Commissariat of Justice of the USS.R., Dec. 8, 
1936, Sobranie Zakonov, SSS.R. (1936) I, no. 62, art. 455, c. I, §2(h); c¢. HL 
$4(6); c. ITI, $12. Also see Law of June 23, 1936, Sobranie Zakonov, SSSR. 
(1936) I, no. 34. art. 308, c. IV, relating to duties of the People’s Commissariats 
of Justice of the Unicn Republics, assumed in part by the People’s Commissariat of 
Justice of US.S.R. under the Statute cit. supra. 

“Lex cit. supra, note 2, $3. 

"Law of June 23, 1936, Sobranie Zakonov, SS.S.R. (1936) I, no. 34, art. 
308, c. IV. 


























SOVIET LEGAL EDUCATION 


JuripicaL INstTITuTEs AND Soviet Law ScHOOLs 


Several types of institutions have been developed to fit the vari- 
ous needs of the Commissariat of Justice.* Basic in this chain is the 
juridical institute with its four-year course. Eight of these institutes 
are now operating in scattered parts of the Soviet Union,” and are 
supplemented by law faculties attached to the universities of the 
Georgian Soviet Socialist Republic in Tiflis, and the Armenian Soviet 
Socialist Republic in Erivan, and a legal faculty attached to the 
social-economic institute of the Azerbaidjan Soviet Socialist Republic 
in Baku.* Each of the latter faculties enrolls 60 to 120 new students 
annually, while each of the juridical institutes adds from 100 to 200 
to the student body with each entering class. The total number per- 
mitted to matriculate in the four-year course in the eight juridical 
institutes and three law faculties was set by law in 1935 at 1,490. 
Figures have changed little in the past two years. 

To reach persons in more rural areas, there have been organized 
special law schools in thirty-one localities. These schools offer a one- 
year course to 1,300 students, and a six-month course to 1,750 stu- 
dents.° Those registering for the six-month course must have had 
practical legal experience before enrolling. No one can appreciate 
the need for these schools unless he has become conversant with 
conditions in the rural areas of the Soviet Union. Justice must be 
administered, and yet the trained personnel is almost wholly lacking. 
Persons now serving have gained experience through years of prac- 
tice, and many of them have long sought an opportunity to improve 
their knowledge. These schools provide the previously lacking theo- 
retical background and also draw the younger element in the com- 
munity into legal work through the one-year course. Their faculties 
are for the most part composed of young men and women who have 
graduated with high standing from one of the juridical institutes in 
the large cities. 





* Law of March 5, 1935, Sobranie Zakonov, S.S.S.R. (1935) I, no. 13, art. 99. 

"Moscow, Leningrad, Saratov, Kazan, Sverdlovsk, Kharkov, Minsk, and 
Tashkent. 

* These law faculties are controlled by the People’s Commissariat of Education 
which cooperates with the People’s Commissariat of Justice to make possible 
standardization of legal education. 

*Lex cit. supra, note 6, §6. For increases during 1938 see N. Rychkov, 
Sovetski Sud-boevoi organ diktatury rabochego klassa [The Soviet Court—The 
Militant Organ of the Dictatorship of the Working Class] (1938) Bolshevik, no. 7 
of April 1, 1938, p. 23 at 27. 


566 WISCONSIN LAW REVIEW Vol. 1938 


These very men and women would be the last to claim that these 
schools are offering a full legal education. They know the limita- 
tions, but they also know the crying need for even a minimum of 
legal training in every corner of the country. Their hope is that these 
tiny centers may grow with time to be more responsible sources of 
learning. They are fortified in their hope by the history of the 
juridical institutes which formerly faced the same problem which 
the small law schools now have. Even in the centers the chief need 
a few years ago was for a quantity of generally trained legal workers, 
Only as the first demand began to be met could the course be ex- 
panded and the standard raised. Indeed, it was not until the open- 
ing of the 1936 school year that the institutes were able to present 
a four-year course. The movement has probably not yet terminated, 
for there are those who clamor for a five-year course in the juridical 
institutes in the near future. And there is some reason to believe 
that their plea may bring results. 

To train court secretaries, state attorneys’ clerks, notarial clerks, 
and court executors (sheriffs) there are special three-month courses 
for 1,970 students each semester.1° Little more is taught than the 
correct way to perform the task at hand, together with the essential 
theoretical principles for understanding the function of Soviet law. 

For those who wish to improve their qualifications while con- 
tinuing with theif regular employment there is a correspondence 
school! connected with each of the juridical institutes. They offer 
a three-year course in Jaw. The schedules provide lectures for those 
near enough to the centers to attend, but the basic part of the 
work is done through reading programs, and test papers sent through 
the mails. 

Highest of all legal educational institutions is the All-Union Law 
Academy.!2 Here no youngsters appear, but the two-year course 
is set aside by law for 250 leading officials of the Commissariat of 
Justice. In addition, a one-year course is offered for 100 students 
who rank second to the first group. This academy has four faculties 
called (a) court-prosecution faculty, including a division for trans- 
port, (b) military-juridical faculty of the Worker-Peasant Red 
Army, (c) economic-legal faculty, and (d) higher academic course 





* Lex cit. supra, note 6, §7. 


™ Lex cit. supra, note 6, $8. . 
* Lex cit. supra, note 6, $1. For charter, see Law of Aug. 4, 1935, Sobranie 


Zakonov, S.S.S.R. (1935) II, no. 13, art. 124, and amendment in ibid. (1936) I, no. 
33, art. 301. 
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faculty, directing the one-year course. The academy offers very ad- 
vanced material to men and women who have already proved their 
ability. It is a means of raising the qualifications of outstanding per- 
sons so that they may better their practical work when they return 
to their desks. 

Theore*ical work in the field of law as a social science is carried on 
in several research institutes, the most outstanding of which are the 
Institute of Public Law of the Academy of Sciences of the Union 
of Soviet Socialist Republics!* and the All-Union Institute of Juri- 
dical Science.'* It is here that the law professors and highest officials 
in legal fields meet to discuss policies and draft laws, analyze statis- 
tics and draw conclusions. Also in Moscow is the Serbsky Institute 
of Court Psychiatry. The State Scientific Institute of Penal and 
Rehabilitation Policies is located in Leningrad, while an institute 
of similar name is located in Kiev. These institutes continued to 
exist even after an institute in Moscow which had formerly borne 
the same name was reorganized. Odessa is represented with a 
Scientific Institute of Expert Evidence, while Minsk is the home of 
the Institute of Criminology and Expert Evidence.’5 All of these 
state institutes play an important part in the educational system, as 
the legal textbooks emerge from their research groups. Their find- 
ings set the whole course of legal thought and have profound in- 
fluence upon all professors and other lower-ranking teachers. 


ENTRANCE REQUIREMENTS 


Entrance into juridical institutes is governed by the general law 
on entrance into all higher schools.1*® Application may be made by 
persons of either sex between the ages of seventeen and thirty-five.17 
A limitation which formerly prevented those of nonworker-peasant 
origin from applying on equal terms with others has now been 





"Formerly called the Institute of Soviet Construction and Law under the 
direction of the Communist Academy. Its organ, Sovetskoe Gosudarstvo, plays an 
important role in theoretical discussions of Soviet Law. 

“Formerly called the State Scientific Institute of Penal and Rehabilitation 
Policies. The name was changed in 1937, when all departments except public 
- law were transferred from the former Institute of Soviet Construction and Law to 
this institute. 

“Lex cit. supra, note 6, §11. 

“ Lex cit. supra, note 5. 

™ Lex cit. supra, note 5, c. I, §1. Figures for the Moscow Juridical Institute 
show a decisive drop in the average age of the entering class. Whereas the 1935 
entering class showed 9.4% below the age of 20, 38.8% between 20 and 25, and 
518% over 25, the 1936 entering class showed 25.6% below 20 years of age, 44.6% 
between 20 and 25, and only 29.8% above 25. 
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abolished.** As a general rule the student must present a certificate 
testifying to the fact that he or she has successfully completed the 
course in the middle schools (a total of ten years from the date of 
beginning school education), and the juridical institute’s entrance ex- 
aminations must be successfully passed.'® 

These examinations are given in: the Russian language (gram- 
mar and literature); mathematics (arithmetic, algebra, plane and 
solid geometry, trigonometry) ; political education (classics of Marx, 
Engels, Lenin, and Stalin) ; physics; chemistry ; history (general re- 
view of major events of the nineteenth and twentieth centuries with 
emphasis upon economic changes); geography, including economic 
geography; and one foreign language (English, French, or Ger- 
man).?° In addition, the student must offer the language in which 
teaching is to be conducted if it is other than Russian. All of these 
examinations, which are scheduled from August 1 to 20, are oral 
with the exception of those in the Russian language and mathematics. 

Admission is granted to those receiving the highest ratings in 
the examinations, although no one receiving a grade below passing 
may be considered.?4_ It was not uncommon a few years ago for 
persons to be admitted with one or more conditions, but as a result 
of the increased interest in law as a profession this concession has not 
recently been needed to fill enrollment requirements. 

Not all students are required to take examinations, for the law 
permits any student whose middle school certificate shows grades of 
“excellent” in all major courses and “good” or better in minor courses 
(drawing, sketching, singing, music, gymnastics) to enter without 
examination. As a result of this rule the lower-ranking students 
compete in the examinations for the increasingly fewer places ieft 
after the outstanding students have been admitted. 

Up to two years ago the Moscow Juridical Institute accepted a 
goodly number of specially delegated students from the minor nation- 
alities, many of them obviously not as well prepared as some students 
living in the Moscow area. In principle, applicants from minor 
nationalities must now compete on equal terms with local residents, 
but in spite of this each year non-Russian students are given a pref- 
erence so that the minor national groups may develop some out- 










































* Law of Dec. 29, 1935, Sobranie Zakonov, S.S.S.R. (1936) I, no. 1, art. 2. 
” Lex cit. supra, note 5, c. I, §§1 and 2. 

* For full outline of material concerned see Spravochnik dlya Postupayushchikh 
v Yuridicheskie Instituty, Yuridicheskoe Izdatelstvo N. K. Yu. S. S. S. R., Moskva 
(1937) [Reference Book for Persons Entering Juridical Institutes]. 

™ Lex cit. supra, note §, c. I, §2. 
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standing jurists who may return to their republics to carry on prin- 
ciples learned in the institute. 

A glance around the Moscow Institute indicates that many na- 
tionalities are represented, for the halls are filled with Ukrainians, 
White Russians, Georgians, Jews, Bashkirs, Ossetians, Buryat Mon- 
golians, Koreans, Cossaks, Uzbeks, Tadjiks, and others. 


CURRICULUM OF THE JURIDICAL INSTITUTE 


In examining the curriculum of the juridical institutes, the 
American must bear in mind that students come to law study directly 
from the middle schools and without the college education which 
most American law schools require. The second factor of importance 
is that every Soviet student in a higher school, no matter what his 
field of specialization, must have the rudimentary Marxian educa- 
tion demanded of Soviet citizens destined to hold responsible posts 
in the organs of the state or positions of leadership in society. To 
meet these needs all higher schools divide their curriculum into two 
cycles, a general cycle, and a specialized cycle. The general cycle is 
the same for all schools, whether the students be studying medicine, 
law, engineering, or music, while the specialized cycle proceeds in 
accordance with the needs of the particular field of study. 

In the general cycle lie courses in political economy, philosophy, 
Leninism,?? history of the Communist Party of the Soviet Union, 
basic elements of bookkeeping and accounting, Latin, a foreign 
language, gymnastics, and military science.28 These courses are 
spread over the first one and one-half years of study, although one 
or two basic disciplines in the specialized field are also crowded into 
these years. The specialized cycle includes courses in the theory 
of the state and of law; the history of the state and of law in general ; 
the history of the state and of law in particular, as reflected in the 
development of the peoples of the Union of Soviet Socialist Re- 
publics; Soviet public law; public law of bourgeois states; criminal, 
civil, labor, land-collective-farm, financial, and international iaw; 





™ Officially defined as Marxism in the period of imperialism and the dictator- 
ship of the proletariat. In substance it is the application by Lenin of the Marxian 
method of analysis to historical economic conditions arising after Marx’s death 
and continuing up to the present day—the years since Lenin’s death in 1924 
being interpreted by Stalin. 

"The principle of teaching history and economics in law institutes was not 
newly introduced after the revolution. Imperial Russian legal faculties 
political economy, philosophy, history of Roman law, and jurisprudence. Of course 
these subjects are now presented with the Marxian viewpoint. 
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legal institutions ; criminal and civil procedure; and courses in crim- 
inology, court medicine, court statistics, and court psychiatry. 

The law defines the amount of time which may be spent in class- 
rooms and lectures during the school year, September 1 to June 30, 
and limits it to not more than thirty hours each Soviet week for the 
first two years, twenty-tour hours for the third year, and eighteen 
hours for the fourth year.24 These figures contrast markedly with the 
thirteen-hour schedule of beginning cnutente at the Harvard Law 
School. 

The hours in the Soviet school must be distributed in such a way 
that the third-year students have one day free from class work each 
week in addition to the usual rest day, while the fourth-year students 
must have two days free for independent research and study in addi- 
tion to the usual rest day.?4* On no day may the curriculum consist of 
more than six hours of class work, each period being fifty minutes 
with a ten-minute recess before the next. 

With these guiding principles set by the law, the Commissariat 
of Justice has worked out a schedule to which all juridical institutes 
are bound to adhere. Its arrangement of courses and hours gives the 


material necessary to determine the relative importance of each 
subject. 


CURRICULUM FOR JURIDICAL INSTITUTES 
(1937-1938) 


FIRST YEAR 
First Semester _ Second Semester 

Subject s Subject Hours 
1 Political Economy 1 Political Economy .............0000 csoseseee 88 
2 History of the Communist Party 2 History of State and Law ........... .. 132 
of the Soviet Union 3 Philosophy 

3 Theory of State and Law 4 Soviet Public Law ....... 
4 Military Science 5 Military Science ........cccsssssssssssereeees 
6 Latin 
7 Foreign Language .........cv-sssssses 
8 Gymnastics 




















“The month is divided into five weeks of six days each, the sixth day being 
a rest day. In consequence the figures here given refer to a school week of five 
days. When the month has thirty-one days, the extra day is allowed the students 
as an additional free day. 

™ An Order of April 11, 1938, abolishes the experiment of days for indepen- 
dent research as unsuccessful. See Izvestiya Sovetov Dep. Trud. SS.R., no. 86 
(6553) of April 12, 1938, p. 1. 
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SECOND YEAR 




































































1 Political Ecomomy ..........cssscessessseee 66 1 Leninism 88 
2 Philosophy 88 2 History of Political Science .......... 44 
3 History of the State and Law of 3 Financial Law 44 
the Peoples of the USS.R. ......132 4 Judicial Institutions ...............cseso 88 
4 Public Law of Capitalist States ....88 5 Civil Law 132 
$ Soviet Administrative Law ............ 88 6 Criminal Law 88 
6 Foreign Lamguage ............cscscessereeee 44 = 7 - Foreign Language ........:c.cscsssseeseseee 44 
7 Gymnastics 44 8 Gymnastics 44 
550 $72 
THIRD YEAR 

1 Basic Principles of Bookkeeping 1 Criminal Law 60 
and Accounting .........rscseses - 66 2 Labor Law 60 
2 Civil Law 88 3 Land-Collective-Farm Law .......... 60 
3 Criminal Law 88 4 Civil Law 60 
4 Civil Procedure 88 = § Criminal Procedure ......cccsssssssssssoss 30 
$ Criminal Procedure ..........c.:sssesses 88 6. Civil Procedure 30 
6 Court Statistics 44 = 7 Foreign Language ............ssssss ~- 30 
7 Foreign Language ..........sscscssescssese 44 8 Gymnastics . 30 

8 Gymnastics 44 
a 360 

550 

FOURTH YEAR 

1 Criminal Law 51 1 Criminology 48 
2 Civil Law S21. 2 Court Medicine .......ccccccscssssscsossseee 48 
3 Labor Law 34 3 Court Psychiatry o.cccccccscccccceccssee 48 
4 Land-Collective-Farm Law .......... 34 4 International Public Law ............ 60 
5 Criminology 102 5 Conflict of Laws .........scccsssssssssssees 36 


ae —_— 


272 240 


The curriculum has not always been arranged in this manner, 
for until the year 1936 each juridical institute was divided into 
two faculties, called the court prosecutor faculty and the civil law 
faculty. The first of these faculties trained students for positions 
as judges, prosecutors, and practicing attorneys, while the latter 
trained students for positions as consultants in state economic organs 
and enterprises and as labor inspectors. The curriculum was ar- 
ranged so that students in each faculty took all major courses in the 
institute, but in their final year they specialized in certain fields. The 
judges and prosecutors alone took the work in court medicine, court 
statistics, and court psychiatry, and did extra work in criminal law. 
The students in the other faculty omitted the medicine, psychiatry, 
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and statistics, and exhaustively examined every branch of civil and 
labor law. This separation of the two faculties was abandoned with 
the class entering in the fall of 1937. Practice showed that students 
graduating from institutes needed a general knowledge in all fields, 
since they often were called upon to know material which had been 
taught only to those in the other faculty. 

Some courses appeared for the first time in 1937. Latin was put 
into the curriculum, as was administrative law. Civil law was rein- 
troduced as an independent course instead of being a small part of 
the general subject called economic law. This latter change came 
with the housecleaning which took place in legal circles in the spring 
of 1937 when Pashukanis and his school were discredited.25 In 
addition to bearing the brunt of criticism on many other grounds, this 
group is being denounced for having underestimated the rights of the 
individual in socialist. society, and for substituting for civil law a 
course in economic-administrative law on the theory that the indi- 
vidual would count less as socialism progresses. This attitude has 
now been declared counter-revolutionary, and back into the cur- 
riculum has come civil law after an absence of five years. 

Changes in the subjects taught are not completed, for there is rea- 
son to believe that Roman law will be reintroduced in the near future. 
No Soviet jurist would suggest that with that change the curriculum 
can be left unaltered for a period of years. The essence of the 
Soviet legal system is adaptability to changing requirements. 


TEACHERS AND TEACHING METHODS 


Teaching methods have gone through as many changes as the 
curriculum. Basic in the whole program is the two-hour lecture 
common to old Russia. It is divided into two parts of fifty minutes 
each, separated by a ten-minute recess. The lectures today differ 
in one aspect: attendance is now compulsory. Recent laws have 
re-emphasized the importance of the lecture as the primary link in the 
educational system.?* In addition to the lecture there is the discussion 
group which is called “Practice Period”. Up to two years ago this 
group did nothing more than rehearse material which had been pre- 
sented in the lecture. Instructors laboriously reviewed the professor's 
lecture and questioned each stude’ o <:e whether he or she had 








™ Space does not permit of a review of tac theories supported by Pashukanis 
and his school. They have been reviewed and criticized by P. Yudin in Sotsialism 
i Pravo [Socialism and Law] (1937) Bolshevik, no. 17 of Sept. 1, 1937, p. 31. 
See preamble of Jex. cit. supra, note S. 
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been paying attention. This had been necessary during earlier years 
when students came to the law institutes without disciplinary train- 
ing, a condition which had sprung from the confused state of the 
school system during the early years of the revolution and civil wars. 
Strict checking of students’ work was then a necessity. With the ad- 
vance in discipline and in educational background, these sessions be- 
came more of a bore than anything else, for the good students knew 
the material anyway, and the bad ones were not spurred on to greater 
efforts. A change was in order, and the law soon required it, specify- 
ing that these sessions abandon the question method and advance on 
progressive lines to study corners of the subject which the professor 
had not been able to treat in the lectures.?7 


In practice, these groups of twenty-five students have developed 
in accordance with the ingenuity of the leader. Some have become 
somewhat like American seminars in that students work up themes 
suggested and then lead a discussion on the subject. Others vary this 
by introducing case material which is pulled to pieces much as it is in 
the American case-system schools. Others have organized moot 
courts, the students taking assignments as prosecutor or defendant 
and arguing the given facts, the student judge writing his opinion. 
The process is still going on, and eventually there may be a combin- 
ation of the three with attention centering upon the examination of 
case material. Textbooks are now being published with sets of facts 
selected for use in such circles. 

Faculty members have weekly office hours in which students may 
call for advice on reading programs or pose questions based on the 
lectures. Some professors even use the period to check the work of 
the beginning students, asking a part of the class to come each time, 
show their notes, and report on the type of outside reading they have 
been carrying on. Lectures, suggesting methods of study and or- 
ganization of study time, are also given to beginners. 

Practical familiarity with the application of the laws is further 
enlarged by attendance at actual court trials which take place in insti- 
tute buildings. Each year for two days or so classes are suspended 
while a case is heard by the regional or city court of the area. The 
case is chosen both for its political importance and for the legal prob- 
lems involved. Of recent years the Moscow Institute has heard cases 
involving banditry and murder. Sometimes, after the sentence has 
been read, the judge or investigator has come to the institute to dis- 





™ Ibid. 
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cuss the procedure with the students. His feelings have not been 
spared if the students have detected any departure from articles of 
the code or if partiality has been shown. The discussion thus has 
often turned into a lesson for the judge as well as for the boys and 
girls. 

The most unique feature of Soviet legal education is its link with 
actual practice, which is used to prepare the students for the tasks 
they are going to face after graduation. Classroom work is only 
part of the curriculum, for in the third and fourth years every student 
is sent out for a definite period of actual practice in a court, prose- 
cutor’s office, notarial office, lawyers’ collective, state arbitration 
tribunal or state economic enterprise. In the third year they spend 
thirty-five days in this work, mainly during the month of June, while 
in the fourth year they spend twenty-five days in the same organ dur- 
ing the month of December.?® 

While on this assignment, the student is given every opportunity 
to handle problems coming up in the regular operation of the office. 
He serves as an assistant and takes a direct part in the work which is 
being done. When school begins again, every class brings to mind 
actual concrete cases illustrating the points raised. It is not uncom- 
mon for a lecturer after class to face a group of surprised students 
who protest to him that while in the courts they were not accustomed 
to handle cases in the way he has just indicated. 

Examinations complete each course when it is finally terminated. 
If the course runs over ‘two or three semesters, a test may be given 
at the end of each term, but the determinative grade depends upon 
the result of the examination given at its close. In the past the ex- 
aminations were given by committees of three, usually composed of 
the professor who lectured, the instructor who conducted the discus- 
sion group, and a graduate student specializing in the field. Today, 
only the professor who lectured hears the answers. 


All examinations are oral, the student being called before the 
professor who gives him a set of written questions. Answers are 
prepared while other students recite, and when each student’s wm 
comes, he sits before the professor and begins his answers, being 
interrupted at every step by searching queries as to points which seem 
to be hazy. The questions usually amount to a request for informa- 
tion, such as: What is the basic difference between bourgeois and 
Soviet law? What was the status of the family in tribal society? 





*See op. cit. supra, note 20, at 10. 
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What types of property are there under Soviet law? What property 
is exempt from court execution? Sometimes a set of facts is given 
for solution, but this type of question is still very much in the 
minority. 

Ratings used to be divided into four groups: unsatisfactory, sat- 
isfactory, good, and excellent. Practice showed that students were 
quite content to win a “good”, and left the “excellent” for the specially 
ambitious. Fearing that students were not exerting themselves as 
much as they might, the authorities changed the system to provide but 
three groups: unsatisfactory, satisfactory, and excellent. Since few 
people wish to remain in the lowest brackets, the result has been some- 
what as hoped for, although the very high standards to be met be- 
fore an excellent is awarded have been the occasion for discourage- 
ment of certain groups of students who have not been superambi- 
tious.28* Grades mean much, for they not only affect the type of di- 
ploma granted, which in turn gives preferential treatment in the 
awarding of a job, but they affect the amount of the student’s stipend 
paid by the government, the director of the institute having the right 
to reduce the stipend by fifty per cent if the student falls back in 
his grades. The stipend may be eliminated entirely if the student has 
marks of “unsatisfactory”.?® 

Up to 1936, in order to qualify for a diploma, each graduating 
student prepared a graduation thesis in the last semester and de- 
fended it before a commission. This system has been replaced by 
state examinations, given at the end of the fourth year during the 
month of June.8° These examinations cover only the basic legal 
subjects, but no student may take them until he has successfully 
passed the institute’s examinations in all subjects of the four-year 
course. The examinations are oral, and are taken before a govern- 
ment commission composed of representatives of the Commissariat 
of Justice and famous professors from out of town. A failure to pass 
any one of the five examinations in public law, civil law, criminal law, 
civil procedure, and criminal procedure prevents the student from 
taking those which remain. He must wait until the repeat session in 
October. 





™ Perhaps for this reason the former system of grading has just been re- 
introduced. See Order cit. supra, note 24a. 

See Law of Nov. 11, 1937, Izvestiya TsIK SSSR i VTsIK Sovetov, no. 263 
(6425), of Nov. 12, 1937, p. 3. c. II, §5. 
* Lex cit. supra, note 5, c. III, $4. 
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Diplomas** of the first grade are given students who complete 
the courses of the institute with not less than “excellent” in three 
quarters of their subjects and satisfactory in the rest. They must 
also receive a grade of “excellent” in all state examinations. No 
large number of students achieves this honor. In the June ex- 
amination period in 1937 the average number of “excellents” ran 
around ten per cent. For all others who pass all institute and state 
examinations a diploma of the second grade is awarded. 

A graduate receiving a first-grade diploma receives by law prefer- 
ential treatment in the filling of vacancies in higher institutions and 
research institutes, in registering for graduate work, or in the assign- 
ments for scientific trips within the Soviet Union or abroad.®? 

Graduate work may be carried on by a limited number of students 
for a period of three years. At the end of this period a thesis must 
be presented and defended before a committee of experts. This thesis 
leads to the degree of Candidate of Science. The recipient may im- 
mediately begin his work as an assistant in the law institutes, the 
following step being that of dotsent, which in turn leads to a profes- 
sorship. The latter stage is achieved usually only after securing the 
degree of Doctor of Science which is conferred either upon persons 
of known scientific standing or upon scholars on the occasion of their 
successful defense of a thesis—the result of independent research— 
which has led to the solution or theoretical generalization of scientific 
problems or the scientific statement of new problems having impor- 
tant scientific interest. This latter degree may be granted only by 
the All-Union Institute of Juridical Science, acting as agent for the 
Moscow University, which by law can alone grant the Doctor of 
Science degree in law. The approval of the Committee for Higher 
Schools is required before this degree may be conferred.** 

Heads of departments in the law institutes are chosen in a compe- 
tition open only to professors or persons with a rank lower than 
professor provided they have the degree of Doctor of Science. The 
winner is nominated by the director, but he must be approved by 
the Committee for Higher Schools.4 

Soviet law institutes do not educate the students alone, for the 
teachers are also objects of attention. A regular part of the institute's 
program is the critical meeting in which any student may rise to ask 





™See lex cit. supra, note 5, c. III, $6. 

™ See lex cit. supra, note 5, c. III, §7. 

™See Law of March 20, 1937, on Learned Degrees and Titles, Sobranie 
Zakonov, S.S.S.R. (1937) I, no. 21, art. 83. 

™ Lex cit. supra, note 5, c. IV, §10. 
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the professor questions about his method of teaching. The student 
may even make a speech pointing out what he or she thinks the pro- 
fessor should do to improve his lectures. There have been cases when 
a boy or girl bravely denounced a professor’s method as boring be- 
cause he did not include sufficient practical examples or did not suffi- 
ciently prepare before coming to class. He may be criticized for mak- 
ing mistakes in Marxian principles, and in this case his future may 
even be made insecure. All students of the Moscow Juridical Institute 
will remember when a young girl stood up and criticized the Com- 
missariat of Justice’s method of promising to remedy faults and then 
failing to carry out the promise. The commissar, who was there, 
could do no‘hing but admit his shortcomings and assure the fiery girl 
that something would now most assuredly be done to improve the 
dormitories and lecture halls. 


PLACEMENT IN GOVERNMENT SERVICE 


Since students are in the institutes to meet the needs of the gov- 
ernment, they are paid a stipend adequate to cover their expenses in 
the dormitories and eating halls, and for the necessities of life.85 Hav- 
ing been taught and paid by the government during this training, they 
are subject to the government’s call when they complete the course.*¢ 
It is here that the American sees a procedure wholly uncommon to 
the American legal institution, although it is well enough known at 
Annapolis and West Point. 

Students in the fourth year are given blanks on which they indi- 
cate their family status, their health, their classroom standing, and 
their preference as to type and locality of work. These blanks are 
then sent to the Commissariat which later appoints a commission to 
interview each student personally, and on the basis of this interview 
assignments are made. Students rarely find that their request for a 
post in the larger cities has been granted, as the greatest needs of 
today are in the rural areas. Laws require the commission to work 
with similar commissions in other types of institutes so that on no 
condition will a husband and wife be separated by a bureaucratic 
approach to this assignment of graduates. During the spring of 1937 
most assignments from the Moscow Institute were made to the Far 
Eastern region or to the Central Asian republics as being areas in 





“For system of remuneration see lex cit. supra, note 29, c. II, $1, basing pay 
on year in which student is registered and scholastic rating. 

™See Law of September 15, 1933, Sobranie Zakonov, S.S.S.R. (1933) I, no. 56, 
art. 356. 
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which the need for trained personnel was greatest. High-standing 
students were offered positions as directors and teachers in the many 
law schools, while the most outstanding remained to continue with 
graduate work and fit themselves for the eventual professorship. 


A student assigned to a post is required by law to remain for a 
period of five years,’ after which he or she is free to change as may 
be desired. In practice, the wishes of the graduate are often satisfied 
before the five years expire, and the best ones rise rapidly to central 
areas. Criminal prosecution awaits the graduate who violates this 
contract with the Commissariat.** Penalties may be quite severe.® 
As a rule they would not be applied until repeated warnings had 
failed to deter the young lawyer from giving up his job. 

When reporting at the post to which he has been assigned, even 
the graduate of the juridical institute who has already experienced the 
practical work of his third and fourth years must serve an apprentice- 
ship before being allowed to act on his own initiative without super- 
vision.*° This is a very new development, long urged to avoid the 
inevitable mistakes of the inexperienced beginner. 


CoNncLuUsSION 


Looking back over the Soviet system of legal education and com- 
paring it with that in American law schools, many points of differ- 
ence stand out. Greatest of all is, of course, the general influence 
of the Marxian approach, which may be found in every aspect of the 
teaching of law. This takes form in the historical and theoretical 
courses, practically ignored in the American law schools. The Soviet 
educator deems these fields so fundamental that the beginning student 
is not permitted even to study basic legal subjects until he has his 
Marxian background. He must know his philosophy, his legal history, 
and his economics if he is to take a leading place in socialist society. 

In methodology the Soviet law institute also offers contrasts. 
There is the busier schedule with more classroom hours than is 
common in the American law school. There is the emphasis upon 
the practical side and the actual work in judicial and other legal 
organs for long periods during the third and fourth year. Finally, 





™ Lex cit. supra, note 36. 

See interpretation of the Supreme Court of the U.S.S.R., applying art. 131 
of the Criminal Code of the RS.FS.R., printed in Za Sotsialisticheskaya Zakonnost 
(1934) no. 4. 

* Deprivation of liberty for a period of not less than six months and confisca- 
tion of property in whole or in part. 

Law of Sept. 28, 1937, Sobranie Zakonov, SS.S.R. (1937) I, no. 66, art. 304. 
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at the end of the study there is the oral examination differing so 
essentially from the written problem cases on the American test sheet. 

Most novel of all is the fact that the student is trained for the 
job which is hunting for him. It is the reverse of the American pic- 
ture where the men and women must fit themselves for an opportunity 
whose real character they cannot even foretell. The Soviet boy and 
girl on entering school is marked for the future position, and he can 
give his whole time to preparation for a task which he comes to know 
intimately while still a student. 

There are shortcomings, as there must be in any educational sys- 
tem. The long classroom hours make it difficult for the student to give 
his undivided attention throughout all sessions. Scmetimes it seems 
that a course might be shortened without sacrificing essential material. 
There are occasions when one finds a lack of coordination between 
subjects, making for repetition of basic material which might better 
have gone into a single series of lectures. Examiaations might be 
more searching if the American type of question posing sets of facts 
for solution were used. Americans have found that direct questions 
demanding only the repetition of material heard in lectures or read in 
textbooks have proved less valuable than the question which demands 
reasoning. 

But all these shortcomings are being whittled away, and with 
the traditional dialectical approach of the Marxian jurist one need not 
doubt but that the coming few years will bring extensive changes 
for the better, just as the past three years have brought the system of 
legal education into the favor of a growing mass of Soviet boys and 
girls. 
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CoNTRIBUTION—JOINT TorTFEASORS—A Proposep Act.—The 
modern tendency in tort law is to distribute the burden of loss among 
those at fault.1 The Wisconsin court has recognized the right to 
contribution between negligent tortfeasors,? and has developed a very 
efficient practice for securing such contribution.? Even so, if the 
principles of equitable loss distribution are to be more completely 
recognized, some revision might be made in the Wisconsin law in 
this regard. 

An attempt is here made to draft a statute to accomplish this 
revision where it appe.rs most desirable. Every effort has been made 
to so frame the proposed statute as not to interfere with the right of 
the injured party to bring any type of action he may choose, to prose- 
cute such action to judgment, and to execute such judgment in the 
same manner that he can at present. Nor is it intended to change 
the rules of third party practice as developed by the court, except in 
specific ways to be discussed later. 


I. Propos—ep CHANGES IN THE PRESENT LAW IN REGARD TO 
Persons LIABLE TO CONTRIBUTE 


The present rule is that no contribution is permitted where the 
person seeking it was guilty of moral turpitude or wilful or conscious 
wrong.* This attitude has been criticized® and suggestions have been 
made that contribution should be permitted among all tortfeasors 
commonly responsible for the same damage, regardless of the nature 
of the tort. Though this view seems desirable, it is thought that the 
legislature will more readily accept a lesser change from the estab- 
lished rules, and therefore the proposed statute only extends the right 
to those whose negligence or gross negligence caused the same in- 
jury. At any rate it would be easy to extend the right as suggested by a 
minor change in the wording of the sections applicable. 

The contribution right should not extend to the case where one 
person is primarily liable for the commission of a tort and another 





* Harper, Torts (1933) 681: “As jurisprudznce becomes emancipated from the 
notion that liability in tort is largely penal in character, the principle of contribu- 
tion will be extended rather than restricted. . . . The tendency of the law seems 
to be toward a liberalization of the old dogma of no contribution among tortfeasors, 
and toward an equitable allocation of loss among those responsible therefor.” 

* Ellis v. Chicago & N. W. Ry., 167 Wis. 392, 167 N.W. 1048 (1918). 

*For an excellent brief summary of the Wisconsin practice see Gregory, Tort 
Contribution Practice in New York (1935) 20 Corn. L. Q. 269 at 274-278. 

*Ellis v. Chicago & N. W. Ry., 167 Wis. 392, 409, 167 N.W. 1048 (1918); 
Zurn v. Whatley, 213 Wis. 365, 372, 251 N.W. 435 (1933). 

* Gregory, Contribution Among Tortfeasors: A Uniform Practice 1938 Wis. L. 
Rev. 365 at 366-367; Leflar, Contribution and Indemnity between Tortfeasors 
(1932) 81 U. of Pa. L. Rev. 130, at 144-145. 

*Gregory, supra note 5, at 368. 
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is liable only under the doctrine of respondeat superior, and the 
former must indemnify the latter for any damages the latter has been 
obliged to pay because of the tort.? This and like cases of indemnity 
should not be confused with contribution and should not be affected 
by the statute. Therefore an express provision to this effect is in- 
serted in the proposed statute. 

The Wisconsin practice does not require a joint judgment liability, 
but it does require a common liability to pay damages to the in- 
jured party. Where there is no such liability, contribution is denied. 
Since the right to contribution is primarily for the benefit of the 
defendant tortfeasors, it should not be defeated by the inability of 
the injured person to recover from one of those responsible for the 
damage. Yet in the three types of cases discussed below the right 
is denied. 


A. Where the injured person cannot recover from one of those 
responsible because of personal relationship or assumption of the 
risk. In the case of Wick v. Wick® the court held that a minor could 
not maintain an action in tort against its parent for personal injury 
sustained by the child in an automobile accident resulting from the 
negligence of the parent. In a later case?® the court relied on the 
rule of the Wick case as a reason for denying the father’s liability to 
contribute when his minor son recovered a judgment against a third 
party, on the ground that there was no common liability to pay 
damages.'! In a number of cases the court has held that a guest who 
assumes the risk of his host’s negligence conduct cannot recover 
from his host ;!2 therefore the host is not liable to contribute when a 
judgment is obtained by the guest against a negligent third person.1% 
The rule in regard to the personal relationship situation has been 
severely criticized,’ and both it and the rule of the assumption of 
risk cases are susceptible to the objection that the mere fact that the 
injured person cannot recover from one of those responsible for the 
damage is no real justification for putting the whole burden on the 





"Legis. (1936) 24 Cal. L. Rev. 546 at 549. Cf. State v. Yellow Baggage & 
Transfer Co., 211 Wis. 391, 247 N.W. 310 (1933). 

* Gregory, supra note 5, at 376; Leflar, supra note 5 at 146-159. 

*192 Wis. 260, 212 N.W. 787 (1927). 

*Zutter v. O’Connell, 200 Wis. 601, 229 N.W. 74 (1930). 

“It should be noted, however, that in Wait v. Pierce, 191 Wis. 202, 209 N.W. 
475, 210 N.W. 822 (1926), the court held that a wife could maintain a tort action 
against her husband, and therefore the rule of the Zutter case does not apply. 

™ Cleary v. Eckart, 191 Wis. 114, 210 N.W. 267 (1926) ; Sommerfield v. Flury, 
198 Wis. 163, 223 N.W. 408 (1929); Eisenhut v. Eisenhut, 212 Wis. 467, 248 N.W. 
440, 250 N.W. 441 (1933); Walker v. Kroger Grocery & Baking Company, 214 
Wis. 519, 252 N.W. 721 (1934); Scory v. La Fave, 215 Wis. 21, 254 N.W. 643 
(1934). 

* Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934) ; 
Kauth v. Landsverk, 224 Wis. 554, 271 N.W. 841 (1937). 

“Gregory, supra note 5 at 394-396. 
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other ; in a given case the one who cannot be held liable may have 
caused the greater part of the loss. 


The proposed statute would change these rules by permitting 
the right to contribution even though the injured person cannot re- 
cover damages from one of the tortfeasors. It is true that if contri- 
bution is permitted in the instances just discussed, situations like the 
following will occur: If A is injured as a result of B’s negligence, 
personal relationship or the assumption of the risk will bar a recovery 
against B; yet if A is injured by the concurring negligence of B and 
C, even though A cannot recover from B for either of the reasons 
stated, A can recover a judgement against C for all of his damages, 
and if C pays, C can then recover contribution from B. Even s0, 
this anomalous result should not prevent the acceptance of the 
statute. In the case of Mitchell v. Raymond,'* the situation was 
very similar to that of the hypothetical case; contribution was per- 
mitted even though the defendant receiving it could not have re- 
covered damages for his own injuries from the other because of con- 
tributory negligence, which at that time was an absolute bar to re- 
covery. As the court said in the Mitchell case, “Such an anomaly is 
often the result of the application of several rules of law.” 


B. Where the injured person covenants not to sue one of those 
responsible. A covenant not to sue one of those responsible for dam- 
ages is a bar to an action against him, but not against the others, 
and any money paid to secure such individual freedom from liability 
only discharges the others pro tanto.1° This freedom from liability 
would prevent the others from recovering contribution from the tort- 
feasor thus individually discharged. This point does not arise where 
the injured person releases one of those responsible, since a release 
of one releases all,17 but there is some question as to what constitutes 
a release.1® To avoid the difficulties of construction of an alleged 
release, it is proposed to require certain elements before a release 
or covenant not to sue shall be valid, e.g., a writing, signed by the 
releasor or his agent, a statement of the intended extent of the 
release, and the consideration received. 

The proposed statute also provides that a release of one tortfeasor 
shall not release the others. This change would prevent an injured 
person from unwittingly releasing his entire claim for a small sum. 
However the right of the parties to effect any settlement that they 
clearly intend is preserved by providing that the claim of the in- 
jured person shall be reduced by the amount that the release or the 
covenant not to sue indicates that the claim is to be reduced, or by 





181 Wis. 591, 195 N.W. 855 (1923). 

* Ellis v Esson, 50 Wis. 138, 6 N.W. 518 (1880). 

* Hooyman v. Reeve, 168 Wis. 420, 170 N.W. 282 (1919) ; Retelle v. Sullivan, 
191 Wis. 576, 211 N.W. 756 (1926). 

* Kropidlowski v. Pfister & Vogel Leather Co., 149 Wis. 421, 135 N.W. 839 
(1912) (“release” construed to be a “covenant not to sue.”) 
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the amount of the consideration paid, whichever is the greater.!® 
Thus if a release is given to one tortfeasor indicating therein that a 
full compromise was made, the injured person’s claim is extinguished. 
If one tortfeasor wishes to settle finally only his own liability, he 
may do so by procuring a covenant not to sue him, or by indicating 
in terms that he is released, and that the claim is reduced to the ex- 
tent of his proportionate share of the liability. 

Under the proposed statute, neither a release nor a covenant 
not to sue given to one tortfeasor would prevent the others from 
recovering contribution from him. If this is permitted, the amount 
by which the release or covenant not to sue clearly reduces the injured 
person’s claim should be deducted from the released person’s con- 
tributive share. Suppose A is damaged to the extent of $1,000 by B 
and C who are equally negligent, and A releases B for $200. Assum- 
ing there are no special terms in the release, A would be able to 
recover $800 from C. C would be able to recover $300 from B (one 
half of $1,000, less $200). Each tortfeasor has then paid $500. Thus 
the ultimate result in such case is the same as if no release had been 
given. This is reasonable in that an injured person should not be 
able to affect the distribution of loss among the tortfeasors by the 
mere act of giving a release. If, on the other hand, the release clearly 
indicates that the tortfeasor is released to the extent of his contribu- 
tive share as a result of a partial settlement, the settling tortfeasor 
would be freed from all liability. Using the same example, A could 
recover from C his damages ($1,000) less B’s contributive share 
($500) which is the amount that C, in the absence of a settlement 
on his own behalf, should properly bear. 

No provision is included in the proposed statute in regard to 
contribution rights where one tortfeasor makes a full compromise of 
the injured person’s claim, since the Wisconsin court already allows 
the right in such a situation,?° and there is no reason why the pro- 
posed statute should change the established rules. From the language 
of Fairchild, J., “This right exists in favor of an alleged tortfeasor 
who has paid more than his just share of such a loss,”2! it would 
seem that the same result will follow where one tortfeasor pays more 
than his proportionate share of the damages in order to secure a re- 
lease, though in such case the maximum amount of the damages due 
the injured person would have to be determined, as well as the pro- 
portionate responsibilities of each tortfeasor, before contribution could 
be allowed. 


C. Where the liability to pay workmen’s compensation to the 
injured person prevents a recovery of contribution against the person 


” The writer acknowledges the aid received from Legis. (1936) 24 Cal. L. Rev. 
702 at 712 in framing the ideas expressed in this and the following paragraph. 

” Western Casualty & S. Co. v. Milwaukee G. C. Co., 213 Wis. 302, 251 N.W. 
491 (1933). 
"Id. at 305. 
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so liable. The Workmen’s Compensation Act, providing that where 
the employer is liable to pay compensation such liability shall be 
exclusive,?* has been interpreted to mean that where an employer has 
paid compensation to the injured employe, he is not liable for contri- 
bution to a third party in an action by the employe against such third 
party tortfeasor, even though the employer and the third party are 
equally negligent in causing the injury to the employe.?* Under the 
Wisconsin Workmen’s Compensation Act, either the employer or the 
injured workman may sue a third party whose negligence contributed 
to the employe’s injury, and, while the employe has a claim to one 
third of the net proceeds of a judgment secured by either against the 
third party, the balance may be applied to a discharge of the em- 
ployer’s liability to pay compensation if he has not yet paid, or to 
repayment of any compensation already paid.24 The provision of the 
act is clearly equitable where the employer was not guilty of negli- 
gence contributing to the loss or damage. But in a case where the em- 
ployer was guilty of negligence contributing to the loss, there is no 
sound reason why he should not bear some of the burden, instead of 
being able to force the whole burden upon the third party. In cases 
such as this, two proposals in regard to the right to contribution have 
been made: first, that the payment of compensation should not bar 
contribution from the employer, but only that the judgment and con- 
tributive share should be reduced by the amount of compensation 
paid ;?5 and second, that contribution should be denied altogether in 
view of the theory on which the workmen’s compensation acts are 
based, i.¢., that the employer gives up his common law defenses in 
return for an absolute liability to pay compensation.?® It is submitted 
that neither of these views necessarily need be followed. If the em- 
ployer’s liability to contribute be limited to an amount no greater than 
the claim he has on the proceeds of any judgment obtained against 
a third person under the present act, it would seem that the theory 
on which the act is based is not violated. In order to avoid the com- 
plications incident to the paying of the judgment, giving the em- 
ployer the amount of his claim, and then requiring contribution from 
the employer to the extent proposed, the suggested statute simply 
provides for a reduction of the judgment against the third party by 
such an amount. Where the compensation paid or to be paid is rela- 
tively small in comparison with the employer’s proportionate responsi- 
bility for causing the damages, and the damages assessed by the 
jury are large, the employer will, under the proposed statute, have no 
claim on the proceeds of the judgment, but he will not be liable for 
any further payment in contribution, and therefore he will still not 





* Wis. Stat. (1937) §102.03 (2). 

* Buggs v. Wolff, 201 Wis. 533, 230 N.W. 621 (1930). 
* Wis. Stat. (1937) $102.29. 

* Gregory, Legislative Loss Distribution (1936) 39-41. 
* Gregory, supra note 5 at 396. 
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be paying his proportionate share. If his negligence contributed but a 
little to the damage, and he has paid a larger amount in compensation 
than his proportionate share of responsibility, the proposed statute 
will permit him to recover the excess from the proceeds of the 
judgment. If he has not been negligent, he still has his claim on 
the proceeds of any judgment obtained against a third party; if he 
has been negligent he is penalized for such negligence to an extent not 
to exceed any claim he would have on the proceeds of the judgment 
under the present act. 


In order to protect the right of the third party to receive a reduc- 
tion of the judgment against him when the employer was negligent, it 
is necessary to amend subsection (1), paragraph (a) of Section 
102.29, to give the employer or his insurer an absolute claim on the 
proceeds of any judgment secured by the employe against the third 
person. At present the employer or his insurer must join in the 
action in order to be assured of a claim. If the proposed statute were 
put into effect without giving an absolute right to the claim, the em- 
ployer or insurer might realize that because of the employer’s negli- 
gence, no repayment would be forthcoming if they do join, and there- 
fore they might refuse to join, thus barring the third party’s right to 
a reduction of the judgment against him. 


II. ProposeEp CHANGES IN REGARD TO THE APPORTIONMENT 
oF LIABILITY TO CONTRIBUTE 


The common law rule of apportionment of contribution, 1.e., the 
damages divided by the number of tortfeasors liable to contribute, is 
obviously inequitable where the tortfeasors are guilty of varying 
degrees of negligence contributing to the injury. It is suggested that 
the fairest method of allocating the responsibility is to leave the ques- 
tion to the jury with proper instructions. This is the procedure 
adopted by the Comparative Negligence Act for determining the pro- 
portions of negligence and contributory negligence.27 Care has been 
taken in wording the statute so that the injured person will not be 
compelled to take a several judgment against the tortfeasors. The 
proposed statute is only intended to regulate the right of the tort- 
feasor who pays a judgment to recover contribution from those who 
were also responsible for the damage. It is expressly provided that 
no apportionment of punitive damages shall be made. 

In order to retain the salutary control of the trial court over the 
action of the jury in cases where it is impossible for the jury to appor- 
tion the responsibility, it is provided that the court may direct a verdict 
of equal responsibility. 

The proposed statute does not provide for the apportionment 
among those responsible, when one or more of those responsible is 
absent from the jurisdiction or insolvent. It is to be expected that 





™ Wis. Stat. (1937) §$331.045. 
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should such a case arise the court would apply the rule of appor- 
tionment used in the cases of contribution among sureties, which is 
that a surety who has paid the whole debt may recover in an action 
at law against those of his cosureties who are solvent and reside in 
this state the same contribution as if they were all of the sureties 
bound.?* The omission of such a provision from the proposed statute 
is an illustration of the policy pursued throughout in drafting it— 
to limit it strictly to secure the ends desired, and to codify the ex- 
isting law as little as possible.?° 


III. Tue Proposep STATUTE 


In the suggested statute it is proposed to create Sections 331.36, 
331.361, and 331.365, to add subsection (5) to Section 102.29, and to 
amend paragraph (a) subsection (1) of Section 102.29. 

331.36. (1) In any action founded upon the negligence or gross 
negligence of two or more persons there shall be a right of contribu- 
tion ; provided that no contribution shall be recoverable from a person 
who, if he had paid damages, would be entitled to be indemnified by 
the person seeking contribution. This section shall not affect the joint 
and several liability of such persons to a person suffering loss or 
damage. 

(2) The right to contribution shall not be defeated by the in- 
ability of the injured person to recover damages from one of the 
tortfeasors. 

(3) If in any action brought under this section it appears that 
either of the parties alleged to have caused injury by his negligence 
or gross negligence is liable to the injured party under the provisions 
of Chapter 102, then the case shall be determined in accordance with 
section 102.29 as amended by this chapter. 

(4) A release of one or more persons jointly or concurrently re- 
sponsible in tort for damages shall not operate as a release of the 
others ; provided that where a release or covenant not to sue is given, 
the injured party’s claim shall be reduced to the extent that the parties 
clearly indicate, or by the amount of the consideration, whichever is 
the greater. In making the apportionment for contribution, such sum 
shall be deducted from the released person’s contributive share. 

331.365. Any release or covenant not to sue hereafter given shall 
be void and of no effect unless it shall be in writing and signed by 
the party giving such release or covenant not to sue or his authorized 
agent or attorney, and shall state the consideration received therefor, 
and the extent to which the right, claim or debt is released. 

331.361. (1) In any action for contribution, or in trying the issue 
of contribution arising in any action in tort for damages, the jury shall 





* Faurot v. Gates, 86 Wis. 569, 57 N.W. 294 (1893) ; Boutin v. Etsell, 110 Wis. 
276, 85 N.W. 964 (1901). 
* Gregory, supra note 3 at 280-281. 
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apportion the damages among the tortfeasors in proportion to the 
amount of the loss or damages for which the negligence of each was 
responsible. No apportionment of punitive damages assessed against a 
particular person shall be made. 

(2) If the court shall be convinced that the evidence does not so 
preponderate that reasonable men could apportion the damages accord- 
ing to the respective degrees of responsibility of each, it shall direct 
a verdict of equal responsibility. 

102.29. (5) When in any action brought under this section it 
appears that the negligence of the employer contributed to the injury 
of the employe, then the degree in which the respective negligence of 
such employer and third person contributed to such injury shall be 
determined in accordance with section 331.361. To the extent of the 
responsibility of the employer so determined, such employer’s or 
insurer’s claim on the proceeds of the judgement as provided in 
subsections (1), (2) and (3) of this section shall be disallowed, and 
be allowed as an offset against the judgment obtained against the 
third party or parties; but in no case shall the employer’s liability to 
contribute exceed the amount of his claim on the proceeds of the 
judgment as set forth in subsections (1), (2) and (3). 

102.29 (1) (a). The making of a claim for compensation against 
an employer or compensation insurer for the injury or death of an 
employe shall not affect the right of the employe or his personal 
representative to make a claim or maintain an action in tort against 
any other party for such injury or death, but the employer or his 
insurer shall be entitled to repayment of the amount paid by them 
as compensation as a first claim upon the net proceeds of such action 
(deducting the reasonable costs of collection) in excess of one third 
of such net proceeds, which shall be paid to the employe in all cases. 

James J. BuRKE. 


Evipence—Hearsay RuLte—MassacHuseTts Hearsay Stat- 
UTE—SuGGESTED Hearsay STaTuTE.—Following the Anglo-Saxon 
trial by ordeal and trial by compurgation and the Anglo-Norman trial 
by battle, the institution of trial by inquest or recognition became the 
mode of procedure.! Out of this evolved trial by jury. These jurors 
were in fact “witnesses selected by a public officer”,? and as such 
acted as an investigative body in arriving at the truth of the matter in 
controversy, without the help of either the parties or the court. Grad- 
ually this independent investigative nature of the jury weakened, 
first through allowing the jurors to rely upon information secured 
“through the words of their fathers and through such words of per- 





*Morgan, The Jury and the Exclusionary Rules of Evidence (1936-37) 4 U. 
of Chi. L. Rev. 247. 
* Thayer, Preliminary Treatise on Evidence (1898) 56. 
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sons whom they are bound to trust as worthy”,® then by allowing the 
parties to state what they asserted to be the facts, and finally by the 
parties securing the privilege of presenting additional information 
through witnesses. By the middle of the 1700’s this control by the 
parties was almost complete, and trial by jury had been transformed 
from an investigative to an adversary proceeding in which the parties 
furnished and controlled the material upon which the modern jury is 
required to act. 


“As our system thus changed from an investigative to an advers- 
ary one the rule rejecting hearsay and that making opportunity for 
cross-examination a prerequisite to admissibility developed side by 
side.”* The statement signifies that the main reason for the hearsay 
rule is not a desire to protect the jury from erroneous and unreliable 
evidence, as Wigmore suggests,5 but rather the adversary nature of 
the trial. This conclusion is strengthened when we consider the 
nature of the requirement that evidence be subject to cross-examin- 
ation. According to Wigmore, this requirement of cross-examin- 





*This is Dean Wigmore’s translation of part of the last sentence of Chapter 
17 of Book II of Glanvill, De Legibus et Consuetudinibus Regni Angliae. The 
foregoing translation is given thus in 3 Wigmore, Evidence (2d ed. 1923) $1364. 

*Morgan, Some Suggestions for Defining and Classifying Hearsay (1938) 86 
U. of Pa. L. Rev. 258, 261. The early reason for excluding hearsay evidence was 
lack of oath, but in 1668 and 1696 the court excluded sworn hearsay upon the 
ground of lack of opportunity for the opponent to cross-examine. 2 Rolle Abr. 
679 (1668); Rex v. Paine, 5 Mod. 163, 165 (1696). 

‘« |. the Hearsay rule, as accepted in our law, signifies a rule rejecting 
assertions, offered testimonially, which have not been in some way subjected to 
the test of Cross-examination.” 3 Wigmore, Evidence (2d ed. 1923) $1362. It 
is “that rule which prohibits the use of a person’s assertion, as equivalent to testi- 
mony to the fact asserted, unless asserter is brought to testify in court on the 
stand, where he may be probed and cross-examined as to the grounds of his asser- 
tion and of his qualifications to make it.” id. §1364. Strahorn agrees with Wig- 
more. Strahorn, A Reconsideration of the Hearsay Rule and Admissions (1937) 
85 U. of Pa. L. Rev. 484. One of the psychological assumptions implicit in the 
law of evidence is that all human testimony in its natural state is too untrust- 
worthy to be considered by a jury unless its narration be conditioned in a manner 
calculated so to improve its trustworthiness as to avoid the danger of the jury’s 
being deceived into an erroneous verdict.” The reason for this assumed lack of 
trustworthiness of human testimony “. . . is based upon the normal possibility of 
defects in the perception, recollection, and narration processes of the individual 
witness.” id. at 484, 485. Therefore, according to Strahorn: “To allow hearsay 
evidence would be to run twice the normal risk of defect in the testimonial pro- 
cess. Not only would there be the primary risk of defective perception, recollec- 
tion, and narration as to the fact in question on the part of the one who uttered 
the original statement, but there would be a similar secondary risk . . . of the 
person who heard or saw the fact of the utterance of the extra-judicial statement, 
and who is offered to reproduce it in court.” id. at 486. 

* Morgan, loc. sit. supra note 4, points out that the statements of Wigmore, 
loc. sit. supra note 5, are not identical and that neither is consistent with the de- 
cisions (e.g. reported testimony, with the first, and prior consistent and inconsistent 
statements, with the second). He suggests as a better definition of hearsay the 
following: “An utterance offered for a purpose which requests the trier to treat 
the utterer as a witness is hearsay unless the utterer makes it subject to cross- 
examination at the trial or hearing at which it is so offered.” id. at 262. 
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ation is the fundamental test for the admission of evidence.” Yet 
in order to satisfy the requirement of cross-examination it is only 
necessary that the opponent have an opportunity to cross-examine 
his adversary’s witness in the present or a previous hearing, and 
although the evidence has been subject to the conditioning device of 
previous cross-examination, the evidence is not admissible if the 
cross-examination were by a party other than the present opponent. 
Furthermore this requirement does not appear to be aimed at the 
protection of the jury when we note that the judge, perhaps the most 
qualified person to aid the jury in arriving at the truth, is not per- 
mitted to cross-examine witnesses. 


Other examples of the essential adversary nature of the trial are 
the following: Metropolitan Street Ry. Co. v. Gumby® takes the 
adversary requirement a step further. In this case evidence was 
excluded even though the witness had been actually cross-examined 
by the party against whom it was offered, since it could not be re- 
ceived against the party offering it. Extra-judicial statements of a 
party to the action were admitted against him although he was in- 
competent as a witness in the case,!° and although he was without 
personal knowledge of the matter and was expressing a self-serving 
deduction from inadmissible hearsay.11 The importance of cross- 
examination and the adversary nature of the trial upon the develop- 
ment of the hearsay rule is clearly illustrated by a comparison with 
the civil law. The civil law, which retains the features of an inquisi- 
torial system, does not provide for cross-examination and does not 
reject hearsay!2—although it imposes upon the witnesses the for- 
malities of the oath and in some instances the requirement of con- 
frontation.1% 

The present state of the hearsay rule appears to be the result 
of conflicting considerations modified by necessity and historical ac- 
cident. The adversary theory of litigation conflicts with the theory 





™“Mr. Wigmore’s basic assumption in treating hearsay is a judicial conviction 
that the jury must be protected from testimony which it cannot properly evaluate.” 
Morgan and Maguire, Looking Backward and Forward at Evidence (1937) 50 
Harv. L. Rev. 909, 919. Strahorn, loc. cit. supra note 5, does not place as much 
emphasis as does Wigmore upon the requirement of cross-examination as a con- 
ditioning device to the admission of testimony. He lists the conditioning devices: 
oath, perjury, penalty, sequestration, discovery, publicity, confrontation, and cross- 
examination, as improving the trustworthiness of human testimony by presenting 
the stimulus of fear to the witness. 

*Morgan, The Hearsay Rule (1937) 12 Wash. L. Rev. 1, 3. 

°09 Fed. 192 (C.C.A. 2d, 1900). 

* Atchison, Topeka & Santa Fe R.R. Co. v. Potter, 60 Kan. 808, 58 Pac. 47 
(1899) (Here the objection of hearsay could not be answered by the declarant’s 
having a chance to cross-examine himself.) 

™ Reed v. McCord, 160 N. Y. 330, 54 N.E. 737 (1899). 

™2 Bentham, Rationale of Judicial Evidence (Mill’s ed. 1827) 433-434; 3 
Wigmore, Evidence (2d ed. 1923) §1367, n. 2. 

“To the extent that the continental inquisitorial procedure is documentary, 
compare our exception for official written statements. 
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that the jury should be protected against misleading testimony. Both 
of these theories have at times and in certain circumstances given way 
to the view that hearsay is better than nothing, especially if the evi- 
dence has some circumstantial guarantee of trustworthiness. These 
two requirements of circumstantial guarantee of trustworthiness, and 
a necessity for using the evidence are, according to Wigmore, the 
reason for the exceptions to the hearsay rule.14 Wigmore’s rational- 
ization, however, does not stand up in practice. Some evidence is 
admitted as meeting one of these requirements, some is admitted as 
meeting the other, and some is admitted meeting neither, i.e. ad- 
missions. These exceptions of which Wigmore lists 14,15 clearly 
illustrate the defects with which Thayer claimed the law of evidence 
was filled. . . .146 “The motley and undiscriminative character of its 
contents—the ambiguity of its terminology, the multiplicity and rigor 
of its rules and exceptions to rules”. The frailty and lack of logic 
behind the hearsay rule is well illustrated by this story by John De 
Morgan of a case he tried before Sir George Jessel, for several years 
Master of the Rolls in England.'7 “The question of a right-of-way 
was the issue. A number of old residents of the district, farmers, 
etc., had been taken to London as witnesses to the existence of the 
right-of-way. One old and unlettered farmer began telling the Master 
of the Rolls that he had ‘knowed the path for sixty years an’ my 
feyther tould me as he heerd my gran’ feyther say—’ 

‘Stop!’ cried the judge, ‘We can’t have hearsay evidence here!’ 

‘Not!’ exclaimed the witness, “Then how dost thou know who my 
feyther was ’cept by hearsay ?” 

There was hearty laughter in the court, . . . When the laughter 
had subsided . . . the judge said very gravely and with much severity 
in his tones: , 

‘In courts of law we can only be guided by what you have seen 
with your eyes and nothing more or less.’ 

‘Oh, that be blowed for a tale,’ shouted the witness, ‘I have got 
a bile on the back o’ my neck and I never seed ’un, but I be prepared 
to swear that he’s there, dang him!’” 


MASSACHUSETTS HEARSAY STATUTE 


This conflict, as above noted by Thayer, between a rigorous appli- 
cation of mechanical rules and the placing of discretion in the hands 
of the judge runs through the whole field of evidence. The state of 





3 Wigmore, Evidence (2d ed. 1923) $1420. 

*3 Wigmore, Evidence (2d ed. 1923) §1424: dying declarations, statements 
against interest, declarations about family history, attestations of a subscribing 
witness, regular entries in the course of business, sundry statements of deceased 
person, reputation, official statements, learned treatises, sundry commercial docu- 
ments, affidavits, statements by a voter, declarations of a mental condition, spon- 
taneous exclamations. 

* Thayer, A Preliminary Treatise on Evidence (1898) 529. 
** Morgan, (1914) 26 Green Bag 466. 
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Massachusetts early recognized this conflict and passed a hearsay 
statute in 1898,1§ which was revised in 1902?* to its present form, “A 
declaration of a deceased person shall not be inadmissible in evidence 
as hearsay if the court finds that it was made in good faith before 
the commencement of the action and on the present knowledge of the 
daclarant.” The origin of this statute probably goes back to a sug- 
gestion made by Judge John Lowell, former U. S. Circuit Judge in 
Boston,?° and revised by Professor James Bradley Thayer in response 
to the request of the Boston Bar Association.?4 

Before the statement of the deceased is admissible in evidence it 
is incumbent upon the trial court to make certain preliminary findings 
of fact, and for the court to leave any one of these preliminary find- 
ings to the jury is error.22 The purpose of this is obvious, namely 
“. . . to safeguard against the natural weakness of hearsay testimony, 
and also to make futile the temptation to attempt to manufacture 
testimony. . . .”28 Thus no party can suffer injustice from the in- 
troduction of such testimony unless his adversary succeeds in mis- 
leading both judge and jury. These preliminary findings of fact are: 
the declaration must have been made in good faith, before the com- 
mencement of the action, and upon the personal knowledge of the 
declarant. Obviously before these requirements can be met the 
judge must be satisfied that the statement was in fact made.?4 The 
decision of the trial judge is given much weight, and his findings of 
fact will not be reversed on exception if it is not clearly wrong, un- 
less it involves some error of law.25 What is more, the question of 
good faith is generally not reviewable from the state of the record.?¢ 
As to the second of the two requirements, the fact that the declara- 
tion was made by the deceased a considerable length of time before 
the beginning of the trial does not affect its admissibility.27 The 
requirement of personal knowledge has been strictly construed, ad- 





* Mass. Stat. 1898, c. 535. 

* Mass. Rev. Laws, c. 175, $66; G. L. Mass. c. 233, $65. 

The Law of Evidence, Some Proposals for Its Reform (1927) 42. 

™ Thayer, Legal Essays (1908) 303, note 1. It is highly probable that both 
Judge John Lowell and Professor James Bradley Thayer were influenced by the 
remarks of Justice Mellish, in Sugden v. Lord St. Leonards, 1 P.D. 154, 250 (1876): 
“If I was asked what I think it would be desirable should be evidence I have not 
the least hesitation in saying that I think it would be a highly desirable im- 
provement in the law if the rule was that all statements made by persons who 
are dead respecting matters of which they had personal knowledge, and made ante 
litem motem, should be admissible.” 

"Horan v. Boston Electric Ry. Co., 237 Mass. 245, 129 N.E. 355 (1921): 
Cf. the Mass. and Wis. rules in criminal cases. 

™ Hasey v. Boston, 228 Mass. 516, 117 N.E. 827 (1917). 

“Hicks v. H. B. Church Truck Service Co., 259 Mass. 272, 156 N.E. 254 
(1927). . 

* Kelly v. Jordan Marsh Co., 288 Mass. 101, 179 N.E. 299 (1932). 

* Bodfish v. Cross, 235 Mass. 428, 126 NE. 655 (1920). 

* Quimby v. Boston Elevated Ry. Co., 248 Mass. 364, 142 N.E. 925 (1924) 
(Here the statement was made ten or twelve years before the beginning of the 
trial.) 
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mitting statements of facts within the declarant’s personal knowledge 
but excluding statements of opinion.?® Confusion arises in determin- 
ing what constitutes fact and what opinion. However, the court is 
quite ready to construe a statement as one of fact rather than 
opinion.?® 

It is important to note that: “The statute has no application to 
any rule of exclusion except that of hearsay. If on any other ground 
the evidence offered is objectionable, the statute does not render it 
admissible.”8° Consequently, immaterial evidence does not become 
admissible although it meets all the requirements of the statute, and 
where evidence is inadmissible on its merits, the statute does not 
apply.* Furthermore, a statement admitted under the statute may 
be contradicted by other evidence which will affect the weight of the 
statement, but not destroy its credibility.? 

It has been the general policy of the court to construe the statute 
liberally so as to enlarge rather than restrict the remedy ;33 however, 
in spite of the policy the statute has no application either to proceed- 
ings relating to proof of wills** or in criminal cases.** It is submitted 
v. Gallo, 275 Mass. 320, 335, 175 N.E. 718, 725 (1931). 
that there is no reason for these exceptions and that this should be 
remedied by statutory modification. 

The weightiest argument against such a statute is the opportun- 
ity here presented for a witness to put words in the mouth of a dead 
man. But when one considers that a similar risk is present in all 
the common law exceptions to the hearsay rule, and that the statute 
places a definite check upon this possibility, this argument loses some 
weight. The fact that dissipates the strength of the above argument 
and that proves the desirability of the Massachusetts Hearsay Statute 





™“Tn general, they (declarations of deceased persons) must be derived from 
the exercise of the declarant’s own senses as distinguished from opinion based on 
data observed by him or furnished by others.” Little v. Massachusetts N.E. 
St. Ry., 223 Mass. 501, 504, 112 N.E. 77, 78 (1916). But is this consistent with 
the theory of lay opinion? See 3 Wigmore, Evidence (2nd ed. 1923) §1447. 
*Stone v. Commonwealth, 181 Mass. 438, 63 N.E. 1074 (1902); Barney v. 
Magenis, 241 Mass. 268, 135 N.E. 142 (1922). 
* Pappathanos v. Coakley, 263 Mass. 401, 407, 161 N.E. 804, 806 (1928). 
™ Commonwealth v. Morris, 264 Mass. 314, 162 N.E. 362 (1928). 
* Cogswell v. Hall, 185 Mass. 455, 70 N. E. 461 (1904). 
* Hayes v. Pitts-Kimball Co., 183 Mass. 262, 263, 67 N.E. 249 (1903). But 
see the language in Knapp v. Bronson Bldg. Co., 226 Mass. 416, 417, 115 N.E. 671, 
671 (1917): “The statute should not be construed to apply beyond the cases plainly 
within the contemplation of the Legislature. 
™“« | im such cases the statute is not applicable. It deals with a rule of 
evidence. It does not expressly refer to proceedings relating to the proof of wills 
and there is nothing in the language used to show that the Legislature by making it 
applicable to ‘actions’ intended to include issues framed by the probate court in a 
will case. The statute in terms does not refer to declarations of this kind because 
they were always admissible for a limited purpose.” Brady v. Doherty, 253 Mass. 
518, 524, 149 N.E. 198, 201 (1925). 
“Action, although a word of broad import, can hardly» be interpreted in 
this connection as intended to include prosecutions for crime.” Commonwealth 
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is the result of a questionnaire sent to every lawyer and judge in 
Massachusetts. This questionnaire was prepared and distributed un- 
der the auspices of the Commonwealth Fund Legal Research Com- 
mittee, and was directed toward discovering how well the hearsay 
statute operated in actual practice. 680 answers were received, of 
which 588 recorded experience with the statute in one or more cases. 
Of those who had, in from 100 to 500 cases, used it (or had it used 
against them) the answers were unanimous that it did more good 
than harm ; of those who had less experience with it, some eighty per- 
cent favored it as beneficent; while of those who had no experience 
with it, some two-thirds favored it. Thus, the opposing opinions 
were in inverse relation to experience with it.86 In this report®? it 
is interesting to note that even most of the attorneys whose trial work 
consisted in the defense of public service corporations felt that the 
statute aided more in the ascertaining of the truth than in opening 
the door to fraud and perjury. 


THE STATE OF THE HEARSAY RULE IN WISCONSIN 


The illogical hodge-podge of exclusionary and inclusionary rules 
that characterize the admissibility of hearsay evidence can be well 
illustrated by a single hypothetical case. 

A car driven by D, in which A and B are riding, collides with a 
car driven by S, and employee of X. As a result of the accident the 
following actions are brought: (1) D’s administrator against X; 
(2) A’s administrator against X, A having been killed in the acci- 
dent ; (3) criminal action by the state against S. The following evi- 
dence is available: (1) the cross-examined statements of D con- 
cerning the negligence of S made at the trial of D against X—D orig- 
inally commenced an action against X but a mistrial took place, and 
shortly thereafter D died as a result of injuries suffered in the acci- 
dent; (2) declarations made by A several hours after the accident, 
and just before he died, as to the conduct of S; (3) statements made 
by B, a few minutes after the accident, as to what occurred; (4) 
statements made by B 30 minutes after the accident to some of his 
friends—B is at the present time insane; (5) oral statements of D 
that he was reading a Burma Shave jinglet just before the accident 
occurred—this evidence had not been introduced at the previous trial 
of D against X. 

Item of evidence number one is admissible against X in the ac- 
tion of D’s administrator against X in Wisconsin under Wis. Stat. 
Section 325.31, whether the action is brought under the survival 
statute, Section 331.01, or the wrongful death statutes, Sections 
331.03, 331.04. This is true because X previously had a chance to 
cross-examine D upon the same issues. It would be admissible for X 





“The Law of Evidence, Commonwealth Fund Report, Appendix C. 
Id. at 37-49 for a general analysis of the answers to the questionnaire and 
some interesting and enlightening excerpts therefrom. 
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as an admission provided the action were brought under Section 
331.01, but would be inadmissible if brought under Sections 331.03, 
331.04. The evidence would be admissible against but not for X in 
the action by A’s administrator, and would not be admissible for either 
party to the criminal action. This is true although it is of equal pro- 
bative value in all the actions. 

Item of evidence number two, A’s dying declaration, is not ad- 
missible in either of the civil actions, or in the criminal action against 
S, unless it is for homicide of 4.38 

Items of evidence numbers three and four: B’s statement made 
a few moments after the accident is probably admissible in all three 
actions as part of the res gestae whereas his statements made thirty 
minutes after the accident probably are not. This is because Wis- 
consin has adopted Wigmore’s requirement®® for admissibility that 
the utterance be spontaneous and a natural and direct result of a 
nervous shock or excitement.*® While there is no prescribed time 
limitation, the court has never admitted statements made more than 
thirty minutes after the accident,‘ whereas statements made very 
shortly thereafter, five or ten minutes, are usually admissible.42 By 
following a designedly flexible doctrine, the Supreme Court is in 
effect granting to the trial court wide discretionary power—which 
approximates the aim of the Hearsay Statute without any of the pre- 


cautionary limitations for which the statute provides. 

It has been argued that any strict requirement of an exciting 
event is psychologically unsound, as the more exciting the event the 
less accurate the operation of the perceptive faculties.** 





*Schabo v. Wolf-Pepper Transportation and Storage Co., 201 Wis. 190, 229 
N.W. 549 (1930). ‘ 

*3 Wigmore, Evidence (2d ed. 1923) §§$1745-1769. 

“ Christianson v. Pioneer Furniture Co., 92 Wis. 649, 66 N.W. 699 (1896). 
Since the Christianson case there has been a well-defined growth and development 
of the spontaneous utterance doctrine as a separate category. Cf. Kressin v. Chicago 
& Northwestern Ry. Co., 194 Wis. 480, 215 N.W. 908 (1928). 

“ Steinhofel v. Chicago, Milwaukee & St. Paul Ry. Co., 92 Wis. 123, 65 N.W. 
852 (1896); Zastrow v. Schaumburger, 210 Wis. 116, 245 N.W. 202 (1932). 

“Hermes v. Chicago & Northwestern Ry. Co., 80 Wis. 590, 50 N.W. 584 
(1891). Cf. Hupfer v. National Distillery Co., 119 Wis. 417, 96 N.W. 809 (1903): 
in this case the spontaneous utterance of a bystander was admitted. Here the 
statement was to the effect that the vat and hoops of the exploded boiler were 
defective. Query, does not this declaration involve observation and reflection over 
a period of time rather than an expression of events and conditions immediately 
surrounding the accident? However, this extension of the spontaneous utterance 
doctrine leads to more accuracy than is the case when the utterance is of hastily 
formed impression. Andrzejewski v. Northwestern Fuel Co., 158 Wis. 170, 148 
N.W. 37 (1914). In Kressin v. Chicago & Northwestern Ry. Co., 194 Wis. 480, 
215 N.W. 908 (1928), the statements were made twenty minutes after the acci- 
dent. This is the longest time after the startling event that evidence has been 
admitted as part of the res gestae. 

“Hutchins and Slesinger, Some Observations on the Law of Evidence— 
Spontaneous Declarations (1928) 28 Col. L. Rev. 432. 
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In addition to the above use of the term res gestae, the Wisconsin 
Supreme Court has found the phrase a convenient peg upon which to 
base its decisions. The result has been to retard the formulation of 
clear principles of law. Statements have been admitted on the 
grounds of res gestae that should have been admitted as operative 
facts in the case,** as circumstantial evidence of the mental condition 
of the declarant,*® as a declaration of motive,*® as a statement of 
present pain and suffering,*? and as an authorized statement of an 
agent.*8 

A rationalization of this confused use of the term res gestae ap- 
pears to be that the court admits evidence at the discretion of the 
trial judge and so is, ultimately, following the theory of the Massa- 
chusetts Hearsay Statute. 


Item of evidence number five: D’s uncross-examined statement is 
admissible as an admission in the action of D’s administrator against 
X, brought under Section 331.01 of the Wisconsin Statutes, providing 
for survival of action. However, it would be inadmissible in a 
wrongful death action brought under Sections 331.03, 331.04, since in 
this case there is a distinct right of action not derived from D (de- 
ceased) ; here the statutes create a cause of action in the next of kin. 
Substantially similar situations relative to admissions by a predecessor 
arise in actions involving insurance policies, fraudulent conveyances, 
workmen’s compensation, and bankruptcy.*® The courts are drawing 
absurd distinctions making competency in evidence depend upon sub- 
stantive law—considerations which are not relevant—whereas com- 
petency should depend upon trustworthiness. 

This statement by D is not admissible in evidence in either of the 
other two actions. 

Who can look at this Charybdis of admissibility and non-admissi- 
bility and not observe a mandate for legislative clarification! 





“ Ranger v. Goodrich, 17 Wis. 80 (1863) ; Resch v. Senn, 28 Wis. 286 (1871). 

“Bass v. Chicago & Northwestern Ry. Co., 42 Wis. 654 (1877). 

“Charley v. Potthoff, 118 Wis. 258, 95 N.W. 124 (1903); in the case of 
Academy of Music Co. v. Davidson, 85 Wis. 129, 55 N.W. 172 (1893), the evidence 
was admitted as a declaration of motive without relying upon the term res gestae. 

“Keller v. Town of Gilman, 93 Wis. 9, 66 N.W. 800 (1896); Rideout v. 
Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904). The cases of Quaife 
v. Northwestern Ry. Co., 48 Wis. 513, 4 N.W. 658 (1879), and Bridge v. City 
of Oshkosh, 67 Wis. 195, 29 N.W. 910 (1886), are examples of the better rule and 
admit such evidence without mentioning the res gestae phrase. 

“United American Fire Ins. Co. v. American Bonding Company of Baltimore, 
146 Wis. 573, 131 N.W. 994 (1911). The court in Milwaukee & Mississippi R.R. 
Co. v. Finney, 10 Wis. 388 (1860), and in Hazelton v. Union Bank of Columbus, 
32 Wis. 34 (1873), refused to admit the evidence on the ground that the declara- 
tion was not part of the res gestae; better reasoning would have been lack of 
authority. 

“ Morgan, The Rationale of Vicarious Admissions (1929) 42 Harv. L. Rev. 461. 
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ProposepD STATUTE 


In drawing a hearsay statute5® that will meet the objections to 
the Massachusetts Hearsay Statute, i.e., that the statute does not 
apply to wills or criminal proceedings and is limited in application to 
hearsay of a deceased person, and yet one that will not be too broad, 
the cardinal principles enunciated by Thayer’! should be scrupulously 
followed, “. . . nothing is to be received (in evidence) which is 
not logically probative of some matter required to be proved; and 
everything which is thus probative should come in, unless a clear 
ground of policy or law excludes it.” Furthermore, such statute 
should accord with a rationale for the exceptions to the hearsay rule. 
Such a rationale appears to be to this effect: evidence will be admitted 
as an exception to the hearsay rule when there is a necessity for 
such admission, and the declarant has knowledge of the facts asserted 
and was so situated that an ordinary man in similar circumstances 
would normally speak the truth. 

The statute might read as follows: “A declaration, whether 
written or oral, shall not be excluded as hearsay if the trial judge 
shall first find as a fact (1) that the testimony of the declarant can 
not be produced in court; (2) that the declaration was made; and 
(3) that it was made in good faith before the commencement of the 
action and upon the personal knowledge of the declarant. This rule 


shall apply in all judicial, probate, or administrative proceedings of 
every kind®? in which the hearsay rule is now applicable.” 
HeErBerT L. TERWILLIGER. 
RIcHARD W. EFFLAND. 


Patent Law—A ProposepD REVISION OF THE DISCLAIMER STAT- 
uTE.—Prior to 1837 if a patentee attempted to claim as his invention 
more than he had actually discovered or invented his entire patent 
was avoided. In 1837 congress, recognizing the hardships brought 





” Other statutes have been proposed to remedy the situation: The Law of 
Evidence, Some Proposals for Its Reform (1929) 49; Morgan and Maguire, 
Looking Backward and Forward at Evidence (1937) 50 Harv. L. R. 909, 922. 

“A Preliminary Treatise on Evidence (1898) 530. 

=It will be noted that the above statute includes criminal prosecutions. 
Logically this is correct, but constitutional requirements of confrontation may 
lead a court to interpret such a statute as inapplicable to evidence offered against 
the defendant in a criminal case. 

As to whether such a reform of the hearsay rule could be established by court 
order see Comment 1938 Wis. L. Rev. 324. 

* Federico, Statutory Disclaimers in Patent Law (1935) 14, “The early law 
considered a patent as an indivisible entity. Before 1835 in England, and 1837 in 
this country, there appears to be an utter absence of any legal conception of the 
possibility that a patent granted for more than the patentee was entitled to, 
could be enforced as to a part to which the patentee was justly entitled. No 
means was known for separating the bad from the good and sustaining the latter 
separately from the former. ...” See also Wyeth v. Stone, Fed. Cas. 18,107 
(C.C. D. Mass. 1840), which states that the reason for the old common iaw rule 
is that when the patent is broader than the invention, the consideration for the 
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on by this rule, enacted the first disclaimer statute,? giving relief to a 
patentee, who through inadvertence, accident or mistake, and without 
any fraudulent or deceptive intention, had claimed as his invention 
more than he had actually discovered or invented. These statutory 
provisions have never been substantially changed and at present they 
are embodied in Revised Statutes, Title LX, Section 49178 and Sec- 
tion 4922.4 It should be noted that Section 9735 is usually included 





patent fails. Also, the absence of the common law rule would be of great incon- 
venience and would cause confusion to the public, since they could then only with 
difficulty distinguish the valid from the invalid, and that they could be subjected 
to fraud and imposition by the patentee in including doubtful or invalid claims 
under cover of valid ones. 

75 Stat. 193 (1837). See Ensten v. Simon, Ascher & Co., 282 U.S. 445, 452, 51 
Sup. Ct. 207, 75 L. ed. 453 (1931) where the court in discussing the original dis- 
claimer statute said: “Under the early accepted general rule a patent with an 
invalid claim was wholly void, and this defect effectually barred suit upon it. 
Congress undertook to modify this by §§7 and 9, Chap. 45, Act of 1837. This 
statute is remedial; the intent is to aid the inventor free from willful default or 
intention to mislead the public by permitting him to avoid the consequence of in- 
advertence, accident or mistake through prompt disavowal of the apparent right 
to exclude others from something improperly included in the words of his grant.” 

* Rev. Stat. §4917 (1878), 35 U.S.C. §65 (1934): “Whenever, through inad- 
vertence, accident or mistake, and without any fraudulent or deceptive intention, 
a patentee has claimed more than that of which he was the original or first in- 
ventor or discoverer, his patent shall be valid for all that part which is truly and 
justly his own, provided the same is a material or substantial part of the thing 
patented; and any such patentee, his heirs or assigns, whether of the whole or 
any sectional interest therein, may, on payment of the fee required by law, make 
disclaimer of such parts of the thing patented as he shall not choose to claim or to 
hold by virtue of the patent or assignment, stating therein the extent of his 
interest in such patent. Such disclaimer shal] be in writing, attested by one or 
more witnesses, and recorded in the Patent Office; and it shall thereafter be con- 
sidered a part of the original specification to the extent of the interest possessed 
by the claimant and by those claiming under him after the record thereof. But 
no such disclaimer shall affect any action pending at the time of its being filed, 
except so far as may relate to the question of unreasonable neglect or delay in 
filing it. 

* Rev. Stat. §4922 (1878), 35 U.S.C. $71 (1934): “Whenever, through inadvert- 
ence, accident or mistake, and without any willful default, or intent to defraud 
or mislead the public a patentee has, in his specification, claimed to be the original 
and first inventor or discoverer, every such patentee, his executors, administrators 
and assigns, whether of the whole or any sectional interest in the patent, may main- 
tain a suit at law or in equity, for the infringement of any part thereof, which 
was bona fide his own, if it is a material and substantial part of the thing patented, 
and definitely distinguished from the parts claimed without right, notwithstanding 
the specifications may embrace more than that of which the patentee was the 
first inventor or discoverer. But in every such case in which a judgment or de- 
cree shall be rendered for the plaintiff, no costs shall be recovered unless the 
proper disclaimer has been entered at the Patent Office before the commencement 
of the suit. But no patentee shall be entitled to the benefits of this section if he 
has unreasonably neglected or delayed to enter a disclaimer.” 

"Rev. Stat. §973 (1878), 28 U.S.C. §821 (1934): “When judgment or decree 
is rendered for the plaintiff or complainant, in any suit at law or in equity, for 
the infringement of a part of a patent, in which it appears that the patentee, in 
his specification, claimed to be the original and first inventor or discoverer of any 
material or substantial part of the thing patented, of which he was not the original 
and first inventor, no costs shall be recovered, unless the proper disclaimer, as pro- 
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as one of the disclaimer statutes. It would have been better statute 
writing if Sections 4917 and 4922 had been blended together into one 
clear and comprehensive section,® for these two sections of the statute 
are to be read and construed together.” 

It should be noted at this point that the reissue* and disclaimer® 
statutes have different purposes and different results.1° For example, 
in.the case of reissue, the patentee loses all of the rights which he had 
prior to the reissue, and he may ask for injunctive relief and for 
damages only from a date subsequent to the reissue, while in the 
case of a proper disclaimer the patentee may obtain injunctive relief 
and/or damages for infringement prior to the date of disclaimer in 
regard to that part of the invention which is truly his own.1! For 





vided by the patent laws, has been entered at the Patent Office before the suit 
was brought.” 

*In Hailes v. Albany Stove Co., 123 U.S. 582, 588, 8 Sup. Ct. 262, 265, 
31 L.ed. 284, 286 (1887) the court in pointing out the difference between Sections 
4917 and 4922 said, “In every such case he is authorized by §4917 to file a dis- 
claimer of the part to which he is not entitled; and that is the only section which 
gives him this right. The object of the other section (4922) is to legalize and 
uphold suits brought on such patents as are mentioned in §4917. . . 

" Hailes v. Albany Stove Co., 123 U.S. 582, 8 Sup. Ct. 262, 31 Led. 284 (1887); 
Sessions v. Romadka, 145 US. 29, 12 Sup. Ct. 799, 36 L.ed. 609 (1892). 

* Rev. Stat. §4916 (1878), 35 U.S.C. §64 (1934): “Whenever any patent is 
wholly inoperative or invalid, by reason of a defective or insufficient specification, 
or by reason of the patentee claiming as his own invention or discovery more than 
he had a right to claim as new, if the error has arisen by inadvertence, accident or 
mistake, and without any fraudulent or deceptive intention, the Commissioner 
shall, on the surrender of such patent and the payment of the duty required by 
law, cause a patent for the same invention, and in accordance with the corrected 
specification, to be reissued to the patentee or to his assigns or legal representatives, 
for the unexpired part of the term of the original patent. Such surrender shall 
take effect upon the issue of the reissued patent, but in so far as the claims of 
the original and reissued patents are identical, such surrender shall not affect 
any action then pending nor abate any cause of action then existing, and the 
reissued patent to the extent that its claims are identical with the original patent 
shall constitute a continuation thereof and have effect continuously from the date 
of the original patent. The Commissioner may, in his discretion, cause several 
patents to be issued for distinct and separate parts of the thing patented, upon 
demand of the applicant, and upon payment of the required fee for a reissue for 
each of such reissued letters patent. The specifications and claims in every such 
case shall be subject to revision and restriction in the same manner as original 
applications are. Every patent so reissued, together with the corrected specifica- 
tions, shall have the same effect and operation in law, on the trial of all actions 
for causes thereafter arising, as if the same had been originally filed in such cor- 
rected form; but no new matter shall be introduced into the specifications, nor 
in the case of a machine patent shall the model or drawings be amended, except 
each by the other; but when there is neither model nor drawing, amendments may 
be made upon proof satisfactory to the Commissioner that such new matter or 
amendment was a part of the original invention, and was omitted from the 
specification by inadvertence, accident or mistake as aforesaid.” 

*See notes 3, 4 and 5 supra. 

*“A reissued patent is in effect an amendment of the original patent made 
to cure some defect or insufficiency in the original . . .” 48 C.J. 200. See also 
Motion Picture Patents Co. v. Laemmle, 214 Fed. 787 (S.D. N.Y. 1914). 

* Motion Picture Patents Co. v. Laemmle, 214 Fed. 787 (S.D. N.Y. 1914). 
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this reason it is often said that a disclaimer speaks from the date of 
the original patent, while a reissued patent, with respect to the amend- 
ed. claims, speaks from the date of reissue.!? 

The courts have on many occasions considered the effect of the 
disclaimer statutes and the following are some of the rules which 
have been laid down in the construction of the statutes. 

A part of a reissued patent may be disclaimed,!* but, where the 
reissued patent is void because it is too broad, the patentee cannot 
revive the original patent by merely filing a disclaimer of all the 
extensions thereof.14 

There is no problem of broadened patents by disclaimer, as there 
is in the case of reissued patents, because the separate claims of a 
patent may be eliminated by disclaimer, but they cannot be amended 
and transformed into other claims.15 Nor can new matter be added 
to the specification of a patent under the guise of disclaiming.¢ 

A disclaimer may extend to a part of the specification of a patent!” 
as well as to a claim or one feature of a claim.!® 

As for the purposes for which disclaimer may be used, it has 
been held that a disclaimer may be filed to cure an ambiguity, but it 
should be noted here that a disclaimer can only eliminate matter which 
is clearly severable from the balance, or, in other words, the part 
which the patentee disclaims must be distinguishable on the face of the 
specification to constitute a valid disclaimer.1® Also, elements of a 
combination claim cannot be eliminated,2° nor can a patentee, by a 
disclaimer, withdraw the structure which makes his invention patent- 
able.?1 

Under the present disclaimer statutes there are at least two 
troublesome questions constantly arising. The first is, at what time 
and under what circumstances can a patentee be said in law to have 
knowledge that he has claimed too much; and secondly, how long 





* Altoona Publix Theatres, Inc. v. American Tri-Ergon Corp., 294 U.S. 477, 
55 Sup. Ct. 455, 79 L.ed. 1005 (1935). 

* Hurlbut v. Schillinger, 130 U.S. 456, 9 Sup. Ct. 584, 32 L.ed. 1011 (1888). 

““We are of the opinion that this could not be done by a disclaimer. The 
original patent had been declared on the oath of the patentee to be invalid and 
inoperative. It had been surrendered and cancelled and reissued letters patent 
granted in its place. It is not competent for the patentee or his assignees, by merely 
disclaiming all the changes made in the reissued patent to revive and restore the 
original patent. This could be done only, if it could be done at all, by surrender 
of the reissued patent and the grant of another reissue. . . .” McMurray v. Mal- 
lory, 111 U.S. 97, 109, 28 Sup. Ct. 365, 28 L.ed. 375 (1884). 

* Hailes v. Albany Stove Co., 123 US. 582, 8 Sup. Ct. 262, 31 L. ed. 284 
(1887). 

* Carnegie Steel Co. v. Cambria Iron Co., 185 U.S. 403, 22 Sup. Ct. 698, 46 
Led. 968 (1901). 

* Ibid. 

* Permutit Co. v. Harvey Laundry Co., 279 Fed. 713 (C.C.A. 2d, 1922). 

* Graselli Chemical Co. v. National Aniline Etc. Co., 26 F. (2d) 305 (C.C.A. 
2d, 1928). 

* Gill v. Wells, 22 Wall (US.) 1, 22 L. ed. 699 (1876). 

™Otis Elevator Co. v. Portland Co., 127 Fed. 557 (C.C.A. 1st, 1903). 
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thereafter may he wait before filing a disclaimer with the Patent 
Office to save the remaining valid portion of the patent? 

As to the first question, it should be remembered that the patentee 
is entitled to rely upon the presumption of validity raised by the 
grant of the patent to him by the Patent Office.22 Every patentee is 
entitled to have a court of competent jurisdiction resolve any reason- 
able doubt that may arise in his mind because of the state of the prior 
art. Mere knowledge of the state of the prior art, therefore, does not 
put a duty upon the patentee to disclaim if he might reasonably, and 
in good faith, believe his patent to be valid.24 However, the dis- 
claimer statutes do not cover cases of fraud, for it is expressly stated 
that they may be availed of only where there has been some inad- 
vertence, accident or mistake. Such knowledge of invalidity as would 
require a prompt disclaimer is very frequently imputed, because of 
a prior adverse decision on some claim or claims in an infringement 
suit at law,?* or an interference proceeding in the Patent Office.?5 
In some of the circuits an adverse decision on the validity of a claim 
or claims has the effect of raising a conclusive presumption of guilty 
knowledge, since the patentee is required to disclaim such of the claims 
sued upon as are adjudged invalid before he is entitled to any relief 
on the claims admitted to be valid.2® Of course, if all the claims in 
the patent are declared invalid, there is nothing to disclaim and it is 


well settled that the patentee may relitigate without disclaiming.?" 
As to the second question, the present disclaimer statutes ex- 
pressly state?* that: 


. . . No patentee shall be entitled to the benefits of this section if he has 
unreasonably neglected or delayed to enter a disclaimer. . . 


What is a reasonable time depends upon all of the circumstances 
of each individual case.?® . For example, in the case of Minerals Sep- 
aration, Ltd., et al. v. Butte and Superior Mining Co.,®° a delay of 


™1I Walker, Patents (6th ed. 1929) 615. See also (1934) 8 U. of Cin. L. 
Rev. 95. 

*Ensten v. Rich Sampliner Co., 13 F. (2d) 132 (N.D. Ohio, 1926). 

* Permutit Co. v. Wadham, 294 Fed. 370 (E. D. Mich. 1923). 

** Radio Condenser Co. v. General Instrument Corp., 65 F. (2d) 458 (C.C.A. 
2d, 1933). 

* Studdard v. American Motor Company, 163 Fed. 852 (C.C.A. Ist, 1908); 
R. Hoe & Co. v. Goss Printing Press Co., 31 F. (2d) 565 (C.C.A. 2d, 1929); 
Higgin Mfg. Co. v. Watson, 263 Fed. 378 (C.C.A. 6th, 1920) ; Liquid Carbonic Co. 
v. Gilchrist Co., 253 Fed. 54 (C.C.A. 7th, 1918). 

** Winans v. New York & Erie Railroad Co., 62 US. 88, 16 L. ed. 68 (1858). 

* Rev. Stat. §4922 (1878), 35 U.S.C. §71 (1934). 

* General Chemical Co. v. Standard Wholesale Phosphate, 77 F. (2d) 230, 
232, (C.C.A. 4th, 1935): “Since the disclaimer statute does not specify the period, 
no space of time, such as thirty days, can be inexorably fixed as the limit, beyond 
which delay must be considered negligent and unreasonable. . . .” See also Ensten 
et al v. Simon, Ascher and Co. Inc., 282 U.S. 445, 453, 51 Sup. Ct. 207, 75 L. Ed. 
453 (1931), where the court said, “The question of unreasonable delay is a ques- 
tion for the court, upon the facts as found either by our investigation or by the 
verdict of the jury. Delay begins whenever the patentee becomes aware that he 
has claimed more than he has invented or discovered. . . .” 
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three and one-half months was excused because the owner of the 
patent resided in a foreign country and war-time conditions in- 
terfered with communication with the Patent Office. 

The recent case of Triplett v. Lowell?! is the leading case on the 
subject of disclaimers. Under the decision of this case it seems that 
the patentee is not under a duty to disclaim if he promptly appeals 
his adverse decision. However, if he does not appeal, he must file 
a disclaimer within a reasonable time after the adverse decision of 
the lower court; he cannot delay until the final decree. As dictum the 
court stated the proposition that failure to file a disclaimer after 
an adverse decision on appeal does not disqualify the patentee from 
bringing another suit against different defendants in the same or 
another circuit, although such action does place the patentee in 
danger of having his entire patent held void, if the subsequent court 
also finds the previously adjudicated claim or claims invalid. The 
court in this case did not decide the question of whether a disclaimer 
of invalid claims must be made before recovery may be had in the 
same suit on the valid claims.®? 

In order to alleviate the problems raised by the present disclaimer 
statutes the Committee on Disclaimers of the American Bar Asso- 
ciation has proposed** the following solution: 

First, repeal of the present disclaimer statute. 

Second, the enactment of a statute reading substantially as fol- 
lows: 


A judgment or decree holding one or more claims of a patent invalid shall 
not of itself render the patent invalid as to the remaining claim or claims, 
and shall be binding only as between the parties, or their privies, to the suit 
in which such judgment or decree is entered. 


Third, discontinuance of the common law rule that invalidity of 
any claim renders the entire patent invalid. 

Fourth, that since a patent suit is a matter in personam and not 
in rem the owner of a patent should have the right to contest the 
matter of the invalidity of any claim in other suits. The committee 
was of the opinion that there is no valid reason why the owner of a 
patent should be required to assume the risk imposed by the doctrine 
of the Triplett case,** i.e. the risk of losing his entire patent if on 
relitigation a second court should also hold invalid the previously 
adjudicated claim or claims. 

Fifth, if this risk is eliminated, as by the statute suggested, the 
only purpose of retaining the disclaimer statute would be to permit 
so-called “qualifying” or “interpretive” disclaimers. A qualifying 
disclaimer does not cancel a claim from a patent but it amends the 





* 250 US. 336, 39 Sup. Ct. 496, 63 L. ed. 1019 (1919). 

™ 207 U.S. 638, 56 Sup. Ct. 645, 80 L.ed. 949 (1936). 

™See note 26, supra. 

*AB.A., Committee Reports on Patent, Trade-mark and Copyright Law 
(1937) 52-53. 

“297 US. 638, 56 Sup. Ct. 645, 80 L.ed. 594 (1936). 
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claim in that it qualifies the scope of the monopoly by restricting it ia 
certain respects. The qualification may restrict the scope of the claim 
to a subclass only of the broader class defined by the claim, or possibly 
it may exclude a specific thing from the operation of the claim.%5 
These qualifying disclaimers are definitely bad, and the situation with 
respect to them has become almost intolerable. These qualifying 
or interpretive disclaimers probably were never contemplated by 
the original enactment of the disclaimer statute, but have been 
acquiesced in by the courts and are frequently a menace to the in- 
terests of the public. Furthermore, the present reissue statutes®¢ 
provide fully and equitably for the revision and amendment of a 
patent. In the case of Altoona Publix Theatres, Inc. v. American 
Tri-Ergon Corp.,87 the Supreme Court in speaking of qualifying dis- 
claimers said: 


A patent amended by disclaimer thus speaks from the date of the original 
patent, while the re-issue patent, with respect to the amended claim, 
speaks from the date of re-issue. 


It is inequitable for such a retroactive amendment to be effected, 
especially since the Patent Office does not make any examination of 
a claim amended by disclaimer.* It is further inequitable since a 
patent may be thus amended by disclaimer shortly before trial with 
the result that the defendant is forced to try out an issue that has 


never been presented to the Patent Office and with respect to which 
the defense was not prepared. 

Granting the need of some sort of change in the present dis- 
claimer statutes, the question arises whether all of the suggestions 
made in the report of the Committee on Disclaimers of the American 
Bar Association®® outlined above are sound. 

The proposed discontinuance of the old common law rule (that 
invalidity of any claim renders the entire patent invalid), the aboli- 
tion of qualifying or interpretive disclaimers, the repeal of the 
present disclaimer statutes and the substitution of another disclaimer 
statute is probably desirable. However, the suggestion made by the 
majority*® of the Committee that the patentee be allowed to keep 
with impunity invalid claims contained in his patent seems detrimental 
rather than beneficial to the public interest, since under this proposal 
there would be no necessity for disclaimer, and patent claims once 
declared invalid could be relitigated ad libitum. Thus, the protection 


“Federico, Statutory Disclaimers in Patent Law (1935) 42. 

“See note 8, supra. 

** 204 US. 477, 491, 55 Sup. Ct. 455, 79 L.ed. 1005 (1935). 

* Altoona Publix Theatres, Inc. v. American Tri-Ergon Corp., 294 US. 477, 
55 Sup. Ct. 455, 79 L. ed. 1005 (1935); Fruehauf Trailer Co. v. Highway Trailer 
Co., 54 F. (2d) 691 (E.D. Mich. 1931). 

*See note 33, supra. 

“The minority report of the Disclaimer Committee stated, “We dissent from 
the majority report of the Disclaimer Committee because we do not believe the 
public interest is subserved without limitation placed upon the time when an 
invalidated patent claim or claims must be disclaimed.” 
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afforded the owner of the patent would be greatly increased, so much 
in fact, that it might very easily lead to grave abuses. For example, 
the patentee might attempt to claim as his invention much more than 
he is entitled to claim even though he knows of the existence of other 
obscure inventions, which, though not patented, would be sufficient to 
invalidate his broad claims. Through this new protection afforded him 
the would feel safe in attempting to obtain for himself as broa‘ a 
monopoly as possible, since there would be no necessity of his filing 
a disclaimer and he could relitigate his claims at pleasure. In this 
manner the rights of the general public, and, in particular, the en- 
couragement of new business enterprises would be hampered. In 
view of these objections it would seem desirable that some limitation 
be placed upon the time when an invalidated patent claim or claims 
must be disclaimed. 

It is suggested that a better solution to this problem, one that 
would better protect the rights of the general public and at the same 
time protect and encourage inventors would be the following: 

First, retain the present provision of Section 4921 R.S.*1 which 
provides that if a claim or claims of a patent have been held invalid 
by any court, the Clerk of the Court shall within thirty days give 
notice thereof to the Commissioner of Patents and that that notice 
shall forthwith be endorsed on the file wrapper of the patent by the 
Commissioner. 

Second, in addition, list the patent and claim number held invalid 
by the case, together with the citation of the case in the Official 
Gazette of the United States Patent Office. This notice and publi- 
cations such as Shepard’s Citations will enable any one interested 
to readily determine whether any claim or claims of a patent have 
been held invalid. 

Third, enact a new disclaimer statute which would provide that 
if the claims of a patent have been declared invalid by a court, the 
owner of the patent shall have the option of (1) filing a disclaimer 
of the claim or claims held invalid by the court, or (2) a re-examin- 
ation of the invalidated claims, in the nature of a new application, by 
a body of experts in the Patent Office in the light of the adjudication 
by the court to discover whether the patent should be corrected by 
disclaimer or whether it should be allowed to stand as originally 
issued. In case the owner of the patent elects the second method, that 
is, re-examination of the invalidated claims, a decision by the Patent 
Office that the claims in question are valid will give him the right to 
relitigate his patent against other parties with no danger of having 
his entire patent held invalid if the second decision should go against 
him. Under this procedure the decision of account would be limited to 
holding claims of a patent invalid, and, after each decision of invalid- 
ity by the court the owner of the patent would either have to file a 
disclaimer or submit his patent to re-examination by the Patent Office 
as to its validity in the light of the adjudication of invalidity by the 


“35 U.S.C. §70 (1934). 
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court. The patentee would have all the rights of appeal and review, 
just as in the case of an original patent application. 

The advantages of this proposal are manifest. In the first place 
the protection afforded the owner of the patent would not be so 
extensive as to jeopardize the rights of the public, nor would new 
enterprises be discouraged by the patentee’s claiming more of a 
monopoly than he is entitled to. On the other hand, the owner of the 
patent would be assured of adequate and equitable protection and 
inventors would be encouraged to make public their inventions. The 
owner of the patent would have the added protection of having a 
body of experts in the Patent Office determine whether he must 
disclaim, or whether he may stand upon the patent as issued in future 
litigation. The experts in the Patent Office would be aided by the 
court’s decision and by evidence produced at the trial as to the state 
of the prior art, so that both the public and the owner of the patent 
would be assured of a just decision. The proposal, when boiled down 
to its essentials, is not as revolutionary as it might seem at first blush, 
since it merely requires that-the Patent Office re-examine, in the 
light of evidence subsequently discovered, a claim which it had pre- 
viously declared valid. 

Epwarp M. SHEALY. 
Rosert R. MaclIver. 


PRACTICE AND- ProcepuRE—NotTIcE oF APPEAL—EFFECT OF 
FaiLure To Serve Nortice.—In Stevens v. Jacobs! Justice Fowler 
points out that Section 274.01,? which limits the time in which a party 
may appeal to six months after entry of judgment, might well be 
amended. For a variety of reasons an appellant may desire to serve 
his notice of appeal within the last few days of the period. However, 
one of the adverse parties, or the adverse party, may die a few days 
before the day on which appellant intends to serve his notice. When 
this happens the appellant is unable to serve such notice. The author- 
ity of the deceased’s attorney to act for him ceases with his death.® 
Appointment of an executor or administrator cannot possibly be made 
within the few remaining days of the period. Thus the appellant is 
prevented from taking an appeal, however sound the grounds for 
his appeal may be. 

In certain exceptional instances, e.g., where the appellant is killed 
in an automobile accident, an appeal may be prevented because of his 
unexpected death. As suggested in the Stevens case, a provision sim- 
ilar to Section 330.345 would remedy both of these situations.® 





*275 N.W. 555, 557 (Wis. 1937). 

* Wis. Stats. (1937). 

*275 N.W. 555, 557 (Wis. 1937). 

*Id. at 557. 

* Wis. Stats. (1937). 

*275 N.W. 555, 558 (Wis. 1937). For an example of how a party may be 
prevented from taking an appeal see Sambs v. Stein, 53 Wis. 569 (1881). 
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By retaining the present Section 274.01, calling it subsection (a), 
and amending the statute by creating a subsection (b) to said Section, 
the desired result could be accomplished. It is submitted that the 
following modification would adequately serve the purpose. 

(b) If a person entitled to take an appeal die before the expiration 
of the time limited for the taking thereof, an appeal may be taken by 
his representatives after the expiration of that time and at any time 
within six months from his death. If a person against whom an 
appeal may be taken die before the expiration of the time limited for 
the taking thereof, an appeal may be taken after the expiration of 
that time and at any time within six months after the issuing, within 
this state, of letters testamentary or of administration. 

Epwarp V. Davey. 





COMMENTS 


ConsTITUTIONAL LAw—DELEGATION oF POWER TO PRIVATE 
EntITty—Pustic OrFicers.—The Wisconsin Development Authority 
was incorporated in 1937 under the general incorporation laws of 
Wisconsin as a non-stock, non-profit-sharing corporation for the pur- 
pose of promoting and encouraging municipal and co-operative ac- 
quisition and operation of all forms of public utilities, of conducting 
research and surveys in this field, and of engaging in the utility busi- 
ness as a holding or an operating company. Under its articles of 
organization, membership in the corporation was not open to the 
public. Neither its members nor its officers were to be chosen by the 
electors, or appointed by any officer of the state. They were not re- 
quired to take the oath of office prescribed by the constitution; and 
there was no limitation upon the salaries which might be paid to them 
or the corporation’s employees. 

Later, in 1937, the Wisconsin legislature passed an act! creating 
several statutes whereby the W.D.A. was designated and selected as 
an instrumentality for the execution of certain duties and functions 
provided in Section 199.03. By Section 20.514, there was appropri- 
ated to the W.D.A. $10,000 and annually thereafter, beginning July 
1, 1937 $60,000 for the execution of its duties and functions un- 
der Section 199.03. It was also provided that subject to the pro- 
visions of Section 199.02 the W.D.A. should use and expend the 
funds appropriated to it by Section 20.514 solely for the execution of 
the following duties and functions. Those duties and functions are 
stated in subdivisions (1) to (7) of Section 199.03, and may be sum- 
marized as follows: 


A. To promote or encourage the organization or creation of (1) 
municipal power districts under Chapter 198 or (2) co-operative 
associations or non-profit corporations, to engage in the production, 
transmission, distribution or furnishing of light, heat, water or power 
or the rendering of street or interurban railway or bus services; to 
promote or encourage the acquisition, ownership, construction, oper- 
ation or management of any public utility plant (1) by any co-oper- 
ative association or non-profit corporation or any group or combin- 
ation thereof ; (2) or by any municipality, municipal power district or 
other political or governmental unit of the state, or any group or 
combination thereof ; 


B. ‘To (1) survey the resources and facilities, existing and po- 
tentially available, in the public utility field in the state; and (2) 
make studies and surveys (a) for the economical development, use 
and conservation thereof as will best provide an abundant and cheap 
supply of these essential services, and (b) for the co-ordination of 





* Chap. 334, Laws 1937, Wis. Stat. (1937) §§20.514, 199.01 to 199.07. 
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water power and fuel power developments with the regulation of 
rivers by storage or otherwise for water supply, navigation, flood con- 
trol, soil conservation, public health, recreational and other uses; to 
collect and disseminate information and engage in research, planning 
and educational activities necessary and useful for the execution of 
the W.D.A.’s duties and functions under Section 199.03; and to 
co-operate with the federal government and its agencies in the execu- 
tion of those duties and functions. 

It is further provided in the act that the W.D.A. shall not use 
or expend any of the fund appropriated to it by the state for any 
activities or functions which would be repugnant to the state consti- 
tution if carried on by the state, and that the state shall never be liable 
or responsible for any debt or obligation of that corporation, that the 
accounts and records of the W.D.A. shall be so kept as to clearly dis- 
tinguish the uses made of funds appropriated by the state, and all 
disbursements of funds appropriated by the state shall be audited by 
the Secretary of State in the manner provided by law, and that 
the W.D.A.’s authority to expend funds appropriated by the state 
shall terminate in the event its articles of organization shall be amend- 
ed so as to provide profits for its members, directors, or officers, or so 
as to change the mode or manner of distribution of its property upon 
dissolution, or if its articles of organization shall at any time author- 
ize it to engage in, and pursuant thereto it does engage in, any ac- 
tivities except those provided by Section 199.03, and those which 
are part of the promotion and encouragement of the acquisition or 
operation of a public utility plant. It is also provided by Section 
199.04 that the Public Service Commission is authorized to collect 
information in this field which is to be available to the W.D.A. and 
further that the governor may direct that assistance and advice be 
given the corporation by any officer, agent, or employee of any de- 
partment of the state. 

An action was brought to test the validity of that act by seeking 
to compel the Secretary of State to audit thereunder accounts for 
indebtedness incurred by the W.D.A. for services in making a survey 
of the public utility resources of the state, in promoting the creation 
of a co-operative to engage in public utility business, and for send- 
ing form letters to disseminate information. The trial court held the 
act constitutional, but on appeal, the Wisconsin Supreme Court, in 
a unanimous opinion,” reversed, holding the act unconstitutional on 
the ground of improper delegation of power. The court stated that 
sovereign power could be delegated only to public officers; that the 
execution of the statute was the exercise of sovereign power ; that the 
W.D.A. was not a public officer and therefore was incapable of ex- 
ecuting the act. The provisions thereof were invalid to such an ex- 
tent that there remained none by which the legislative intent and 





7 State ex rel. Wisconsin Development Authority et al. v. Dammann, 277 N. W. 
278 (1938). 
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purpose thereunder could be accomplished ; therefore the entire act 
was invalid because unconstitutional. 

It is the main purpose of this comment to attempt to analyze the 
nature of sovereign power by a review of the leading cases dealing 
with the problem; and also, to attempt to cast some light on the 
question of whether or not the Wisconsin Supreme Court has, by 
this decision, made an extension of the law in this field. 


BASIS OF THE DOCTRINE 


The doctrine has become firmly established in Wisconsin as well 
as in all other jurisdictions in the United States that none but a public 
officer may exercise a part of the sovereign power of the state. The 
same proposition has been stated indirectly by the supreme courts of 
all the states in innumerable decisions. These cases stated the well- 
settled rule that the exercise of sovereign power is the identifying and 
determining characteristic of a public office.* Since only a public officer 
can hold a public office it necessarily follows that these cases are 
stating the doctrine that sovereign power can be delegated only to 
public officers. There is little in the Wisconsin constitution upon 
which this rule can be said to be based, the constitution providing 
only that the “executive power shall be vested in a governor . . .”,5 
and that the governor “shall transact all necessary business with the 
officers of the government, civil and military.”® From these limited 
and general provisions in the constitution, we might infer that the 
sovereign powers of the state are reserved to the governor, and the 
officers of the government, but perhaps the soundest basis for the 
doctrine lies not in the express provisions of the constitution, but 
rather in the declaration of a public policy evolved by the courts. The 
courts seem to have felt that since the state is the entity representing 
society as a whole, and since it has certain sovereign duties and powers 
conferred upon it by society which must be carried out, it is to the best 
interest of society that the agent or instrumentalities for performing 
these sovereign powers and duties be divorced from private interests 
and aims, being instead the representative of the state. Because of the 





* The Wisconsin Supreme Court has said it is a fundamental proposition, State 
ex rel. Wisconsin Development Authority et al. v. Dammann, 277 N. W. 278 (1938). 
The Florida Supreme Court has said, “The Constitution contemplated that admin- 
istrative functions that are governmental in their nature involving discretion and 
responsibility, and not merely clerical or expert assistance, shall be performed 
by duly commissioned officers.” Dade County v. State, 95 Fla. 465, 116 So. 72, 77 
(1928) and the Florida Constitution has a general provision as follows: “The Leg- 
islature shall provide for the election by the people or appointment by the Gov- 
ernor of all state and county officers not otherwise provided for by this Con- 
stitution and fix by law their duties and compensation.” Florida Const. art. 3 §27. 
The Michigan Supreme Court has said “Governments cannot delegate public re- 
sponsibilities to private and irresponsible hands.” People v. Salem, 20 Mich. 453, 
496 (1870). 

“46 Corpus Juris 923, note 30 (cases cited thereunder) ; 22 R. C. L. 374, 381. 

* Wis. Const. art. 5, $1. 

* Wis. Const. art. 5, $4. 
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peculiar nature of the powers and duties of the states, as a matter of 
policy its agents are required to meet a peculiar set of qualifications 
and enjoy powers peculiar only to the agents of the state. As was 
stated by the court in McSween v. State Live Stock Sanitary Board™ 
“a state officer . . . is one to whom a portion of the state’s sovereign 
power is delegated as a public trust, to be executed in behalf of 
government. . . .” What these powers are and who shall constitute 
public officers are questions which have been left to the courts for 
determination. 

There are certain other indicia which are usually considered by 
the courts in determining whether the execution of certain duties 
constitutes the incumbent a public officer. Among these are the re- 
quirements of taking oath and filing bond. But these are actually 
of little value; the’ reason for requiring the taking of an oath and 
furnishing of a bond is because of the nature of the duties. Of per- 
haps a bit more help are the other criteria suggested by the courts, 
such as the duration and continuity of tenure, and the manner of 
compensation. But these attributes are the usual adjuncts to the 
execution of public duties and are by no means conclusive on the 
question of whether or not the particular position is a public office. 

Since a public officer becomes such, then, mainly by virtue of the 
fact that he is exercising a portion of the sovereign power, a determin- 
ation of what is sovereign power will answer the question of who 
is a public officer. The distinction between a public officer and a 
public employee is based chiefly on this factor, and, as has been 
aptly stated by the Wisconsin Supreme Court, “The line between 
the two is frequently shadowy and difficult to trace”.® 


THE NATURE OF SOVEREIGN POWER 


Sovereignty is generally defined as the right to govern. It would 
seem to follow logically, then, that sovereign power is the power to 
exercise that right to govern. It has been said that the sovereign 
powers of a government include all the powers necessary to accom- 
plish its legitimate ends and purposes; and that, where constitutional 
limitations were placed upon the government, sovereign power mani- 
fests itself in but three ways: by exercising the right of taxation, by 
the right of eminent domain, and through its police power.® This 
would seem to be a sounder and more accurate statement than that 
by the Louisiana Supreme Court which said that the term sovereign 
power was in a measure convertible with the term police power in 
its broader sense.1° However, the exercise of the right of taxation 
must be considered to include such governmental functions as the 
wise and beneficial spending of the funds raised by that taxation in 
a manner calculated to fulfill the purposes of government. 





"97 Fla. 750, 769, 122 So. 239, 246, 65 A.L.R. 508 (1929). 

*Sieb v. City of Racine, 176 Wis. 617, 624, 187 N. W. 989, 992 (1921). 
*U. S. v. Douglas Willan Sartoris Co., 3 Wy. 287, 297, 22 Pac. 92, 96 (1889). 
* Citizens’ Ins. Co. v. Herbert, 139 La. 708, 71 So. 955, 958 (1916). 
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Speaking generally on the matter, the Ohio Supreme Court has 
said: 


In all of these (public office) cases it is manifest that the functional powers 
imposed must be those which constitute a part of the sovereignty of the state. 
But as stated by Spear, C. J., in State ex rel. Hogan, Atty. Gen. v. Hunt, 
84 Ohio St. at page 149, without satisfactory definition of what is the “soy- 
ereignty of the country” the term “office” is not adequately defined. If spe- 
cific statutory and independent duties are imposed upon an appointee in rela- 
tion to the exercise of the police powers of the state, if the appointee is invested 
with independent power in the disposition of public property or with power 
to incur financial obligations upon the part of the county or state, if he is 
empowered to act in those multitudinous cases involving business or political 
dealings between individuals and the public, wherein the latter must necessarily 
act through an official agency, then such functions are a part of the sovereignty 
of the state.” 


Many definitions of uncertain value have been given, but since they 
are so general, perhaps necessarily so, a review of the leading cases 
on the point should be helpful in determining the nature of sovereign 
power. However, it should be noted, while making this review, that 
nowhere does any court lay down any exact formula which can be 
scientifically applied to any and every set of facts, thereby bringing 
forth clear and unmistakably the answer to the question of whether 
or not the performance of certain functions constitutes an exercise 
of sovereign power. 

For. purposes of clarity, the cases can be considered, broadly 
speaking, as falling into three groups. The first group is illustrated by 
the case where the government hires an independent contractor to 
perform some service for it; this is at one extreme. Second, and 
at the other extreme is the group where the work done is clearly in 
the exercise of public duties, such as the office of governor. Third, 
and between the two extremes is the situation where some agency, 
either individual or corporate, is appointed or selected by one of 
three governmental departments to perform certain functions which 
may or may not be the exercise of public duties. 

The Two Extremes. No one will question the authority of those 
charged with the duty of governing to hire workers in the posi- 
tion of independent contractors to perform some of the work neces- 
sary to be done in carrying on the government. For example, when 
a highway is to be built, or a government building to be erected, the 
work of construction is usually delegated to some private contractor. 
A similar situation is evident in the case of such government em- 
ployees as the janitor of a government building. 

In these situations the duties performed are prescribed not by 
law but by contract and the government is but a party to that con- 
tract and stands in the same light as an individual who is bound by a 
contract. The building of the highway, or the sweeping of the floor 
in the state capitol would never be considered public duties the per- 





“The State ex rel. Landis v. Board of Commissioners of Butler County, 95 
Ohio St. 157, 160 (1917). 
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formance of which would be the exercise of sovereign power. What is 
to be done is outlined by the terms of the employment, and should 
hardly be dignified by being denominated a public office. 

At the other extreme lie those cases where there can be no doubt 
that the employment in question constitutes a public office. Examples 
of such are found in the case of a judge, a legislator, or the governor 
of the state. Occupants of these and like positions are so clearly 
performing functions which are governmental in their nature that it 
would never be doubted that in the execution of these duties they 
were invoking sovereign power. 

Most important for our purposes are those cases which lie in be- 
tween these two extremes, which seem to be marked with elements 
found in both extremes. Where in this shadowy zone do the duties 
performed cease to be an exercise of sovereign power and become 
merely work done by one in the employ of the government, with the 
same employer-employee relationships that exist between private in- 
dividuals ? 

The In-Between Cases. Is the performance of a single job 
ever the exercise of sovereign power? In State ex rel. Brown County 
v. Myers,!” the validity of Chapter 290 of the Laws of 1880 was in 
issue. The act provided for the appointment by the circuit judge, in 
certain cases, of commissioners to review the aggregate valuations 
of the taxable property in the several towns, villages, and cities of 
the county. The commissioners had the power to review and equalize 
the valuation of all taxable property, both real and personal, as fixed 
by the county board. It was held that the commissioners were not 
officers within the meaning of Section 9, Art. XIII of the Wisconsin 
Constitution, which provides that all county officers not otherwise 
provided for, shall be elected. The court, speaking through Cole, C. J. 
said : 


But we do not think the commissioners appointed under this act are officers 
within the meaning of the Constitution. They are merely appointed to do a 
specific act, and when that act is performed their power ceases.” 


The court made no mention of whether or not the power referred 
to was sovereign power. 

The same conclusion was reached in the similar case of State ex 
rel. Hessy v. Daniels,14 where the court considered the constitution- 
ality of a statute providing for the appointment by the state tax com- 
missioners of a board of commissioners to make new assessments and 
another board to act as a board of equalization to review such assess- 
ments of the town of Iron River. It was contended that the electors 
of the town had the right by Section 9, Art. XIII of the Wiscon- 





™52 Wis. 628, 9 N. W. 777 (1881). 
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sin Constitution to elect the commissioners, as they were officers. The 
court quashed this contention with the statement that: 


It is likewise conceded that the persons appointed by the tax commissioners 
to make the assessment provided for, as well as persons selected to review it, 
are not officers. . . . The appointees are selected merely to perform a specific 
act, and when it is performed their powers and functions cease.” 


If the court felt that the power exercised in these two cases was 
sovereign power, did they mean to say that a mere temporary exercise 
of sovereign power is not enough to require its user to be a public 
officer ? 

The question came before the U.S. Supreme Court in Sheboygan 
County v. Parker,1® where the matter under consideration was that 
of a corporation appointed by the Wisconsin legislature as a board 
of commissioners for the purpose of aiding in the construction of a 
railroad through Sheboygan county. The Wisconsin act directed a 
vote of the people of the county to be taken, as to whether or not 
they would have a subscription “in pursuance of the act”, and then 
authorized these commissioners to borrow money on the credit of the 
county and to issue its bonds therefor. The plaintiff bond-holder 
sued the county which defended on the ground that these commis- 
sioners were illegally exercising the power of county officers since 
they were not elected by the electors of the respective counties. The 
court affirmed judgment for the plaintiff, pointing out that the com- 
missioners here had merely a ministerial duty to perform in issuing 
the bonds, after the people had voted to be bound. Such persons, the 
court asserted, are performing a special duty, and are in no sense 
county officers, as they do not exercise “continuously, and as part of 
the regular and permanent administration of the government, any 
important public powers, trusts or duties”. The cases considered 
above seem to place the emphasis on the continuity of the duties in- 

.volved, implying that continuous duties and responsibilities are a 
necessary element to constitute the exercise of sovereign power. It 
will be noted, however, that other decisions considered later have held 
that some powers are sovereign powers whether their exercise be 
permanent or only for a particular job. The latter view would seem 
to be that the performance of the duties is only a factor of the prob- 
lem and not a conclusive criterion. 

Does research alone ever constitute the exercise of sovereign 
power? In Curtin v. State!™ defendant contended that plaintiff was 
a public officer. A statute provided for the appointment by the 
governor of a tax expert to investigate matters pertaining to the 
system of revenue and taxation; when his research was finished he 
was to make a report, advising measures deemed necessary for the 
revision and reform of the California tax system. The plaintiff was 





* Id. at 653, 128 N.W. at 566. 
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appointed to this position by the governor. The court held that he 
was not a public officer, that the duties prescribed by the statute did 
not constitute a delegation of any part of the sovereign power of the 
state, saying: 


As stated, there were no duties committed to the plaintiff except such as 
were involved in services he was to render in securing certain desired informa- 
tion upon which the Legislature could form some intelligent judgment with 
regard to the correction of the recognized defects in the then existing tax sys- 
tem of the state.” 


A similar case was that of Mulnix v. Elliott,1® where the plain- 
tiff, a legislator, served on a committee which was authorized by 
statute to investigate and report to the legislature concerning the re- 
organization of the state institutes, boards and departments. Includ- 
ed in the statute was a provision for payment of the expenses of the 
committee members. The question arose as to whether or not mem- 
bership on this committee constituted public office, and the court held 
that it did not because the only duty falling upon the committee was 
to investigate and make recommendations. 

The collecting of data only seems definitely not to involve such 
responsibilities as to require the protecting cloak of the term sovereign 
power, but if the research included the power of making decisions, it 
would present a closer case. 

In United States v. Hatch,?° the legislature of Wisconsin had 
passed an act appointing certain commissioners to manage and dis- 
pose of certain land which had been granted to the Territory of Wis- 
consin by the United States. These appointees were authorized to 
administer oaths and examine witnesses touching any applications 
for the registry of lands under the provisions of said act. They were 
also empowered by the statute to sell the lands. They were required 
to give bond, with security, for the faithful discharge of their duties. 
The organic law (Act of Congress of April 20, 1836) provided that 
the governor only could appoint civil officers and the issue was pre- 
sented as to whether or not these commissioners were civil officers. 
The court held that they were not, declaring that the congressional act 
intended to include in the term civil officers only such officers as in 
whom part of the sovereignty or general interests of society are 
vested. 

The Wisconsin Supreme Court evidently differed with the United 
States Supreme Court on this matter of the nature of sovereign power, 
judging from the history of the case of Hall v. State.21 Here the 
legislature by Chapter 40, Laws of 1857, appointed the plaintiff as 
one of three commissioners to make a geological survey of the state, 
and authorized the governor to make a contract with these commis- 
sioners. The contract was made with the plaintiff in 1858, and the 
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act was repealed in 1862. The plaintiff claimed he was an employee 
and sued for the contract salary. The state contended he was a 
public officer. The legislature had appropriated $6,000 per annum 
for the term of six years to carry out the provisions of the act. The 
Wisconsin court held the commissioners to be public officers, em- 
phasizing that: they were appointed directly by the legislature; no 
specific term of office was fixed (except by the governor, whose power 
to do so was very doubtful) ; provision was made for removing them 
for cause, and for filling vacancies; their salaries were paid out of 
the state treasury. The court said: 


. . . their functions were not of merely private, local or temporary concer, 
but related to the material and permanent interests of the whole state. The 
duty imposed upon them was an important public trust, to be exercised for 
the benefit of all the people of the state, and could only be discharged properly 
by gentlemen of high attainments in physical science. . . . It may safely be 
asserted that any person charged by law with the performance of public func- 
tions affecting the general interests of society, especially if he be elected thereto 
by the people, or appointed directly by the legislature, and who receives his 
compensation out of the public treasury, is a public officer.” 


The United States Supreme Court reversed the Wisconsin court,** 
pointing out, among other things, that the plaintiff had not been re- 
quired to give a bond, but instead was given a contract, that he was not 
a Wisconsin resident, and thus, under the Wisconsin law could not be 
a public officer of that state. Of course these things alone might be 
considered only as proving either that the Wisconsin legislature did 
not consider him a public officer, or that he was illegally appointed. 
But the Court cited the case of United States v. Hatch to the effect 
that the term civil officers embraces only those officers in whom a por- 
tion of the sovereignty is vested or to whom the control of the gen- 
eral interests of society, is confided, and decided that the plaintiff 
was not a public officer as his duties were not founded in an exercise 
of sovereign power. 

It is possible that the view of the Wisconsin court has changed 
and is still changing as to just what constitutes am exercise of 
sovereign power. This may be due to the fact that some functions 
of government, once unimportant or even wholly non-existent, have 
become of great importance in a changing social order and accord- 
ingly the power to carry them out has become sovereign while others 
whose importance has lessened are not now sovereign. In 1898 the 
court, in Sheboygan County v. Gaffron,?* held without discussion that 
a county superintendent of schools whose jurisdiction was confined 
to one district of the county was a county officer. Yet twenty-four 
years later, the court, without mentioning the Gaffron case, held that 
a city superintendent of schools was not a public officer.25 His duties, 
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as prescribed by statute, consisted of the examining and licensing of 
teachers, supervision of the administration of the courses of study, 
general supervision of the professional work of the schools including 
the promotion of pupils, and making of written reports to the board 
of education with recommendations as to employment of teachers, the 
course of instruction, enforcement of discipline, etc. The court recog- 
nized the exercise of sovereign power as a test of public office and 
held that there was no such exercise here. 

The courts have been more inclined to find an exercise of 
sovereign power where the duties in question involved the handling of 
public moneys and more or less discretion in such handling. In Dade 
County v. State?® the Supreme Court of Florida declared unconsti- 
tutional a statute which attempted to authorize the Dade County Ocean 
Front Protection Commission, a non-official corporate body, to de- 
signate depositories of county funds, to have the deciding vote in 
adopting or changing plans and estimates for a public improvement 
in the event of a disagreement between the county commissioners and 
city council, to receive and disburse county funds, etc. The general 
plan was for the commission to make a survey and study of the 
ocean front with the idea of protecting the beach by building im- 
provements. The court said “These and perhaps other provisions 
are functions that the Constitution contemplates shall be performed 
only by duly elected or appointed and commissioned officers. . . .”27 

In People v. Salem?’ there is the following dictum of Campbell, 
Ch. J. in a concurring opinion holding that the state legislature could 
not legally confer upon a township the power to pledge its credit to 
aid a railroad corporation because it was not for a public purpose: 


For the expenditure of public money the Constitution and laws provide public 
officers and put them under adequate control and security. The money of the 
people belongs in the custody of the agents of the people. Governments can- 
not delegate public responsibilities to private and irresponsible hands.” 


And in Commonwealth v. Evans,®° a special agent appointed by 
the governor to collect claims against the United States was held to 
be a public officer, the court saying: 


But we are of the opinion that all persons who, by authority of law, are 
intrusted with the receipt of public moneys, through whose hands money due 
to the public, or belonging to it, passes on its way to the public treasury, must 
be so considered (as public officers) by whatever name or title they may be 
designated in the law authorizing their appointment, and whether their service 
be special or general, transient or permanent.” 
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The same judicial assertion as to the handling of the public 
moneys is found in the case of State v. Pederson,’* where the Wis- 
consin court held that the First National Bank of Ladysmith, a 
private corporation in which state funds were kept was a public 
officer. The court declared that since the bank was an authorized state 
depository charged with the duty of safely keeping and paying over 
such state moneys as should be deposited with it, it thereby became 
a public officer. This would seem to be carrying the matter a little 
too far, as the bank had no discretion in the application of the funds; 
it was merely a depository. 

The importance of the fact of discretion in the use of such 
funds may be noted by a comparison of two New York cases wherein 
the matter was considered. In Fox v. Mohawk & Hudson River 
Humane Society,®* the statute provided that every dog owner in cities 
of a specified size where there existed an incorporated society for the 
prevention of cruelty to animals, must pay one dollar for a license, 
the money to be used by the society for its expenses under the statute, 
for maintaining a shelter for lost, strayed or homeless animals, and 
for its own purposes. It was this latter phrase particularly that led 
to the holding that the statute was unconstituional being an appro- 
priation of state funds to a private corporation. 

To remedy the effect of this decision, the New York legislature 
passed a statute with a similar end in view authorizing by special 
act the American Society For the Prevention of Cruelty to Animals 
to issue licenses and expend monies thus collected as in the former 
statute, except that the last provision dictated that “any fees so 
collected and not required in carrying out the provisions of this act 
shall be retained . . . as compensation for enforcing the provisions 
of title 16 of the penal code (killing stray dogs), and such other 
statutes of the state as relate to the humane work in which the said 
society is engaged”. The court held the statute valid,** distinguish- 
ing the Fox case on the grounds that here the authority was granted 
to the corporation by a special act of the legislature, and also by virtue 
of the fact that no discretion was left to the corporate body regard- 
ing the issuance of licenses or the use of funds. 


Tue W. D. A. Decision 


How does the decision rendered by the Wisconsin court invalida- 
ting the statute which created the Wisconsin Development Authority 
appear in the light of these cases which have been considered? The 
discussion is confined to that part of the Wisconsin decision pertain- 
ing to public officers and the exercise of sovereign power thereby. 

First of all, what are the functions and duties to be performed 
by the W.D.A.? It will be seen, upon studying the provisions of 
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the statute in question as outlined at the beginning of this comment, 
that these are: (1) to promote or encourage certain kinds of munici- 
pally or co-operatively owned or operated public utility service; 
(2) to engage in research activities concerning the power resources of 
the state ; (3) to collect and disseminate information along these lines ; 
(4) to co-operate with the federal government in performing the 
above functions. Thus it would seem that in the main the duties of 
the W.D.A. are in the nature of scientific investigation and promotion. 
Do these duties constitute and exercise of sovereign power? As to 
the power of investigation, it has been held not to, where the matter 
investigated was that of methods of tax reformation, or the reorgan- 
ization of the state institutes, boards and departments. Promotional 
activities seem to stand on no different ground. 

The statute does not grant to the W.D.A. any enforcing powers. 
It has no mandatory effect on anybody. Do the research and pro- 
motional functions of the Authority seem to constitute as much an 
exercise of sovereign power as the registry and sale of public lands, 
including the authority to administer oaths and examine witnesses, or 
as much as the acting on a board of commissioners to review valu- 
ations for taxation and to make new assessments of such valuations? 
Thus far, it seems fairly clear that the answer to these questions 
would have to be in the negative indicating that the Wisconsin court 
erred in ruling that the functions delegated by the statute to the 
W.D.A. could be performed only in the exercise of sovereign power, 
and that therefore the performance of them should be restricted to 
public officers. 

But a full discussion of the case cannot stop here. There must 
be considered the element of the public monies, mentioned earlier. 
Was the W.D.A., a private corporation, empowered by this statute 
to spend state funds, using them in such amounts and for such of 
the enumerated purposes as it, in its own discretion, decided best? 
If so, the duties to be performed by it might well be considered the 
exercise of sovereign power. The court in its opinion emphasized the 
necessity of confining the expenditure and supervision of public funds 
to state officers, who can be required to take an oath of faithful 
service and to furnish security to insure adherence to that oath. 

It is most important, at this point, to maintain the distinction 
between the spending of state funds and the spending of money 
which has been given to an association or private person by the 
state to be spent for public purposes. In the latter case, title has 
passed and the association or private person is spending its own 
money subject to certain conditions imposed by the state. In State 
ex rel. County Farm Bureau v. Miller®® a statute was passed re- 
quiring the appropriation from county funds of a sum to be given 
to the county farm bureau, a private corporation, for the purpose of 
improving agricultural methods and production. The court upheld its 
constitutionality on the grounds that the money was to be spent for 
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public purposes, evidently considering that the question of delegation 
of power was not involved. 

It may be suggested that it is a delicate distinction that permits 
a state to give money to a private person to spend for public purposes, 
but does not permit him to merely spend it as state money unless 
he qualifies as a public officer. The two situations are merely con- 
trolied in different ways but just as effectively in both. Strict con- 
ditions bind the private person spending money given by the state. 
If too much discretion is permitted, the statute may fail to meet 
the test of “for public purposes”. The qualifications of a public 
officer are the controls considered necessary whén the state money 
is being spent. 

In Wisconsin Industrial School v. Clark County,®® a statute pro- 
vided that the county should be liable for expenses incurred by the 
Industria! School in maintaining persons properly committed to it. 
Suit was brought for such expenses and the statute was upheld. 
This case presents a slightly different situation inasmuch as the 
school was spending its own money but was later reimbursed by the 
county. The giving of the public money takes place after the spend- 
ing instead of before, but in neither case is state money being spent. 
The control lies in the opportunity of the county to scrutinize the pur- 
poses for which the money has been spent before giving from county 
funds. In the W.D.A. case the private corporation was set up as an 
instrumentality for the spending of state funds. 

The act as passed contained an appropriation to the W.D.A. of 
$10,000 immediately and $60,000 annually thereafter. It was pro- 
vided that funds should be used solely for the execution of the 
promotional and investigatory functions outlined above; that none 
of the funds should be used for any activities repugnant to the state 
constitution if carried on by the state (which would prevent the 
W.D.A. from using state funds for works of internal improvement) ; 
that the state should never be liable for any debt of the W.D.A.; that 
the corporation must keep its records and accounts in such manner as 
to distinguish the use of funds appropriated by the state; that an 
annual report must be filed with the governor, and further that the 
appropriation should fail forthwith if the W.D.A. engages in other 
than the specified activities. 

The Wisconsin court did not regard these as sufficient state con- 
trols over the use of state funds. They pointed out that there was no 
allocation by the legislature or any public officer as to what portions 
of the money appropriated are to be used in one or another of the 
various activities in which the corporation was to engage; nor did the 
legislature prescribe any directions as to just where, how, and to what 
extent to engage in the particular activities. Hence, they insist, the 
act places too much responsibility in the hands of a private corpor- 
ation. 
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On this matter individuals are bound to differ. Many will agree 
with the court that the reins of supervisory power held over the 
W.D.A. by the state are not sufficient to warrant an appropriation to 
that corporation of state funds as such, for the purpose of perform- 
ing the rather general duties set forth in the act. Others will vehem- 
ently differ, declaring that the rule of reason must be applied to state 
control over appropriations, that the type and extent of control 
must necessarily vary, being determined by the goal aimed at and 
always keeping in mind the practicability of the possible methods of 
control. They will insist that the controls provided by the statute to- 
gether with such other controls as exist independently of the statute 
(such as the power of the attorney general to examine the affairs 
of any corporations, or the legislative prerogative of restricting cor- 
porate powers, or the possibility of legislative repeal of the appro- 
priation) are amply adequate to insure faithful and beneficial de- 
votion of the funds appropriated to the purposes designated. 

The case is without question a close one:* Some have expressed 
surprise, some relief that a liberal court such as the Wisconsin court 
should restrain legislative action in this direction. But in forming 
an opinion on this matter, one will tend necessarily to fall back on 
theories of political science, rather than on any rules of law. 

Crype F. CarRRo_t. 
Joun C. WHITNEY. 
RicHarp P. TINKHAM. 


EvIDENCE—PRESUMPTIONS—PRESUMPTION AGAINST SUICIDE.— 
The recent case of New York Life Ins. Co. v. Gamer’ again raises 
the question of the nature of presumptions. Decedent insured died 
of gun fire. The insurance policy contained a double indemnity clause, 
payment of which was conditioned on accidental death. The plead- 
ings showed death by violence, insured introduced proof of death; 
the insurer then introduced evidence which tended to prove suicide. 
The trial judge charged the jury in effect that the presumption of 
law is against suicide and the insurer must satisfy the jury by a 
preponderance of the evidence that death was voluntary. The in- 
struction was held erroneous by the majority of the court. The 
ratio decidendi of the majority is that, when the evidence is suffi- 
cient to sustain a finding that the death was not due to accident, the 
presumption drops out of the case and it goes to the jury upon the 
evidence, unaffected by the presumption against voluntary death. 
Justice Black dissented from the majority opinion, on the grounds 
that the showing of violent death raises a presumption against 
suicide ; this presumption is a part of the insured’s proof because of 
the extreme improbability of suicide; and the judge should not, 
as a matter of policy, be allowed to rule as to when there is sufficient 
proof to cause the presumption to disappear as this is a usurpation of 


*58 Sup. Ct. 500 (1938). 

* Subsequent to the writing of this article, the Wisconsin Supreme Court 
changed its position on rehearing, and upheld the constitutionality of the act in 
most of its phases. State ex rel. Wisconsin Development Authority et al. v. Dam- 


mann, decided June 21, 1938. 
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the jury’s power. This divergence of opinion may be explained by 
considering the nature of burden of proof and the effect thereon ot 
presumptions. 

It is elementary that the concept of burden of proof contains two 
meanings, the burden of persuasion of the trier of the fact, and the 
burden of producing evidence.” 

The burden of persuasion is the burden of overcoming the in- 
action of the tribunal. Under the orthodox rule this burden never 
shifts, and the party upon whom it is originally cast has to overcome 
this risk of non-persuasion of the existence of a particular fact.’ 
The degree of proof necessary to overcome this risk varies in dif- 
ferent types of actions. The difficulty of making the determination 
of the party on whom the risk is to be cast has led to various formulae: 
(1) The party having in form the affirmative allegation, (2) the 
party to whose case the fact is essential,® and (3) the one who would 
lose if no evidence were introduced.?, Wigmore maintains that there 
is no definite standard, that it is a question of policy and fairness 
based on experience.® 

The burden of producing evidence is the burden of going forward 
with proof sufficient to establish a prima facie case, that is, enough 
proof to satisfy the judge that there is a question for the jury. This 
burden shifts from one party to the other during the course of the 
trial. Under the orthodox rule this is the burden, and the only 
burden, that is affected by presumptions.® This rule says that a 
presumption is a rule of law. Fact X is established by credible evi- 
dence. By the raising of a presumption fact Y is also established. The 
burden of producing evidence then shifts to the party against whom 
the presumption operates. If he produces sufficient evidence to allow 
the conclusion by the jury that fact Y does not exist, the presump- 
tion disappears and the case goes to the jury on the evidence, the 
burden of persuasion still being on the party who had it in the first 
instance.!° 





*5 Wigmore, Evidence (2d ed. 1923) 440. 

* Id. at 448. 

“Civil actions: (1) By a preponderance of the evidence; Murphy v. Water- 
house, 113 Cal. 467, 45 Pac. 866 (1896) ; Teter v. Spooner, 305 Ill. 198, 137 N.E. 129 
(1922). (2) By clear and convincing proof; Pullman Palace Car Co. v. Adams, 120 
Ala. 581, 24 So. 921 (1898); Anderson v. Chicago Brass Co., 127 Wis. 273, 106 
N.W. 1077 (1906). Criminal actions: Beyond a reasonable doubt; Buel v. State, 
104 Wis. 132, 80 N.W. 78 (1899). Civil actions where a criminal act is charged: 
(1) Beyond a reasonable doubt; see Groom, Proof of Crime in a Civil Pro- 
ceeding (1929) 13 Minn. L. Rev. 556. (2) Same degree as in a civil action; Rost 
v. F. H. Noble Co., 316 Ill. 357, 147 N.E. 258 (1925); Ellis v. Buzzel, 60 Me. 
209 (1872). 

* Cameron Compress Co. v. Kubecka, 283 S. W. 285 (Tex. Civ. App. 1926). 

*Bank v. Construction Co., 203 N.C. 100, 164 S.E. 621 (1932). 

* Warfield Natural Gas Co. v. Wright, 223 Ky. 378, 25 S.W. (2d) 1046 (1930). 

*5 Wigmore, Evidence (2d ed. 1923) 441. 

*Id. at 442. 

“Id. at 437 et. seq. 
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A presumption may be based on one or more of three reasons: 
(1) because it expresses human experience, (2) because it accom- 
plishes a procedural convenience, (3) because it furthers a result 
deemed to be socially desirable.1! The presumption against suicide is 
based on two of these reasons, probability and public policy.1* The 
love of human life and the will to survive give to this presumption a 
firm factual foundation. The production of evidence tending to show 
suicide may cause the presumption to disappear, but it does not 
destroy its factual background and the inference that may be drawn 
by the jury because of this factual foundation. Since a man is pre- 
sumed to be innocent of a crime and suicide was a crime at common 
law, the presumption against suicide is also based on considerations 
of public policy.'% 

But what effect does a presumption actually have on the burden 
of persuasion? Is a presumption evidence? “The labyrinth of author- 
ity, already vast and dark, and rapidly growing vaster and darker, is 
beginning forcibly to suggest the necessity of recurring to funda- 
mentals”.1¢ Thayer and Wigmore attempted to clarify the disparity 
and uncertainty enveloping the law of burden of proof and presump- 
tions. According to one authority they have confused rather than 
simplified the question.15 There are cases which boldly declare pre- 
sumptions to be evidence or something in the nature of evidence.!* 

There are cases which state a presumption is not evidence, 
but insist that the presumption must be mentioned to the jury.17 
There are numerous cases which follow the orthodox view as ex- 
pounded by Thayer and Wigmore.!® But the question of whether 
a presumption is regarded as evidence in a particular state is clear 
compared with the problem of the effect of a presumption upon the 
burden of proof. 

There are cases which recite the orthodox view and then allow 
the presumption to affect the burden of persuasion.1® There is not 





™ Morgan, Some Observations Concerning Presumptions (1931) 44 Harv. L. 
Rev. 906. 

* Wiger v. Mutual Life Ins. Co., 205 Wis. 95, 236 N.W. 534 (1931); see (1933) 
6 Miss. L. J. 183. 

“Hartman, The Presumption Against Suicide as Applied in the Trial of 
Insurance Cases (1934) 19 Marg. L. Rev. 20; (1933) 6 Miss. L. J. 183. 

* Lisbon v. Lyman, 49 N.H. 553, 571 (1870). 

* Morgan and Maguire, Looking Backward and Forward at Evidence (1937) 
50 Harv. L. Rev. 909. 

** Coffin v. U. S., 156 U. S. 432, 15 Sup. Ct. 394, 39 L. ed. 481 (1894); Mutual 
Life Ins. Co. v. Maddox, 221 Ala. 292, 128 So. 383 (1930). But cf. Agnew v. 
U. S., 165 U. S. 36, 17 Sup. Ct. 235, 41 L. ed. 624 (1897); Holt v. U. S., 218 U. S. 
245, 31 Sup. Ct. 2, 54 L. ed. 1021 (1910). 

* Commonwealth v. Madeiros, 255 Mass. 304, 151 N.E. 297 (1926) ; Brunswick 
v. Ins. Co., 278 Mo. 154, 213 S.W. 45 (1919). But cf. Alpine Forwarding Co. v. 
Pennsylvania Railroad Co., 60 F. (2d) 734 (C.C.A. 2d, 1932) which holds that 
under the orthodox view the presumption need not be mentioned to the jury if 
the trial is properly conducted. 

* 34 A.L.R. 942. 

* Donovan v. St. Joseph’s Home, 295 Ill. 125, 129 N.E. 1 (1920); Wiger v. 
Mutual Life Ins. Co., 205 Wis. 95, 236 N.W. 534 (1931). 
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only a variance between states but there is a variance within particu- 
lar states.2° Pennsylvania allows every presumption to affect the 
burden of persuasion.24_ No attempt will be made in this comment 
to determine how much evidence must be produced before a pre- 
sumption disappears, whether such evidence must be credible, who is 
to determine its credibility, or whether a presumption alone may 
carry a case to the jury.** A single case may involve all these prob- 
lems and it is indeed uncertain how a particular court will decide 
any one of them. 

A recent case involving the presumption against suicide tends to 
further becloud the law.? The court recited thie orthodox view and 
then instead of applying it, or as Pennsylvania was accustomed to 
do, allow it to affect the burden of persuasion, the court said, “In 
the instant case the general probability against suicide did not shift the 
burden of producing evidence upon the party against whom it oper- 
ates.” An interesting article lauds this decision and suggests further 
that the reasons behind the presumption against suicide have vanished 
to a large extent and that in particular cases where the mode of death 
tends to indicate suicide, no presumption should ever arise.** Surely 
the factual basis of the presumption against suicide has not disap- 
peared. The love of life and the will to survive still exist. If the facts 
tend to indicate suicide, the party against whom the presumption 
operates will produce such facts and cause the presumption, but not 
the general proposition that people usually do not commit suicide, to 
disappear. The remedy is not to eliminate presumptions in par- 
ticular cases and to allow them to operate in others in as many 
varied ways as they do now. This clarifies nothing, it perplexes 
rather than solves the problem. 

The orthodox view is not universally accepted and is nowhere 
consistently applied.?5 If it were, there would be no “conflicting pre- 
sumptions”. Yet there are cases holding that where two presumptions 
are involved in a single case, the stronger prevails and the other 





* Spaulding v. The Chicago & N.W. Ry. Co., 33 Wis. 582 (1873); Wiger v. 
Mutual Life Ins. Co., 205 Wis. 95, 236 N.W. 534 (1931). 

* Bohlen, The Effect of Rebuttable Presumptions Upon the Rurden of Proof 
(1920) 68 U. of Pa. L. Rev. 307. 

™See Clark v. Diefendorf, 109 Conn. 507, 147 Atl. 33 (1929); West v. Kern, 
88 Ore. 247, 177 Pac. 413 (1918); Holzheimer v. Lit Brothers, 262 Pa. 150, 105 
Atl. 73 (1918) ; McIver v. Schwartz, 50 R.I. 68, 145 Atl. 101 (1929). It is said that 
“the cases exhibit at least seven views”. Morgan and Maguire, Looking Back- 
ward and Forward at Evidence (1937) 50 Harv. L. Rev. 909, 911. But the dif- 
ficulties of most of these cases would disappear if it were recognized that the 
general proposition on which the presumption is based remains in the case as 
evidence after the presumption has been rebutted. 

* Watkins v. Prudential Ins. Co., 315 Pa. 497, 173 Atl. 644 (1934). 

* Hartman, The Presumption Against Suicide As Applied in the Trial of In- 
surance Cases (1934) 19 Marq. L. Rev. 20. 

** Morgan, Some Observations Concerning Presumptions (1931) 44 Harv. L. 
Rev. 906. 





July COMMENTS 623 


presumption disappears from the case.*® The growth of some pre- 
sumptions and the declining strength of others seems more easily 
explicable on the theory that courts have regarded presumptions as 
matters of evidence and have allowed them to affect the burden of 
persuasion.?7 

There are a few cases which suggest distinguishing between vari- 
ous presumptions.?8 A presumption not based on probability should 
drop out of the case when the party against whom the presumption 
operates offers evidence tending to disprove the presumed fact. 
A presumption based on probability, however, should be given pro- 
bative force and should be sufficient by itself to take the case to the 
jury. Thus presumptions are considered to be of two types, “locative” 
and “probative”. A more comprehensive classification has been sug- 
gested.2® Those presumptions expressing a mere balance of probabil- 
ity and containing some countervailing elements of inconvenience or 
policy should require only the production of evidence sufficient to 
avoid a directed verdict ; upon such production they should disappear 
from the case. All other presumptions should fix at least the burden 
of producing evidence actually credited by the jury which would 
justify a reasonable jury in finding against the presumption. The 
following presumptions should determine which party has the burden 
of persuasion: (1) those expressing the balance of probability and 
containing no elements of inconvenience or policy which, aside from 
the presumption, would normally fix the burden of persuasion on 
the other side, (2) those founded on considerations of comparative 
convenience in producing evidence and involving no countervailing 
considerations oi policy, (3) those created to further a result judi- 
cially deemed socially desirable, (4) those supported by two or more 
of the foregoing considerations.®° 

This suggestion would allow the judge to frankly and effectively 
control the jury’s verdict. It would allow the judge to more easily 
change the accepted rules of the common law without the appearance 
of judicial legislation. If universally accepted and consistently ap- 
plied it would no doubt be an efficient and effective way to control 
the use of presumptions. This result is not to be hoped for, however. 





* Coffman v. Christenson, 102 Minn. 460, 113 N.W. 1064 (1907); Palmer v. 
Palmer, 162 N.Y. 130, 56 N.E. 501 (1900). 

**Note (1908) 8 Col. L. Rev. 127. 

* Bond v. St. Louis-San Francisco Ry. Co., 315 Mo. 987, 288 S.W. 777 (1926) ; 
Sheldon v. Wright, 80 Vt. 298, 67 Atl. 807 (1906); Zabarsky v. Employers’ Fire 
Ins. Co., 97. Vt. 377, 123 Atl. 520 (1923). 

* Morgan, Some Observations Concerning Presumptions (1931) 44 Harv. L. 
Rev. 906. 

” The classification has been simplified to the following suggestion: “It is, 
therefore, believed that no appreciable injustice would result and a desirable simpli- 
fication would be accomplished by a uniform statute providing that the sole effect 
of every presumption shall be to place upon the opponent the burden of persuading 
the trier of fact of the non-existence of the presumed fact.” Morgan and Maguire, 
Looking Backward and Forward at Evidence (1937) 50 Harv. L. Rev. 909, 913. 
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It is a certainty that it would not be universally accepted.** It is ex- 
tremely probable that it would not be consistently applied where ac- 
cepted. Thus it would not remedy the uncertainty prevalent today; 
it would further complicate the situation. It does not have the ad- 
vantages which the orthodox rule enjoys. To allow the judge to 
openly change the common law by the use of presumptions would not 
be beneficial. The classification that the cases suggest, 1.e., into 
locative and probative presumptions, does not seem necessary. If 
a presumption has a firm factual foundation, the presumption may 
disappear on the production of evidence tending to disprove the pre- 
sumed fact, but the facts on which the presumption is based do not 
disappear, the jury as reasonable men may consider these facts and 
draw an inference, the inferred fact will be the same fact that the 
presumed fact was. 

Justice Black, undoubtedly, was thinking of this when he wrote 
his dissenting opinion.*2 He was correct in that the probability 
against suicide did not disappear from the case. This probability 
remained and from the facts on which this probability rested, the 
jury could draw the inference that the decedent died an involuntary 
death, but an instruction to that effect had not been requested. He 
was not correct when he said the presumption remained in the case, 
which is what the trial court actually ruled. A presumption is a rule 
of law and should be given uniform effect. In the interests of uni- 
formity and simplicity a presumption should disappear from the case 
when sufficient evidence tending to disprove it is introduced. If it is 
based on probability the facts on which this probability is founded 
remain and an inference may be drawn from these facts. If the 
presumption is not based on probability it disappears from the case 
entirely. In counsel’s argument to the jury, however, the social de- 
sirability of a particular result, or the extreme inconvenience of 
producing evidence, may be pointed out. 

The fault lies not with the rule of law. It is simple, just, and 
expedient. The fault lies with its application.3* Instead of devising 
new rules that tend to complicate the situation, more energy should 
be devoted to accomplishing a more universal and more consistent 
application of the orthodox view of Thayer and Wigmore. Morgan’s 
analysis of the problem and description of what the courts are actu- 
ally doing is perfectly sound, but his earlier suggestions of procedures 
for applying his conclusions were too complex for actual trials. His 





™ Notwithstanding that the courts are probably familiar with the articles of 
Prof. Morgan, who has been protagonist of the view that it should be frankly 
recognized that presumptions do affect the burden of persuasion, they have refused 
to follow him. The instant case is an example. See also Alpine Forwarding Co. v. 
Pennsylvania Railroad Co., 60 F (2d) 734 (C.C.A. 2d, 1932). 

™ New York Life Ins. Co. v. Gamer, 58 Sup. Ct. 500 (1938). 

* Perhaps the reluctance of the courts to adopt Morgan’s earlier suggestions has 
been due to the difficulty of applying them in an actual trial. See Morgan, In- 
structing the Jury Upon Presumptions and Burden of Proof (1933) 47 Harv. L. 
Rev. 59; McCormick, Charges on Presumptions and Burden of Proof (1927) 5 N. 
Car. L. Rev. 289. 
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more recent simplified suggestion may be as sound as, or somewhat 
more sound than the equally simple orthodox rule. But it requires 
an obvious and dominating superiority to prompt a change of legal 
thought. The superiority of his rule will be obvious, if at all, only 
to those who have as painstakingly studied the problem as he has. 
A careful perusal of his work will repay any lawyer even though his 
views be not adopted, for the problems he raises will ever be present 
in litigation under any method of administering presumptions. 
Epwarp V. Davey. 


TaxaTION—INcoME Tax—Stock Divip—ENps—CoMPARISON OF 
FEDERAL AND WISCONSIN INcoME Tax Laws IN REsPEctT TO TAx- 
ABILITY THEREOF.—/. Taxability of Stock Dividends Undew Federal 
Income Tax Law. The federal income tax law became effective 
March 1, 1913, pursuant to an act of Congress under authority of the 
Sixteenth Amendment which provided that Congress shall have power 
to lay and collect taxes on incomes, from whatever source derived, 
and without apportionment. 

The first case decided by the United States Supreme Court involv- 
ing the issue whether stock dividends* were taxable as income was 
Towne v. Eisner.1 The taxpayer had received a stock dividend 
declared from corporate surplus which represented an accumulation 
of profits earned by the corporation before March 1, 1913. The Court 
held that a stock dividend was not income on the theory that a stock 
dividend takes nothing from the property of the corporation and 
adds nothing to the interests of the stockholders. As the Court said, 
“the corporation is no poorer, the stockholder no richer than they were 
before”.? The theory was also advanced that the proportional inter- 
est of each stockholder remained the same. The same court in sub- 
sequent references to Towne v. Eisner has stated that the decision is 
limited to a case where the corporation declares a stock dividend in 
common stock to holders of common stock* and that if the stock divi- 





* The term “stock dividend’ will herein be used as meaning solely a dividend 
in the issuing corporation’s own stock. Sometimes in referring to such a stock 
dividend the courts use the term “true stock dividend” to distinguish it from a 
dividend in stock of corporations other than that of the issuing corporation. 

When corporation A distributes to its stockholders shares of stock which it 
owns in corporation B, there is an actual distribution by corporation A of some 
oi its property or assets, and such distribution is held to be the equivalent of, 
and taxable in the same manner as, a cash dividend. 

Peabody v. Eisner, 247 US. 347, 38 Sup. Ct. 546, 62 L. ed. 1152 (1919); 
US. v. Pheiliis, 257 US. 156, 42 Sup. Ct. 63, 66 L. ed. 180 (1921); Rockefeller v. 
US., 257 US. 176, 42 Sup. Ct. 68, 66 L. ed. 186 (1921); Cullinan v. Walker, 262 
US. 134, 43 Sup. Ct. 495, 67 L. ed. 906 (1923). See also Marr v. US., 268 US. 
536, 45 Sup. Ct. 575, 69 L. ed. 1079 (1925). 

*245 US. 418, 38 Sup. Ct. 158, 62 L.ed. 372 (1918). 

* Id. at 426, 38 Sup. Ct. at 159, 62 L. ed. at 376. 

Ibid. 

“Koshland v. Helvering, 298 U.S. 441, 443, 56 Sup. Ct. 767, 80 L. ed. 1268 

(1936). 
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dend had been income it would have been taxable even though declared 
from surplus earned prior to March 1, 1913.5 

Congress then provided in the 1916 Revenue Act that stock divi- 
dends shall be considered income.* The case of Eisner v. Macomber’ 
then presented the issue whether stock dividends declared from cor- 
porate earnings accumulated subsequent to March 1, 1913, to holders 
of the same class of stock were taxable as income by virtue of the 
Sixteenth Amendment. After defining income to be the “gain derived 
from capital, from labor, or from both combined, provided it be 
understood to include profit gained through a sale or conversion of 
capital assets’”,® the Court held that neither under the Sixteenth 
Amendment nor otherwise has Congress power to tax without ap- 
portionment a true stock dividend made lawfully and in good faith, 
or the accumulated profits behind it, as income of the stockholder.® 
The Court based its decision on the ground that the question at issue 
was controlled by Towne v. Eisner!® and that the underlying ground 
of the Towne v. Eisner decision was sound.'! In refusing to accept 
one of the economic concepts of income the Court explicitly required 
that a gain must be realized to be income, and not until the corporation 
severed part of its assets and distributed them to the stockholder 
would he realize income from his investment. Four justices dissented. 
The majority expressly refused to follow a contrary Massachusetts 
view.!? It is submitted that accountants generally, on theory, would 


agree with the majority.1% 





* Eisner v. Macomber, 252 U.S. 189, 203, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 

*39 Stat. 757. 

7252 US. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 

*Id. at 207, 40 Sup. Ct. at 193, 64 L. ed. at 529. 

* Id. at 219, 40 Sup. Ct. at 197, 64 L. ed. at 534. 

* 245 US. 418, 38 Sup. Ct. 158, 62 L. ed. 372 (1918). 

“The Court said that “a stockholder has no right to any particular part of the 
corporate assets until directors deciare a dividend. Then only does a stockholder 
realize a profit or gain which becomes his separate property and thus derive income 
from his capital invested. A stock dividend is no more than a book adjustment, in 
essence not a dividend; no part of the corporate assets is separated from the com- 
mon fund, and nothing distributed. Far from being a realization of profits of the 
stockholder, it tends rather to postpone such realization in that the fund repre- 
sented by the new stock is no longer available for actual distribution. Having 
regard to substance and not form, he has received nothing that answers the defi- 
nition of income within the meaning of the Sixteenth Amendment”. 

™ Tax Commission v. Putnam, 227 Mass. 522, 116 N.E. 904 (1917). The court 
held that a stock dividend was the issuance to the stockholder of a new thing 
of value, transferable, transmissible, and salable separate and apart from that 
which before he had possessed. The substance of the transaction was said to be 
no different from what it would have been if a cash dividend had been declared 
with the -privilege of subscription to an equivalent amount of new shares. Fol- 
lowed in Wilder v. Tax Commission, 234 Mass. 470, 125 N.E. 689 (1920). 

Accord: State ex rel. Dulaney v. Nygaard, 174 Wis. 597, 183 N.W. 884 (1921) ; 
State ex rel. Van Dyke et al. v. Cary, 181 Wis. 564, 191 N.W. 546 (1923); Swan 
Brewery Co. v. The King, 1914 A.C. 231; cf. Commissioners of Inland Revenue v. 
Blott, 125 L.T. Rep. 497 (1921). 

The case of Tilton v. Tax Commissioner, 238 Mass. 596, 131 N.E. 219 (1921), 
reaffirmed the rule in Tax Commissioner v. Putnam and held that a stock dividend 
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Congress then assumed that all stock dividends were not income 
and specifically provided in its revenue acts from 1921 through 1934, 
that “a stock dividend shall not be subject to tax”.14 The United 
States Treasury Department issued regulations to the effect that 
while stock dividends were not taxable, a gain or loss might arise 
from sale of such stock.15 The gain or loss was to be determined by 
apportioning part of the cost of original stock to the stock received 
as a dividend. 


The statutory exemption of stock dividends and the related 
treasury regulations were adhered to until 1936, when the case of 
Koshland v. Helvering’® presented the following situation: Taxpayer 
received a dividend in voting common stock upon preferred stock 
held by him which was non-voting, cumulative, and preferred as to 
ordinary and liquidating dividends. The corporation subsequently 
redeemed taxpayer’s preferred stock. In accordance with the treas- 
ury regulations, the cost basis of the preferred stock was reduced 
by the amount apportioned to the common stock received as a dividend 
with the result that the gain upon redemption of the preferred stock 
by taxpayer was increased. The Court held that no part of the cost 
to taxpayer of his preferred stock could be apportioned to the com- 
mon stock which he received as a dividend because in*this case the 
common stock dividend was income, taxable under the Sixteenth 
Amendment, and could not be treated as a return of capital. The 
holding was put on the basis that where a stock dividend gives the 
stockholder an interest different from that which his former stock 
holdings represented he receives income. It must be remembered 
that Eisner v. Macomber'* and Towne v. Eisner'® could be inter- 
preted as establishing two tests for determining whether a stock 
dividend was income: (1) Was there a change in stockholder’s pro- 
portionate interest in the corporation? (2) Was there a separation 





declared by a foreign corporation solely by reason of an appreciation in the 
inventory value of land and buildings owned by it is taxable as income. This 
result may be reconciled with an economic concept of income but not with the 
United States Supreme Court’s concept that income must be realized. In this 
case there was neither a realization of income by the stockholder nor by the cor- 
poration itself. Cf. State ex rel. Hansen v. Cary, 191 Wis. 153, 210 N.W. 420 
(1926). 

* Report of the Special Committee on stock dividends, New York Stock 
Exchange, Accountants Handbook (2nd. ed.) 1010. “Uniform accounting prac- 
tice today seems to favor as sound procedure the ignoring of stock dividends in 
the income account of receiving companies”. “As a matter of definition from 
the point of view of the Exchange, a true stock dividend represents the capital- 
ization, in whole or in part, of past or current earnings and may mean nothing 
more than a change in the form in which ownership in the existing situation is 
expressed”’. 

*43 Stat. 254 (1924), 44 Stat. 10 (1926), 45 Stat. 822 (1928), 47 Stat. 
204 (1934). 

* US. Treas. Reg. 65 and 69, Art. 1547, 1548; Reg. 74 and 77, Art. 627, 628; 
Reg. 86, Art. 115-7, 115-8. 

* 208 US. 441, 56 Sup. Ct. 767, 80 L. ed. 1268 (1936). 

7252 U.S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 

* 245 US. 418, 38 Sup. Ct. 158, 62 L. ed. 372 (1918). 
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of corporate assets and distribution thereof to stockholders? Kosh- 
land v. Helvering’® seems definitely to discard the second test and 
resort only to the first. It is submitted that the second test alone is 
the proper one and that the question whether there was a change in 
proportionate interest has no relation to the question whether a 
stockholder receives income by a stock dividend. It is true that the 
stockholder after receiving a stock dividend in stock different from 
what he originally held may have acquired new and substantial rights, 
such as the right to vote, or the right to increased dividends, or the 
right to further preference in dissolution, etc. But such rights are to 
be realized in the future. At the time of a stock dividend declaration 
the stockholder has realized pecuniarily absolutely nothing. True, he 
may acquire more in the way of ordinary dividends at some future 
date, but they would be taxable at that time. As to a right to increased 
preference to free assets on dissolution, it is still only a right until the 
results of a dissolution show that stockholder will actually realize on 
it. The right to increased control by virtue of voting power cer- 
tainly cannot be income. Unless these arguments are overcome, the 
lawyer as well as the accountant should perceive that there is no 
relation between a change in a stockholder’s proportionate interest 
and his recefving income. Furthermore, since the Supreme Court 
has said that a stock certificate is only evidence of a stockholder’s in- 
terest in a corporation,?°a corporation could declare a stock dividend 
without issuing certificates to its stockholders. What has it then 
done? As the Supreme Court itself has said,?4 there has been only 
a book entry, in essence not a dividend. Does not the answer to this 
whole question lie in the fact that the term “stock dividend” is a 
misnomer, that it is in fact not a dividend? How can a mere book 
entry by a corporation, transferring an amount from the surplus ac- 
count to the capital stock account, whereby it parts with no assets 
and assumes no liabilities, result in realized income to its stockholders? 

Regardless of the soundness of the Koshland case, the Court has 
established as a matter of law that some stock dividends will consti- 
tute income while some will not. The Koshland case was decided 
May 18, 1936. On June 22, 1936, Congress in enacting the Revenue 
Act of 1936 provided in Section 115(f) : 


1. A distribution made by a corporation to its shareholders in its stock 
or in rights to acquire its stock shall not be treated as a dividend to the 
extent that it does not constitute income to the shareholder within the mean- 
ing of the Sixteenth Amendment to the Constitution.” 


The result of this provision will be that henceforth only those stock 
dividends which the Supreme Court holds not to constitute income will 
be exempt from tax in the year in which received. 





* 208 US. 441, 56 Sup. Ct. 767, 80 L. ed. 1268 (1936). 

* Kisner v. Macomber, 252 U.S. 189, 208, 40 Sup. Ct. 189, 193, 64 L. ed. 521, 
529 (1920). 

™JId. at 210, 40 Sup. Ct. at 194, 64 L. ed. at 530. 

™ 49 Stat. 1648, 1688. 
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Helvering v. Gowran*® is the most recent case on this subject. 
Taxpayer received in 1929 a dividend in preferred stock upon his 
common stock and in the same year converted it into cash. Two issues 
were presented: (1) Did the Revenue Act of 1928 in providing that 
“a stock dividend shall not be subject to tax”24 exempt all stock 
dividends? (2) What was the basis for gain or loss on disposition of 
the stock dividend in preferred stock? The Court held in regard 
to the first question that the Revenue Act exempted all stock divi- 
dends from income tax.?5 Taxpayer thus escaped a tax in the year 
he received his stock dividends on that part of his income consist- 
ing of stock dividends. This result, as before mentioned, beginning 
with 1936 is no longer possible, due to the new wording of the 
Revenue Act as to stock dividends. As to the second question, 
the Court held that even though Congress had exempted stock divi- 
dends from income tax, it intended to exempt them only when they 
were received, but not when they were converted into money or 
property.2® When converted into money or property, the gain was to 
be measured by the excess of the amount realized over the cost of 
such property to the taxpayer in accordance with the provisions of 
the Revenue Act.?7 Since the cost of taxpayer’s stock dividend was 
zero, the whole of his proceeds were taxable. For purposes of de- 
termining capital gains or losses the stock dividend is acquired as of 
the date of the dividend. 

To summarize the foregoing it can be said that under the federal 
Constitution and Sixteenth Amendment some stock dividends are 
taxable as income when received and all others may give rise to taxa- 
ble income only when converted into money or property and only to 
the extent that there is a gain upon such conversion. A stock dividend 
will constitute income when received if the proportional interest of 
the stockholder after the distribution is essentially different from his 
former interest. A stock dividend will not constitute income at the 
time of receipt if the new shares confer no different rights or in- 
terest than did the old. 

So far the United States Supreme Court has been faced with 
only three different situations concerning taxability of stock divi- 
dends and has decided: (1) A common stock dividend on common 
stock is not income at time of receipt,?® (2) common stock issued 
as dividends to holders of preferred stock is income at time of re- 





302 US. 238, 58 Sup. Ct. 154 (1937). Accord: Helvering v. Pfeiffer, 302 
US. 247, 58 Sup. Ct. 159 (1937). 

“45 Stat. 822 (1928). 

302 US. 238, 242, 58 Sup. Ct. 154, 156 (1937). 

* Id. at 244, 58 Sup. Ct. at 157. 

7 45 Stat. 820, § 113. See 383 C.C.H. Federal Income Tax Service, 4506, for 
an involved discussion of present methods of calculating cost bases. 

* Kisner v. Macomber, 252 U.S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 





630 WISCONSIN LAW REVIEW Vol. 1938 


ceipt,2® (3) preferred stock issued as dividends to holders of com- 
mon stock is income at time of receipt.%° 

II. Taxability of Stock Dividends under Wisconsin Income Tax 
Law. The Wisconsin income tax law became effective as of Jan- 
uary 1, 1911,3! pursuant to Article VIII, Section 1, of the state con- 
stitution.82 

The first case decided in Wisconsin involving the question of tax- 
ability of stock dividends was State ex rel. Dulaney v. Nygaard.%8 
Taxpayer, a Wisconsin resident, received a stock dividend from a 
foreign corporation doing no business in Wisconsin. The income tax 
law provided that “income” should include stock dividends. The 
court decided that a stock dividend was income and subject to the 
Wisconsin income tax. No distinctions were made as to different 
kinds of stock dividends like those made by the United States Su- 
preme Court in Koshland v. Helvering.*® This was contrary to the 
result of the United States Supreme Court in Eisner v. Macomber,%@ 
but in accord with the result of the Massachusetts court in Tax Com- 
missioner v. Putnam.3* Whereas the Massachusetts court based its 
decision on the theory that the stockholder received_something of 
value, transferable and salable separate and apart from that which 
he before had possessed,** the Wisconsin court based its decision on 
the ground that the constitution meant to include stock dividends 
as income®® and that the word “income” had a settled meaning in 
the state.*° 





* Koshland v. Helvering, 298 U.S. 441, 56 Sup. Ct. 767, 80 L. ed. 1268 
(1936). 

” Helvering v. Gowran, 302 US. 238, 58 Sup. Ct. 154 (1937); Helvering v. 
Pfeiffer, 302 U.S. 247, 58 Sup. Ct. 159 (1937). 

™Laws of 1911, c. 658; Wis. Stat. (1911) §1087m. 

=« |. Taxes may also be’imposed on incomes, privileges and occupations, 
which taxes may be graduated and progressive, and reasonable exemptions may be 
provided”. 

174 Wis. 597, 183 N.W. 884 (1921). 

“Wis. Stat. (1917) §$1087m-2. 

* 208 U.S. 441, 56 Sup. Ct. 767, 80 L. ed. 1268 (1936). 

* 252 U.S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 

**227 Mass. 522, 116 N.E. 904 (1917). Followed in Wilder v. Tax Com- 
missioner, 234 Mass. 470, 125 N.E. 689 (1920) and reaffirmed in Tilton v. Tax 
Commissioner, 238 Mass. 596, 131 N.E. 219 (1921). Accord: Swan Brewery Co. 
v. The King, 1914 A.C. 231 (which, however, was overruled in 1921 by Com- 
missioners of Inland Revenue v. Blott, 125 L.T. Rep. 497). 

* Id. at 535. 

* Quaere: Is the so-called “stock dividend” really a dividend? It is sub- 
mitted that the dissenting opinion in Van Dyke v. City of Milwaukee, 159 Wis. 
460, 146 N.W. 812 (1915) uses language which could apply here. The court said 
at page 473, “The legislature cannot, under a guise of attempted definition, tax 
something as income which is not such in fact”. Can the court, in interpreting 
the constitution, say that the term “income” means something which in fact 
is not income? Could it be that the court started on the wrong path when it 
decided that, as to the corporation, capital stock was a liability? Soehnlein v. 
Soehnlein, 146 Wis. 330, 349, 131 N.W. 739, 747 (1911). See Accountants Hand- 
book (2nd ed.) 914, 1687. 
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The Wisconsin rule that stock dividends were income was re- 
affirmed in State ex rel. Van Dyke et al. v. Cary,*! and this time 
not only in the face of the contrary United States Supreme Court 
rule,*? but also in the face of a contrary House of Lords ruling** 
which distinguished its previous decision** upon which the Massa- 
chusetts court*® relied when deciding the same question in accord 
with Wisconsin. The Wisconsin court in State ex rel. Van Dyke 
et al. v. Cary also decided that the value of the stock dividend for 
income tax purposes should at least be par, where market value was 
less than par, since neither the corporation nor the stockholders may 
be heard to say that it was not worth par. This latter ruling was 
based upon a general corporation statute which provided that no 
corporation should issue any stock except in consideration of money 
or labor or property estimated at its true money value, actually re- 
ceived by it, equal to the par value thereof, and that all stocks issued 
contrary thereto shall be void.*¢ 

The legislature, however, in 192747 amended the income tax act 
to provide that “a dividend paid by a corporation in its own capital 
stock shall not be subject to income tax as a dividend at the time 
of its receipt by a stockholder ; but the sale of such stock may result 
in a gain or loss for income tax purposes. . . .” The gain or loss 


upon sale or disposition of stock dividends, as well as the original 





“The so-called settled meaning of the word “income” was taken from the 
Wisconsin rule of law which provides that when there is ownership of stock 
for a term, and a remainder over, income accumulating during the term, and 
distributed as dividends, regardless of how distributed, goes to the owner for the 
term. Soehnlein v. Soehnlein, 146 Wis. 330, 131 N.W. 739 (1911). 

It is interesting to note that, in regard to the life tenant and remainderman, 
Massachusetts holds that cash dividends, however large, are income, and that 
stock dividends, however made, are capital. Minot v. Paine, 99 Mass. 101 (1868). 
Yet when stock dividends were considered for income tax purposes, they were 
declared to be income. At least the Wisconsin court was consistent. 

“181 Wis. 564, 191 N.W. 546 (1923). 

“ Eisner v. Macomber, 252 U.S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 

“ Commissioners of Inland Revenue v. Blott, 125 L. T. Rep. 497 (1921). 

“Swan Brewery Co. v. The King, 1914 A. C. 231. 

“Tax Commissioner v. Putnam, 227 Mass. 522, 116 N.E. 904 (1917). 

“Wis. Stat. (1920) §1753; Wis. Stat. (1937) §182.06. 

Compare the case of Tilton v. Tax Commissioner, supra note 12, with State 
ex rel. Hansen v. Cary, 191 Wis. 153, 210 N.W. 420 (1926). The former case 
held a stock dividend declared from appreciation surplus to be taxable as in- 
come, while the latter case reached a contrary result due to the court’s con- 
struction of Section 182.19 which provides that, “any corporation . . . whose 
property shall have increased in value, may lawfully declare a dividend payable 
to stockholders upon its capital either in money or in stock to the extent of 
. . . the said increase in the value of its property. . . .” It is submitted that this 
statutory provision is a glaring example in corporation law of optimism and 
unsound business practice. See Accountants Handbook (2nd ed.) 752-754, 964, 
994, 1088-1090. Furthermore, it is submitted that a statute which would attempt 
to tax such a dividend should be declared unconstitutional as an attempt to 
tax as income that which is a mere return of capital. 

“Laws of 1927, c. 539, amending Wis. Stat. §71.02. Compare Wis. Stat. 
(1925) §71.02 (2) (b) with Wis. Stat. (1927) §71.02 (2) (b) 5. 
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stock, was thereafter to be determined by apportioning the cost of the 
original stock between the total of the original and the new stock.*# 
In short, beginning with 1926 income,*® no stock dividends have been 
taxable as income when recevied, but have been treated as bearing 
a proportionate amount of the cost of stockholder’s original stock.5° 


III. Conclusion. The present status of federal and Wisconsin 
income tax laws in regard to stock dividends can be summarized gen- 
erally as follows: Under federal law some stock dividends are in- 
come and some are not; under Wisconsin law all stock dividends are 
income. Under federal law those stock dividends which constitute 
income are taxed as such when received; under Wisconsin law all 
stock dividends are exempt from tax. Both under federal and Wis- 
consin law, those stock dividends which are not taxed may subse- 
quently, in effect, result in income in the form of gain upon a sale, 
exchange, or disposition of either the dividend stock or the original 
stock. 

MAYNARD REIERSON. 


WiLts—RENUNCIATION OF PROPERTY PaAssING BY WILL oR 
DescENT—EFFECT ON INHERITANCE TAXATION.—Renunciation. 
Testamentary gifts are likened to offers, and beneficiaries can either 
accept or reject the offer.! It is clear that “. . . a beneficiary [of 
a testamentary provision] is under no legal obligation to accept”.? 
The transfer is complete only when the offer has been accepted.® 
Of course, most testamentary gifts are beneficial and are accepted 
and therefore, in the absence of any expression of rejection, the pre- 
sumption arises that the beneficiary accepts the offer.* But a de- 
visee may want to renounce because the devised® property, such as 
bank stock, assessable corporate stock, or over-assessed real estate, 





“Wis. Stat. (1927) §71.02 (2) (d); Income Tax Reg. (1932), art 402.2. 

“Laws of 1927, c. 539, amending Wis. Stat. §71.02 took effect beginning 
with 1926 incomes. 

” Wis. Stat. (1927) $71.02 (2) (d); Income Tax Reg. (1932) art. 402.2. 

*This option to accept is to be distinguished from the equitable principle 
of election which is not within the scope of this article. Election occurs when a 
widow chooses between the will and her dower right, or a devisee chooses to 
take under the will or contest an attempted devise of his land to another. 

*Estate of Johnston, 186 Wis. 599, 203 N.W. 376 (1925). 

*69 C. J. 967. But see Triba v. Lass, 146 Wis. 202, 131 N. W. 357 (1911), 
not a case dealing with renunciation, where it was held that title vests im- 
mediately on the death of the testator. In re Johnston’s Will, 164 N.Y. Misc. 
469, 298 N.Y.S. 957 (Sur. Ct. 1937), the offer was held to be a continuing one and 
the devisee was allowed to withdraw her previous renunciation. 

*Brown v. Routzahn, 63 F. (2d) 914 (C.C.A. 6th, 1933); Schoonover v. 
Osborne, 193 Iowa 474, 187 N.W. 20 (1922); Strom v. Wood, 100 Kans. 556, 
164 P. 1100 (1917); Albany Hospital v. Albany Guardian Society, 214 N.Y. 
435, 108 N.E. 872 (1915). 

*The Restatement uses “devise” to include testamentary gifts of land 
or personalty whether or not such gift is effective. 1 Restatement, Property (1936) 
$12. This meaning of “devise” will be used in this article; also “heir” will include 
“next to kin”. 
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may be burdensome for him,® or the devise may have onerous con- 
ditions. He may prefer to have the devised property go to residuary 
devisees or to heirs rather than let his creditors reach it.7 Under cer- 
tain circumstances renunciation can be used to effect substantial sav- 
ings in the amount of state inheritance taxes.§ 

The motive for a devisee’s renunciation is of no consequence. But 
of course if value is received for renouncing, it is not true renunciation 
but a transfer of the devisee’s interest, on which interest a succession 
tax will lie. 

Although a devisee may renounce, generally an heir cannot.® 
The heir takes title without his assent since “. . . the transfer is ef- 
fected by operation of law and calls for no act of volition on the 
part of the heir or next of kin”.1° The common law has enunciated 
these principles without deviation,'! yet the law in Wisconsin is 
uncertain due to Section 318.03(2) of the Wisconsin Statutes (1937) 
(enacted in 1933) which reads: 


If any legacy or any share of intestate property shall be refused or 
shall not be claimed by the legatee or heir within two years after the en- 
try of final judgment by the county court, the executor or administrator 
shall convert the same into money and pay it to the state treasurer. ... 


There have been no Wisconsin cases interpreting this section. A 
somewhat similar statute, Section 318.01(7)12 reading: “. . . all the 
personal estate of any deceased person, which shall not be claimed by 
the legatee, heir, or distributee within three years of the death of the 
owner thereof, shall . . . belong to the state” was in force at the 
time of the decision in Estate of Johnston.18 There the court said that 
intestate property vested in the heir immediately upon the death 
of the ancestor. No mention was made in the opinion of Section 
318.01(7), which might have been interpreted as substituting the 
state for the heir, but in fact the court mentioned that “No statutory 
provision exists for the substitution of another in the place of the 
heir or beneficiary”. The state made no attempt to reach the “re- 
nounced” property there, and the “renunciation” was held to be, 
in effect, an assignment. Therefore the case did not expressly de- 
cide whether or not this statute does away with the common law 





* Superadded liability on bank stock is now abolished in Wisconsin to a great 
extent. Wis. Stat. (1935) §221.42 (2), (3). 

* By renouncing, the devisee defeats the claims of his creditors. Schoonover v. 
Osborne, 193 Iowa 474, 187 N.W. 20 (1922), and cases in note, 27 A.L.R. 472. 

*See infra p. 636. 

*But cf. In re DeLamar’s Estate, 203 N.Y. App. Div. 638, 197 N.YS. 
301 (Sup. Ct. 1922) where an heir renounced his right to complain under a 
statute, that the testator left too large a part of his estate to charitable purposes, 
and the charitable institution took the property under the will. 

*” In re Wolfe’s Estate, 89 N.Y. App. Div. 349, 85 N.Y.S. 949 (Sup. Ct. 1903), 
afd without opinion 179 N.Y. 599, 72 N.E. 1152 (1904). 

“ Williams, Law of Real Property (21st ed. 1910) 86, 87; 3 Washburn, Real 
Property (6th ed. 1902) §1829. 

Wis. Stat. 1925. 
*186 Wis. 599, 203 N.W. 376 (1925). 
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rule. Whether the changes in the statute since then will be in- 
terpreted to have been designed to change the common law rule 
against an heir’s renouncing remains to be seen. It is doubtful that 
the legislature intended to change the rule. The language of the 
statute seems to assume, mistakenly, that the heir has a right to re- 
nounce independently of this section. It might be held that this 
section divests the heir of his title only after the prescribed period, 
subjecting the transfer to him to an inheritance tax and allowing 
his creditors to reach the property. Or it might be held to regulate 
only the disposal of property in case the heir could renounce; and 
since by the common law he cannot renounce and since there is no 
other statute at present which lets him renounce, this statute is not 
applicable to property descending by intestacy. This latter interpre- 
tation would, however, come perilously close to being judicial legis- 
lation. In either case, the common law would remain unchanged. 

If the devisee is also an heir of the testator, the property de- 
vised to him which would descend to him in case of intestacy is 
generally said to go to him by descent, not by purchase.1* Hence if 
an heir cannot renounce, the “devisee’” cannot renounce that which 
is the same estate, in quality and quantity, as he would take as heir. 
Of course, if the Wisconsin law allows an heir to renounce, this “de- 
visee” can renounce, too. 


Effective renunciation raises problems of devolution of that prop- 
erty.15 Renunciation relates back to the testator’s death’® and, as a 
general rule, the property follows essentially the same course as do 
lapsed devises. If there is a general residuary clause, the property 
goes to the residuary devisees, but if there is no residuary clause, it 
goes to the heirs.'7 Lapse, due to the death of the devisee, causes 
specifically devised property to go into the residuary clause and to 
be distributed to the remaining residuary devisees even though the 
specific devisee is also one of the residuary devisees.1® In the case 
of renunciation the property should pass in a similar manner, and 
if partial renunciation is allowed, there is no reason why the renouncer 
of a specific devise cannot share as residuary devisee, should such 





* Will of Root, 81 Wis. 263, 51 N.W. 435 (1892). This is based on the feudal 
doctrine of “worthier title” and has little reason for continued existence since the 
disappearance of feudal dues. 

*No attempt is made here to analyze the complete subject of the devolu- 
tion but merely to mention the general rules and several of the problems in- 
volved. 

* Tilinois v. Flanagin, 331 Ill. 203, 162 N.E. 848 (1928); Strom v. Wood, 
100 Kans. 556, 164 P. 1100 (1917); cf. Welsh v. Sackett, 12 Wis. 243 (1860) 
where Dixon, C. J., says title remains with grantor who is unable to vest it in 
grantee without the latter’s consent. 

17 Holmes v. Water, 118 Wis. 409, 95 N.W. 380 (1903); 2 Page, Wills (2d ed. 
1926) §1240. 

* Will of Waterbury, 163 Wis. 510, 158 N.W. 340 (1916). 
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a situation ever arise.!® Whether renunciation by a life tenant results 
in acceleration of the remainder depends on the testator’s primary 
intent, and hence on the effect acceleration would have on other in- 
terests.2° These are all rules of construction, not of law, and they 
do not govern where the testator indicates his intention. 


Renunciation in part. It is a general rule that a devisee may accept 
one gift of the property devised to him and refuse to accept another, 
unless the testator expressly or impliedly intended that he must take 
both or neither. Warren v. Rudall?' is the leading case supporting 
this proposition, and it has been followed in principle in America as 
well as in England. In allowing the devisee there to take a freehold 
estate and some personal property and to renounce a leasehold estate 
which was burdensome, the court emphasized the fact that the “ques- 
tion is one of intent, and intent only”.22 The court found that the 
testator intended all the gifts to be beneficial and since the leasehold 
had become burdensome, the testator would not have required the 
beneficiary to accept it in order to get the benefit of the other gifts 
in the will. 


In Fairtlough v. Johnstone,?* the court said that the fact that the 
testator devised one burdensome estate and one beneficial estate, 
knowing the nature of each, to the same person, indicated that the 
testator’s plan was that the devisee should take the aggregate or 


neither. 

In the United States the courts look for the testator’s intent by at- 
tempting to discern whether the devises constitute a single gift to the 
beneficiary or whether they are separate gifts. If separate gifts, 
the devisee is allowed to reject one or more and keep the others. Va- 
rious gifts to the devisee were contained in separate clauses of the 
will in a recent federal case, Brown v. Routzahn.24 The court found 
that this indicated them to be separate gifts. 

The test of “aggregate gift” or “separate gifts” is only an in- 
dication of intent, and is not conclusive. In a New York case the 
devisee was allowed to take $1,000 of a single gift and renounce 
the rest of it, the court saying, “If a legatee may renounce a legacy 





* But a man cannot renounce a specific devise with conditions attached, and 
then take by the residuary clause free of the conditions. Wisner v. Richardson, 
132 Ark. 575, 202 S.W. 17 (1918). 

A renounced residuary devise goes not to other residuary devisees, but to 
the next of kin by intestacy. In re Meyer’s Estate, 137 N.Y. Misc. 730, 244 N.Y. 
398 (Sur. Ct. 1930). 

* Will of MclIlhattan, 194 Wis. 113, 216 N.W. 130 (1927), where widow’s 
election to take under dower rights accelerated the remainder of the life estate 
she did not take. 2 Page, Wills (2d ed. 1926) 2028, 2029. 

*1 Johns. & H. 1, 70 Eng. Rep. 637 (1860). 

™1 Johns. & H. 1, 12, 70 Eng. Rep. 637, 641 (1860). 

16 Ir. Ch. Rep. 442 (1865). 

*63 F. (2d) 914 (C.C.A. 6th, 1933). 
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in its entirety I see no reason why it cannot be renounced in part.”25 
This expression reflects the attitude of United States courts, which 
are becoming more liberal in allowing renunciation in part. In the 
older cases the courts were more reluctant to allow this, since it 
was felt that a beneficiary should not be allowed to disrupt the 
testator’s plan. They relied on the “aggregate or separate” device 
to ascertain the testator’s intent, and found the gifts to be in- 
terdependent in order to effect the distribution planned by the 
testator,2® and found that: 


The testator is deemed to have all ‘his gifts to his beneficiaries under 
consideration and to have imposed his terms with all these gifts in view, and 
the beneficiary is not permitted to accept what is profitable to him and 
disappoint the testator in other particulars.” 


The problem of partial renunciation has not gone to the supreme 
court in Wisconsin. However, in Schafer v. Sell,?® a residuary de- 
visee was permitted to keep part of the residue and to renounce bank 
stock which became assessable when the bank closed three years 
after the testator’s death. There was no mention of the problem in 
the opinion and the adverse party did not question the devisee’s right 
to renounce in part but evidently assumed that it was permissible for 
the devisee to do so. Nor is there any reason why it should not be 
permissible except where the testator’s intent is quite clearly to the 
contrary. 


Taxation. A considerable saving in the amount of inheritance 
tax can be effected by renunciation. A favorable situation is more 
apt to arise where there can be partial renunciation. For instance, the 
testator may leave a large estate to his wife. In the normal course 
of events, she would in turn leave the property to their child. Hence 
there would be two transfers taxable,2® and the tax rate would be 
high because in each transfer the full amount of the estate would 
pass to a single person.®° If the esate were large enough the widow 
could renounce that part not necessary for her maintenance and it 
would pass to the heir. Each share (that going to the widow and 
that to the child) would be taxed at a lower rate since each gift would 
be of a smaller amount; and one entire transfer would be eliminated 
from taxation. 





*155 N.Y. App. Div. 228, 140 N.YS. 13 (Sup. Ct. 1913). In the same sec- 
tion of a will, stock in two corporations was devised to beneficiary who was 
allowed to accept stock in one and reject the rest. Ashton v. Wood, 43 L.J. 
Ch. N.S. 715 (1874). 

* M’Kibbin’s Estate, 21 Pa. Super. C!. 578 (1902). 

* Bird v. Hawkins, 58 N.J. Eq. 229, 247 (1899). 

*220 Wis. 112, 264 N.W. 620 (1936). 

* At least if more than six years elapsed between the deaths of the testator and 
the widow. Wis. Stat. (1937) §72.05(2). 

*” Wis. Stat. (1937) $72.03. 
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Although some states tax the right to succession either by will or 
descent®! the Wisconsin statute®* lays a tax “upon any transfer’ .38 
Since a transfer is not complete until there is acceptance, a renounced 
gift should not be taxed to the renouncer,** but to the ultimate bene- 
ficiary. This distinction is important because some beneficiaries are 
taxed at different rates, or are exempt altogether. There is no ex- 
press provision in Wisconsin covering this problem. Several Wis- 
consin cases®*® construe the transfer as taking place at the death of 
the testator, but each case deals with gifts in contemplation of death 
and that construction is designed to allow taxation at a higher rate 
by keeping the gifts together, taxable at one time. There is no Wis- 
consin case dealing with taxation in the case of true renunciation. 

Since there can be no taxation of devises renounced in whole, 
renunciation in part should likewise defeat the succession tax on that 
part, and the very few cases in point are unanimous in so holding.®® 
There is no reason why Wisconsin should hold otherwise, nor any 
indication of such a tendency. 

RALPH VON BRIESEN. 





* Tilinois v. Flanagin, 331 Ill. 203, 162 N.E. 848 (1928). But there the rate is 
fixed by the amount of property actually transferred. 

"Wis. Stat. (1937) §72.01. 

* Italics supplied. 

“Schoonover v. Osborne, 193 Iowa 474, 187 N.W. 20 (1922). The tax is not 
on the property, nor on the attempt to transfer. In re Wolfe’s Estate, 89 N.Y. 
App. Div. 349, 85 N.Y.S. 949 (Sup. Ct., 1903), af’d without opinion in 179 
N.Y. 599, 72 N.E. 1152 (1904). 

* Will of Merrill, 212 Wis. 15, 248 N.W. 909 (1933); Estate of Stephenson, 
171 Wis. 452, 177 N.W. 579 (1920); State v. Pabst, 139 Wis. 561, 121 N.W. 351 
(1909). 

* Brown v. Routzahn, 63 F. (2d) 914 (C.C.A. 6th, 1933); In re Merritt’s 
Estate, 155 N.Y. App. Div. 228, 140 N.Y.S. 13 (Sup. Ct. 1913); In re Bushnell’s 
Estate, 73 N.Y. App. Div. 325, 77 N.YS. 4 (Sup. Ct. 1902), aff'd without opinion 
in 172 N.Y. 649, 65 N.E. 1115 (1902). 








NEWS OF THE SCHOOL 


ORDER OF THE CorF: On May 26, the following members of the 
senior class were inducted into the Order of the Coif: Ralph von 
Briesen, Clark M. Byse, Clyde F. Carroll, John D. Heywood, James 
A. Hughes, Robert G. Kroncke, William T. Little, Radcliffe Park, 
Maynard Reierson, Edward M. Shealy, Earle V. Simrell, Herbert 
L. Terwilliger, John C. Whitney, and John K. Wood. 


Honors: The Salmon W. Dalberg Scholarship Prize was awarded 
to William T. Little. The following students graduated from the 
law school with honors: William T. Little, Clark M. Byse, Robert G. 
Kroncke. 


FEeLLowsuips: Albert F. Neumann, ’37, a law fellow at the Uni- 
versity of Michigan during this year, has been awarded a renewal 
fellowship for 1938-1939. William T. Little has been appointed to a 
law fellowship at the University of Michigan and Clark M. Byse 
received a similar appointment from Columbia University. John D. 
Heywood and John K. Wood will be law fellows at the University of 
Wisconsin during 1938-1939. 


Pustic Service: Clyde F. Carroll, Robert G. Kroncke, Radcliffe 
Park, Herbert L. Terwilliger, and John C. Whitney were selected 
to fill legal positions in several state departments. These appoint- 
ments were made pursuant -to the recently adopted student career 
plan. 


Law Scoot ScHotarsHips: Those in the second-year class who 
have received Wisconsin Law School Alumni Association scholarship 
awards are: James J. Burke, Virginia E. Collins, Edward V. Davey, 
John W. Emmerling, Norma Goldstein, Eugene G. Lamboley, Paul 
P. Lipton, Federick U. Reel, Dudley C. Ruttenberg, Paul W. Schu- 
ette, Oscar Shienbrood, and Richard M. Siegel. Richard W. Effland 
of the first-year class was also awarded an Association scholarship. 


Lecat Arp: John W. Emmerling has been named chairman of 
the Legal Aid Bureau for the school year 1938-1939. Oscar Shien- 
brood will serve as secretary. 


Law Scuoot BaNguet: The annual Law School Association 
banquet was held May 5 in the Memorial Union. The principal 
speaker was John N. Hazard, a graduate of the Harvard Law School, 
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who upon graduation received a fellowship to study the Soviet legal 
system and who thereafter spent three years in the Moscow Juridical 
Institute. 


Law Scuoor Association: The following have been elected 
officers: Willard S. Stafford, president ; George S. Stupar, vice presi- 
dent; Louis J. Fellenz, secretary-treasurer. 


Facutty: Dean Lloyd K. Garrison will spend several months in 
England studying various phases of British labor legislation. This 
study has been made possible by a grant to Dean Garrison from the 
Guggenheim Foundation. Professor Ray A. Brown will act as dean 
during Dean Garrison’s absence. 

Professor Charles Bunn returned in July from the Harvard Law 
School where he has been teaching for the past year. Professor 
William E. McCurdy, after a year at Wisconsin as visiting professor, 
returned to the Harvard Law School. 

Professor William Gorham Rice, Jr. will serve as special counsel 
to the Wisconsin Labor Relations Board during the summer. Pro- 
fessor Nathan P. Feinsinger, who has been serving as counsel for the 
Board during the past school year will continue in that capacity dur- 
ing the summer. 

Mr. Willard Hurst will collaborate with Professor Nathaniel L. 
Nathanson of the Northwestern University School of Law in present- 
ing a seminar in Trade Regulation at the summer session of the 
Northwestern University School of Law. 
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FOREWORD 


During the years 1936 and 1937 the Subcommittee on Compara- 
tive Legal Education of the Committee on Curriculum of the Asso- 
ciation of American Law Schools labored in continuation of the 
efforts of its predecessors to secure the preparation and publication of 
first-class essays showing in some detail the methods of legal educa- 
tion in certain foreign countries, and comparing those methods with 
prevailing trends in legal education in the United States. During the 
December, 1936, meeting of the Association it was my good fortune 
to have the assistance of Professor Elliott C. Cheatham as a member 
of the subcommittee, and with his invaluable aid a conference with 
Professors Francis Deak of Columbia University and Max Rhein- 
stein of the University of Chicago was held at which it was agreed 
that Professor Deak would write an article on French legal education, 
Professor Rheinstein on German legal education, and that efforts 
would be made to secure similar articles on English and possibly some 
Oriental system of legal training. Professor Rheinstein’s able work 
appeared in the January, 1938, issue of the Wisconsin Law Review. 
Professor Deak found it impossible to complete his study on French 
legal education before the fall of 1938. The subcommittee, through 
the courtesy of Dean Lloyd K. Garrison, was placed in touch with 
Mr. John N. Hazard, whose instructive and interesting study of Rus- 
sian legal education appears in this issue of the Wisconsin Law Re- 
view. Last but by no means least there appears in this issue a bril- 
liant study of English legal education by Carl E. Newton, Esquire, of 
New York City. We are confident that these three articles and the 
work of Professor Deak, which is to be ready next fall, will pro- 
vide for the membership of the Association a collection of material 
which will prove invaluable in our quest for progress in legal educa- 
tion in this country. 

James J. Haypen, 
Chairman. 
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